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PREFACE, 


rr  18  a  dictate  of  patriotism^  as  well  as  of  piety^ 
to  review  the  state  and  condition  of  ourselves,  and 
of  our  fethers  befoj^e  us,  to  recount  the  blessings 
which  have  been  enjoyed,  and  the  evils  which 
have  be^  suffered,  for  the  great  purpose  of  reform 
mation  and  amendment. 

To  induce  us  to  do  so,  and  that  we  may  profit 
by  experience,  the  same  uniform  order — the  sam^ 
law  of  cause  and  effect,  is  established  in  the  moral, 
as  in  the  physical  world.  But  we  are  so  much  the 
creatures  of  habit,  our  virtues  and  our  vices  being 
alike  habitual,  that  we  seldom  enter  upon  such  ex'^ 
amination,  with  a  view  to  the  improvement,  either 
of  our  dispositions  or  our  circumstances. 

Besides,  experience  teaches,  that  it  is  unwise  to 
diange  our  course,  merely  because  we  have  expe- 
rienced evils  in  pursuing  it,  as  imperfection  is 
stamped  on  every  thing  human.  The  wise  man, 
therefore,  seldom  and  with  caution,  leaves  the  path 
pointed  out  by  experience,  and  experiments  are 
generally  made  by  visionaries  and  wild  projectors, 
and  of  course,  usually  fail*  Hence  a  fixed  habit  is 
acqmred  adverse  to  all  attempts  at  improvement* 

This  habit,  has  still  more  the  force  of  instinct, 
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10  PREFACE. 

in  relation  to  the  government,  under  which  we  and 
our  fathers  have  lired,  than  it  has  in  relation  to 
indiyidual  concerns. 

The  influence  of  this  hahit,  will  be  clearly  seen^ 
in  the  following  sketch  of  a  history  of  our  jurispru- 
dence, by  a  careful  attention  to  the  causes,  which^ 
in  the  first  organization,  and  administration  of  the 
government,  have  operated  to  advance,  or  retcu^ 
its  improvement.  Although  I  can  in  this  place  give 
but  a  bare  sketch,  I  flatter  myself  that  it  may  not 
be  wholly  destitute  of  interest,  nor  entirely  use- 
less. 

The  first  settlers  of  New-England  brought  with 
them  from  the  Mother  Country,  a  confirmed  habit 
of  viewing  the  Legislature,  in  whatever  form  or- 
ganized, as  absolutely  supreme ;  as  moulding  and 
controlling  every  other  department  of  government, 
and  as  subject  to  the  control  of  no  earthly  power. 
Indeed,  Irom  the  organization  of  the  British  Gov- 
ernment, under  which,  they  and  their  fathers  had 
lived,  they  had  been  led  to  consider  the  omnipo- 
tence of  Parliament  as  their  only  security ;  to  the 
House  of  Commons,  however,  they  had  been  ac- 
customed to  look,  as  their  peculiar  guardian  and 
protector  against  the  power  of  die  Crown. 

These  views  and  these  habits  are  clearly  seen 
in  the  first  organization  of  the  Colonial  Govern- 
ments. But,  as  they  were  organized  under  differ- 
ent circumstances,  and  in  various  forms,  the  differ- 
ent modes  of  administering  those  Governments 
gradually  introduced  different  views,  as  to  the  na- 
ture, and  most  fit  organization  of  Civil  Govern* 
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PREFACE.  11 

inent.    In  Connecticut,  the  Legislature  consisted  ^ 
of  two  branches  elected  annuallj  by  the  Freemen, 
and  were  rested  with  Judicial  powers. 

The  people  became  habituated  to  look  to  the 
Legislature,  as  possessing  the  sole  inherent  and 
exclusive  right  of  governing  and  regulating  the  in- 
ternal police  of  the  state,  as  expressed  in  the  5th 
Article  of  our  Bill  of  Rights. 

The  Legislature  of  that  Colony  erected  Courts 
from  time  to  time  for  the  trial  of  causes,  not  be- 
cause they  were  themselves  incompetent  to  decide 
them,  but  because  as  business  increased  in  the 
Colony,  they  could  not  devote  their  time  to  hear 
them ;  for  they  still  retained  the  power  of  deciding 
all  cases  in  the  last  resort.  This  system  contin- 
ued until  long  after  the  organization  of  Govern- 
ment in  this  State. 

The  Judges  were  appointed  annually  by  the  Legis- 
lature. But  as  the  Legislature  consisted  of  two  Hou- 
ses,each  House  acting  separately,  and  each  having  a 
negative  upon  the  other,  as  well  in  the  appointment 
of  Officers,  as  in  acts  of  Legislation,  the  Judges 
held  their  offices,  by  a  tenure  sufficiently  perma- 
nent, and  the  Courts  were  highly  respected  by  the 
people.  Indeed,  the  first  settlers  of  Connecticut, 
as  well  as  those  of  the  other  Colonies,  brought  with 
them  from  Great  Britain,  a' habit  of  yielding  to  the 
magistrate,  not  only  a  high  degree  of  respect,  but 
tftireasonable  powers.  Hence  in  the  administra- 
tion of  justice,  in  the  Colony  of  Connecticut,  the 
Magistrates  exercised  the  power  of  discharging  a 
Jury  who  should  refuse  to  return  a  verdict  accord- 
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18  PREFACE. 

ing  to  their  directions,  and  of  empannelling  ano« 
ther  to  try  the  cause.  Yet  at  some  subsequent  pe^ 
riod,  they  vibrated  to  the  other  extreme,  in  penmt*" 
ting  the  Jury  to  decide  all  questions  of  law  as  well 
as  of  fact  Whether  this  change  was  gradual,  or 
was  made  by  a  Legislative  enactment,  or  was  pro* 
duced  by  the  sentiments  of  the  people  too  power* 
fully  expressed  to  be  resisted  by  the  Magistrates, 
I  have  not  been  able  to  ascertain.  It  is  sufficient 
for  our  purpose  to  know,  that  for  a  long  period  of 
time  before  the  emigrations  to  the  New-Hampshire 
Grants  commenced,  the  Judges  were  not  permitted 
to  give  their  opinion  to  the  Jury  in  the  first  in-^ 
stance,  even  in  matters  of  law,  until  the  Jury  had 
returned  a  verdict ;  then,  if  a  majority  of  the  Judg^ 
es  were  opposed  to  the  verdict,  each  Judge  char* 
ged  the  Jury  in  favor  of  the  verdict  or  against  it, 
sigreeably  to  his  individual  opinion.  The  parties 
seemed  to  consider  that  each  had  a  right  to  tbe 
chance  of  a  verdict  in  his  favor.  Whence  the  or-^ 
igin  of  this,  whether  itt  was  founded  on  the  same 
principle  in  the  human  character,  as  that  on  which 
was  founded  the  Ordeal  of  the  ancient  common 
law,  it  is  not  to  our  purpose  to  inquire.  Our  sole 
object  is  to  inquire,  What  were  the  views  and  hab- 
its of  the  people  of  Connecticut  in  relation  to  Gov- 
ernment, especially,  in  relation  to  the  Judiciary  de-^ 
partment? 

For  many  years  before  the  Revolutionary  War, 
the  people  of  Massachusetts  had  lived  under  a 
{(oyal  Government;  they  had  the  privilege  of  elect* 
ing  their  Representatives  annually,  who  composed 
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the  popular  branch  of  the  Legislature  with  very 
limited  powers.  The  people  of  that  Province,  by 
unremitted  conflicts  between  the  Executive  and 
their  Representatives,  during  a  long  period  of  mis- 
rule, imbibed  a  deep-rooted  prejudice  against  the 
Executive  and  the  J  udiciary.  They  were  habitua- 
ted to  look  to  their  Representatives  in  the  House 
oi  Assembly,  as  their  only  guardians  and  protect- 
ors against  arbitrary  power.  They  were  naturally 
led  to  believe,  that  could  they  have  the  privilege 
of  electing  all  the  officers  of  Government,  annual- 
ly, they  should  be  in  a  state  of  perfect  security  and 
happiness.  Happily,  however,  for  the  people  of 
that  Province,  there  was  a  redeeming  spirit  in  the 
patriotism  and  political  science  of  John  Adams 
and  other  patriots  of  that  day,  who  for  the  public 
good,  dared  to  breast  and  correct  popular  preju- 
dices; and  who,  for  the  purpose  of  gaining  a  tem- 
porary popularity,  could  never  be  induced,  by  their 
individual  influence,  to  add  a  force  to  a  deleterious 
popular  current  Conscious  that  the  dignity  of 
their  characters  required  no  official  support,  they 
never  thought  of  deserting  the  lasting  good  of  the 
people,  for  the  sake  of  an  office,  basely  acquired 
at  the  expense  of  the  public  welfare.— Friendship 
in  politics  was  not  with  them  an  article  of  barter, 
nor  office,  a  subject  of  bargain  and  sale.  By  such 
men  these  prejudices  were  overcome,  in  the  form- 
ation of  their  State  Constitution.^  But  their  influ- 
ence could  not  reach  those  who  had  previously 
emigrated  to  the  New-Hampshire  Grants.  They, 
still  intoxicated  with  the  enjoyment  of  the  right  of 
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suffrage,  relied  on  that  solelj  for  the  enjoyment 
and  securitj  of  their  civil  rights. 

The  people  of  Connecticut,  we  have  seen,  had 
enjoyed  the  right  of  suffrage,  in  the  annual  elec- 
tion of  all  the  officers  of  Government ;  and  in  their 
their  simple  state  of  society,  and  under  a  peculiar 
and  controlling  influence,  they  enjoyed  a  high  de- 
gree of  happiness,  and  a  vast  majority  of  the  peo** 
pie  became  strongly  attached  to  that  form  of  gov- 
ernment '  A  small  minority,  consisting  of  the  minor 
sects  and  denominations  of  Christians,  who  were 
treated  as  dissenters,  alone  had  reason  to  com- 
plain ;  and^  suffering  what  they  at  least  consider- 
ed as  persecution,^  did  loudly  complain.  But  they 
believed  the  persecution  which  they  suffered,  arose 
wholly  from  the  intolerant  spirit  of  the  Executive, 
the  Governor  and  Council,  who  were  elected  by  a 
general  ticket,  and  of  course  represented  the  pre- 
vailing sect,  in  all  their  prejudice  and  spirit  of  in- 
tolerance. 

These  people  struggled  long  with  all  the  «eal, 
with  all  the  perseverance,  and  all  the  obstinacy  of 
a  persecuted  sect,  but  they  struggled  in  vain.  Their 
influence  was  indeed  sometimes  felt  in  the  House 
of  Representatives,  but,  as  the  Governor  and  Coun- 
cil had  a  negative  upon  that  body,  their  case  be^ 
came  hopeless,  and  they  naturally  looked  to  the 
New-Hampshire  Grants  as  a  safe  retreat  from  re- 
ligious persecution.  There  were  therefore  among 
the  emigrants  a  far  greater  proportion  of  the  mi- 
nor sects,  than  of  the  prevailing  sect.  Indeed, 
two  entire  societies  of  Separates,  one  from  Con- 
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aecticut  and  one  from  Massachusetts,  emigrated  to 
the  New-Hampshire  Grants,  for  the  purpose  of  en- 
joying religious  freedom.  These  societies  uniting 
together^  brought  their  minister  with  them,  and 
made  a  settlement,  more  important,  and  more 
flourishing,  than  any  other  in  the  territory.  Among 
these  settlers  were  the  Robinsons,  Deweys,  Fays, 
Walbridges,  and  others,  who  had  an  influence  and 
principal  agency  in  establishing  the  title  under 
New*Hampshire,  and  finally  achieving  the  inde- 
pendence oi  the  State.  For  some  years,  the  scat- 
tered settlers  in  other  parts  of  the  territory  look- 
ed to  Bennington  for  counsel  and  protection ;  and 
it  is  not  too  much  to  say,  that  the  persecution  of 
these  people^ causing  them  to  make  this  settlement, 
asd  producing  in  them  a  strong  attachment  to  the 
cause  of  civil  and  religious  liberty,  with  an  uncon- 
querable determination  to  maintain  them,  was 
among  the  principal  causes  ofestablishing  the  in- 
dependence of  Vermont.  What  has  not  the  Chris- 
tian religion  done  for  the  spread  and  maintenance 
of  civil  liberty! 

These  people,  could  never  conceive  that  any 
power  in  legislation  could  be  vested  in  a  Governor 
and  Council  consistently  with  the  enjoyment  of 
their  civil  and  religious  rights.  With  the  idea 
of  a  body  thus  constituted,  they  associated  the 
ideas  of  aristocracy  and  intolerance.  Under  oth- 
er circumstances,  with  the  idea  of  a  body  similar- 
ly organized,  but  powerless,  they  would  associate 
the  idea  of  tinudity— ^  want  of  firmness  and  inde« 
pendence. 
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The  settlers  on  the  New-Hampshire  Grants  ifl 
the  year  1778,  who  had  achieved  their  indepen- 
dence and  formed  a  constitution  of  government^ 
were  principally  from  Massachusetts  and  Con- 
necticut, but  very  considerable  numbers  were 
from  the  Colony  of  Rhode-Island ;  among  whom 
were  some  of  the  most  influential  men  in  the  for- 
mation of  the  Constitution  and  administration  of 
the  Government. 

To  the  first  planters  of  that  Colony  we  are  to 
look  for  those  views  of  government,  and  those  hab« 
its,  which  the  people  of  that  Colony  acquired,  so 
peculiar  to  themselves. 

When  the  Puritans  fled  from  persecution  in  Elng* 
land,  and  planted  themselves  in  America  for  the 
purpose  of  enjoying  religious  freedom,  it  was  evi- 
dently the  freedom  of  the  church  collectively  which 
they  sought-^not  liberty  of  conscience  to  individ- 
uals, but  the  liberty  of  the  church  to  exercise,  with- 
out restraint,  all  that  power  over  the  consciences 
of  individuals,  which  they  considered  indispensi- 
ble  to  preserve  the  purity  of  the  church. — ^They 
were  no  more  averse  to  a  religio.us  establishment, 
or  the  punishment  of  heresy,  than  those  of  the  es- 
tablished church  in  England.  The  great  point  of  dif- 
ference between  them  was  this :— those  of  the  es- 
tablished church  contended,  that  it  belonged  to 
the  King  as  the  head  of  the  church  to  establish  ar- 
ticles of  faith,  and  to  the  civil  power  to  punish  her- 
esy. Neither  the  one  nor  the  other,  could  con- 
ceive that  the  purity  of  the  church  could  be  pre- 
served, if  the  laity  were  left  each  one  for  bimseli 

Digitized  by  CjOOQ IC 


l»RfcF*ACE.  ]7 

to  form  his  own  crude  notions  in  relation  to  ttti 
great  doctrines  of  the  gospel.    Both  agreed  that 
articles  of  feith  must  be  established,  and  that  an 
unity  of  faith  could  be  preserved  only  by  the  pun^ 
ishment  of  heresy.    The  chai^  of  inconsistency 
therefore  in  the  first  planters  of  Massachusetts,  in 
fleeing  from  persecution  in  England,  and  becoming 
persecutors  in  America,  is  utterly  destitute  of  foun- 
dation.   They  came  to  America  for  the  great  pur- 
pose of  planting  and  preserving  a  pure  churchy 
and  history  informs  us  with  what  zeal  and  perse- 
verance they  immediately  entered  upon  the  good 
work.    Banishment  was  onfe  of  the  milder  punish- 
ments inflicted  upon  obstinate  hereticks.     The 
banished  hereticks  fled  to  Rhode-Iskuid  and  there 
planted  a  Colony.    That  a  people  thus  situated 
should  imbibe  very  extravagant  ideas  of  religious 
liberty,  was  perfectly  natural.    And  as  they  had 
been  persecuted  and  banished  by  the  civil  govern- 
ment united  with  the  ecclesiastical,  they  naturally 
held  in  utter  detestation  the  whole  system  of  gov- 
ernment in  the  neighbouring  Colonies,  and  evert 
imbibed  a  strong  prejudice  against  their  whole 
system  of  police,  their  manners  and  habits.    They 
became  extremely  jealous  and  fearful  of  the  exer- 
cise of  power  in  any  form.    Hence,  in  that  Colony 
the  most  deraocratick  government  in  America,  the- 
people,  literally  governed  in  every  thing.    This 
led  to  a  perfect  independence  of  thou^t  ancl  ac 
tion;  and  when  accompanied,  as  in  man^  instant 
'  ces  it  was,  with  a  native  strength  of  intellect,  the/ 
^ere  rendered  more  conspicuous,  by  a  peculiaf 
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boldness  and  strength  of  expression,  and  an  irnpo^ 
sing  manner  which  placed  them  in  the  highest  rank 
of  nature's  nobility. 

The  Judges  were  elected  annually  by  the  Le- 
gislature, not  for  the  purpose  of  deciding  causes, 
for  the  Jury  decided  all  questions  of  law  and  fact; 
but  merely  to  preserve  order,  and  to  see  that  the 
parties  had  a  fair  chance  with  the  Jury.  And  in 
the  infancy  of  the  Colony,  wljen  the  state  of  soci- 
ety was  simple,  and  agriculture  almost  the  sole  ob« 
ject  of  pursuit,  justice  might  hare  been,  and  prob- 
ably was  very  well  administered,  each  case  being 
decided  on  its  own  circumstances,  by  the  applica- 
tion of  the  principles  of  natural  justice.  Since 
that  time,  however,  by  an  astonishing  increase  of 
manufactures  and  commmerce,  and  a  vast  accu- 
mulation of  wealth,  the  rights  and  relations  of  in- 
dividuals have  become  more  diversified  and  com- 
plex, and  an  independent  Judiciary,  with  a  more 
enlightened,  settled  and  uniform  administration  of 
justice,  has  been  called  for  by  all  the  intelligent 
part  of  community.  But  the  body  of  the  people, 
have  by  the  force  of  habit  become  so  strongly  at- 
tached to  their  colonial  form  of  government,  that 
all  effort^  to  form  a  Constitution,  have  heretofore 
proved  abortive.  They  are  now  making  another 
effort, — the  Legislature  of  that  State  have  passed 
an  act  calling  a  Convention  to  form  a  Constitution; 
that  they  may  succeed  must  be  the  ardent  wish  of 
all  the  wisest  and  best  men,  in  that  and  in  her  sis- 
ter States.    If  they  do  succeed  in  establishing  an 
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independent  Judiciary,  Vermont  will  be  the  only 
state  in  the  Union  where  the  Judges  are  elected 
annually. 

The  views  and  habits  of  the  settlers  on  the 
New-Hampshire  Grants  collected  from  the  differ- 
ent Colonies,  are  clearly  seen  in  the  constitution 
and  form  of  government  which  they  established. 
The  Legislature  was  composed  of  two  Houses ; 
one  consisting  of  the  Governor  and  Council,  styled 
the  Supreme  Executive ;  the  other  composed  of 
Representatives  from  the  different  towns,  styled 
the  General  Assembly,  and  vested  with  supreme 
legislative  power.  Both  branches  were  elected 
annually  by  the  people,  and  by  the  same  class  of 
voters,  as  the  principle  of  universal  suffrage  was 
adopted.  Yet  because  the  Governor  and  Coun- 
cil were  elected  by  a  general  ticket,  and  were 
styled  the  Supreme  Executive,  they  dared  not  vest 
them  with  any  legislative  power.  But  with  unlim- 
ited confidence  in  the  House  of  Assembly,  they 
did  not  hesitate  in  vesting  them  With  legislative 
power  unlimited  and  supreme. 

The  Constitution  provided  for  the  election  of  the 
Judges  of  the  County  Courts,  Sheriffs,  and  other 
County  Officers,  by  the  freemen  of  the  respective 
Counties,  to  hold  their  offices  during  good  behav- 
iour. But  as  they  provided  for  the  election  of  the 
Judges  of  the  Supreme  Court,  by  a  joint  ballot  of 
the  Governor  and  Council  and  House  of  Assembly, 
they  thought  it  unsafe  to  trust  men  thus  appointed 
more  than  one  year.  The  Legislature  were  author- 
ised to  erect  aCourt  of  Chancery,  and  the  Constitii- 
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tion  provided  that  at  the  expiration  of  every  seven 
years,  a  Council  of  Censors,  consisting  of  thirteen 
persons  should  be  elected  by  the  freemen ;  whose 
duty  it  should  be,  among  other  things,  to  enquire 
whether  the  Constitution  had  been  preserved  invi- 
olate in  every  pait; — whether  the  Executive  and 
Legislative  branches  of  the  Government  had  per- 
formed their  duty  as  guardians  of  the  people,  op 
had  assumed  to  themselves,  or  exercised,  other  or 
greater  powers  than  they  were  entitled  to  by  the 
Constitution — to  enquire  whether  the  laws  had 
been  duly  executed — to  pass  public  censures — to 
order  impeachments,  and  to  recommend  to  the 
Legislature  the  repeal  of  such  laws  as  should  ap- 
pear to  them  to  have  been  enacted  contrary 
to  the  principles  of  the  Constitution^ — ^to  propose 
amendments  of  the  Constitution,  and  to  call  a  Con- 
vention to  decide  on  their  ratification.  Upon  this 
last  provision  of  the  Constitution,  Doct  Williams,  in 
his  History  pf  Vermont,  remarks,  '^  The  benefits 
which  were  expected  to  result  from  a  Council  of 
Censors  have  not  taken  plax^e,  and  impartiality  re-* 
quires  qs  to  acknowledge,  that  from  the  experi- 
ence of  thirty  years,  it  does  not  appear  that  the 
plan  is  adequate  to  the  object.^ 

The  above  are  the  outlines  of  the  first  Constitu- 
tion, so  far  as  is  necessary  to  state  them,  in  order 
to  give  a  history  of  the  Jurisprudence  of  the  State. 
It  was  undoubtedly  the  best  possible  form  of  gov- 
ernment, that  could,  at  that  time  have  been  devi- 
sed. It  was  that  form  of  government,  which  grew 
out  of  the  tl^en  condition,  feelings  and  habits  of 
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the  people ;  and  manj  of  bur  aged  and  venerable 
patriots  have  a  strong  habitual  attachment  to  it. 
They  say,  and  with  truth,  that  the  people  have  en- 
joyed a  high  degree  of  happiness  under  their  pres- 
ent form  of  government.  But  it  does  not  follow, 
that  it  is  the  best  possible  form  of  government  for 
the  people  in  their  present  condition — a  people 
who  have  made  so  great  and  so  rapid  advances  in 
wealth  and  refinement. 

Under  this  constitution  of  government,  the  Ju- 
diciary was  organized  in  much  the  same  manner  as 
in  the  State  of  Connecticut,  before  the  late  im- 
provements in  their  Constitution.  A  term  of  the 
Supreme  Court  was  holden  annually  by  all  the 
Judges  in  each  County  in  the  State  for  the  trial  of 
civil  and  criminal  cases.  And  during  the  first  Sep- 
tenary very  little  inconvenience  resulted  from  this 
ambulatory  system;  for,  as  formerly  in  (Connecti- 
cut, almost  every  case  was  settled  by  the  verdict 
of  a  Jury,  and  questions  of  law  were  very  rarely 
agitated,  except  on  a  Jury  trial.  The  rights  and 
relations  of  individuals,  at  that  period  were  simple, 
but  for  reasons  already  mentioned,  they  have  now 
become  more  complicated,  and  consequently,  a 
more  scientifick  administration  of  justice  is  requi- 
red. 

During  the  first  Septenary,  the  Legislature  fre- 
quently interfered  with  the  Judiciary  department. 
They  passed  an  act  prohibiting  the  prosecution  of 
any  real  or  possessory  action,  or  any  action  on  con- 
tract. They  passed  acts  vacating  and  annulling 
judgments.    They  constituted  themselves  a  Court 
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of  Chancery.  They  appointed  a  board  of  Com- 
missioners with  full  power  to  decide  in  a  summary 
manner  all  disputes  relative  to  the  title  of  lands. 
They  also  frequently  granted  new  trials  in  cases 
which  had  been  finally  decided  by  the  Judiciary. 
The  powers  thuB  exercised  by  the  Legislature  with 
the  approbation  of  a  majority  of  the  people,  natur- 
ally confirmed  the  idea,  that  the  power  of  the  Le- 
gislature was  unlimited  and  supreme.  No  idea 
was  entertained  that  the  Judiciary  had  any  power 
to  enquire  into  the  constitutionality  of  acts  of  the 
Legislature,  or  pronounce  them  void  for  any  cause, 
or  even  to  question  their  validity.  Indeed,  the 
framers  of  the  Constitution  could  never  have  in- 
tended to  confer  on  the  Courts  the  power  of  pro- 
nouncing an  act  of  the  Legislature  void  for  any 
*  cause,  when  they  provided  for  an  annual  election 
of  the  Judges  by  the  same  Legislature  >?ho  were  to 
pass  the  laws. 

At  the  end  of  the  first  Septenary,  the  Council  of 
Censors  in  the  exercise  of  their  constitutional  pow- 
ers reviewed  the  proceedings  of  the  Legislature 
for  the  past  Septenary. 

The  following  passages  from  their  address  to 
the  people,  distinctly  shew  the  want  of  two  co- 
ordinate branches  in  the  Legislature,  and  of  an  in- 
dependent Judiciary: — ^^  Nor  ought  the  fickleness 
of  the  Legislature  and  their  want  of  deliberaticm  m 
passing  laws  to  escape  the  observation  of  this 
Council.  Few  acts  of  general  concern  but  hav^ 
undergone  alterations  at  the  next  session  after  pass- 
ing them,  Bnd  some  of  them  at  many  different  ses- 
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wons.    The  revised  laws  have  been  altered,  re- 
dtered,  iliade  better,  made  worse,  and  kept  in  such 
a  fluctuating  position,  that  persons  in  civil  commis^ 
sions  scarce  know  what  is  law  or  how  to  regulate 
their  conduct  in  the  determination  of  causes.   If  the 
Legislature,  in  this  particular,  have  intended  to  be 
&ithful  guardians  of  the  people,  thej  have  acted  as 
very  unsteady  or  improvident  ones.    It  is  the  opin* 
ion  of  this  Council,  that  the  General  Assembly,  in 
all  the  instances  where  they  have  vacated  judg- 
ments, recovered  indue  course  of  law,  (except 
where  the  particular  circumstances  of  the  case  ev- 
idently made  it  necessary  to  grant  a  new  trial) 
have  exercised  a  power  not  delegated  or  intended 
to  be  delegated  to  them  by  the  Constitution.    This 
mode  of  proceeding  is  an  assumption  of  the  Judi- 
cial Power  in  the  last  resort,  and  renders  nugato-    ' 
ry  that  important  artiple  of  the  Bill  of  Rights, 
which  provides,  that  in  all  suits  between  man  and 
man,  the  parties'  have  a  right  to  a  trial  by  Jury, 
which  ought  to  be  held  sacred.    It  supercedes  the 
necessity  of  any  other  law  than  the  pleasure  of  the 
Assembly,  and  of  any  other  Court  than  themselves, 
for  it  is  an  imposition  on  the  suitor  to  give  him  the 
trouble  of  obtaining,  after  several  expensive  trials, 
afinal  judgment  agreeably  to  the  known  established 
laws  of  the  land,  if  the  Legislature,  by  a  sovereign 
act  can  interfere,  reverse  the  judgment,  and  decree 
in  such  manner  as  they,  unfettered  by  rules  shall 
think  proper.    If  such  is  their  constitutional  authori- 
ty, it  would  be  a  mercy  to  prohibit  any  other  person 
than  themselves,  the  exercise  of  judicial  powers- 
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The  Legislative  body  is  in  truth,  by  no  mean^  coto-f 
petent  to  the  determination  of  causes  between  party 
and  party,  nor  was  by  our  Constitution,  or  that  of 
any  other  country,who  make  pretences  to  Ijreedom^ 
ever  considered  so,not  taking  into  view  the  amazing 
expense  that  it  would  bring  upon  the  publick,  and 
the  disadvantage  of  its  engrossuig  that  time,  which 
ought  to  be  occupied  in  their  more  proper  and  im-* 
portant  employment  of  legislating.  If  one  set  of 
men  are  to  enact  and  execute  otir  laws,  and  when 
they  do  not  find  one  to  answer  a  particular  pur-> 
pose,  to  make  it  instanter,  or  in  other  words  if 
they  are  to  possess  all  the  authority  as  judges,* 
which  they  as  legislators  ai^  pleased,  from  time  to 
time  to  confer  on  themselves,  unhappy  indeed  is 
the  lot  of  this  people."  This  was  in  the  year  1786 
before  the  adoption  of  the  Constitution  of  the  Uni- 
ted States,  and  before  it  was  ascertained  that  in  a 
Republican  Government,  to  secure  the  people  in 
the  full  enjoyment  of  their  cfivil  rights,  it  is  indis- 
pensible  that  the  powers  of  the  Legislature  be  lim- 
ited, and  that  practically  they  cannot  be  limited 
but  by  an  independent  Judiciary,  without  which, 
declarations  of  rights  and  limitation  of  power  be-* 
Come  a  dead  letter. 

The  Council  of  Censors  it  appears  had  learned 
from  experience  the  necessity  of  limiting  the  pow- 
ers of  the  Legislature,  of  prohibiting  them  from  an 
interference  with  the  Judiciary  department,  and^ 
for  this  purpose,  inserted  the  following  article  in 
the  Constitution  which  was  adopted : — ^'  The  Le- 
gislative, Executive  and  Judiciary  departments 
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shall  be  separate  and  distinct,  so  that  neither  ex«« 
ercise  the  powers  properly  belonging  to  the  oth- 
er*"   Yet  as  thej  provided  for  an  annual  election 
of  the  Judges,  it  is  evident  that  the j  considered 
thb  article  as  merely  directory.    They  did  not  at 
that  time  consider  such  Constitution  established 
by  the  people,  to  be  in  its  very  nature  the  supreme 
law  of  the  land,  of  course  paramount  to  all  laws 
enacted  by  a  Legislature,  deriving  all  their  power 
from  the  same  Constitution.    Nor  did  they  con-^ 
ceive  that  Courts  would  consider  it  as  such,  or, 
that  they  would  pronounce  any  act  of  the  Legis^ 
lature  void,  as  being  repugnant  to  the  Constitution. 
That  these  were  the  views  of  the  Council  of  Cen- 
sors who  framed  our  present  Constitution,  is,  how- 
ever, not  left  to  conjecture.    In  page  537  of  the 
Vermont  State  Papers  will  be  found  conclusive 
evidence  that  they  never  entertained  an  idea  that 
the  Courts  were  vested  with  power  to  set  aside,  or 
declare  void  an  act  of  the  Legislature,  as  being 
repugnant  to  the  Constitution,  or  to  give  any  re- 
dress to  the  person  whose  rights  should  be  viola- 
ted by  such  act.    After  having  censured  the  Le- 
gislature for  passing  a  certain  act,  which  wad, 
clearly,  a  gross  violation  of  the  Constitution,  they 
conclude,  ^^  And  this  chain  of  adamant  would  be 
effectually  rivetted,  as  redress,  without  a  dissolu- 
tion of  the  Government,   could  not  be  expected; 
none  but  the  Legislature,  whose  interest  it  would 
be  to  withhold  it,  being  competent  to  give  if  And 
long  after  the  period  to  which  we  have  alluded, 
the  doctrine  that  the  Constitution  is  the  supreme 
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law  of  the  land,  and  that  the  Judiciary  have  an- 
thority  to  set  aside  and  pronounce  void  all  acts  of 
the  Legislature  repugnant  thereto  was  considered 
anti-repuhlican.  If  it  be  so,  it  is  because  it  main-  - 
tains  the  authority  of  the  master  over  the  servant — 
the  authority  of  the  people  over  the  Legislature. 
It  has  become  a  self-evident  proposition,  that 
the  people  have  a  right  to  establish  such  form  of 
government  as  they  please;  yet  it  will  be  but  a 
mere  form,  unless  the  power  of  the  Legislature  be 
limited ;  and  no  other  method  has  been  devised, 
and  probably  none  other  can  be  devised,  to  ren- 
der such  limitation  effectual,  than  that  of  estab- 
lishing an  independent  Judiciary.  Experience  has 
shewn,  that  the  Representatives  of  the  people  in 
a  Legislature;  with  unlimited  powers,  form  a  bo- 
dy dangerous  to  the  liberties  of  the  people.  They 
consider  themselves  as  the  people  collected  in  a 
body,  and  are  disposed  to  exercise  all  the  power 
which  such  body  would  in  fact  possess.  Beside, 
it  is  the  great  business  of  a  Legislator,  not  to  in- 
quire what  the  law  is,  to  seek  after  a  settled  rule 
by  which  his  conduct  is  to  be  governed,  but  to  de- 
cide what  the  law  shall  be :  and  he  naturally  im- 
bibes a  habit  and  temper  of  mind,  adverse  to  all 
control,  or  limitation  of  power.  This  is  more  ap- 
parent in  a  Legislature,  consisting  of  one  popular 
Assembly.  The  members  acquire  a  more  invete- 
rate habit  of  acting  according  to  their  sovereign 
pleasure,  and  from  their  situation  are  very  much 
exposed  to  act  without  any  restraint,  either  moral 
or  constitutional. 
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And  if  there  be  another  branch  of  the  Legisla- 
ture vested  with  power  only  occasionally,  to  dis- 
turb them  in  their  career  of  legislation,  without 
having  any  efficient  check  upon  them,  they  become 
the  more  impatient  of  control,  and  more  obstinate. 

On  the  other  hand,  it  is  the  business  of  the  Ju- 
rist, to  ascertain  what  the  law  is ;  it  is  the  business 
of  his  life,  and  he  not  only  acquires  a  habit  of  sub- 
mitting to  it — of  being  governed  by  it,  but  he  be- 
comes attached  to  the  law  as  a  system,  to  learn 
which  has  cost  him  so  much  time  and  labor.  Hence 
we  find  that  Jurists  in  the  Legislature,  are  more 
cautious  in  the  exercise  of  their  constitutional  pow- 
ers, and  more  opposed  to  alterations  of  the  law 
and  innovations  upon  their  favourite  system  than 
any  other  class  of  men.  It  is  obvious  then,  that 
the  Judiciary  is  the  only  proper  board  to  confine 
the  Legislature  within  the  limits  prescribed  by  the 
people  in  the  Constitution. 

Since  the  adoption  of  the  Constitution  in  1786, 
the  Legislature  have  not  so  frequently  passed  acts 
violating  the  rights  of  property,  or  vacating  and 
annulling  judgments;  but  they  continued  to  grant 
new  trials,  for  some  years,  it  is  believed,  with  little 
opposition.  But  the  increasing  light  of  science 
and  experience,  since  the  Constitution  of  the  Uni- 
ted States  was  adopted,  having  rendered  the  prin- 
ciple familiar,  that  a  constitution  of  government 
established  by  the  people,  is  the  supreme  law  of 
the  land,  and  an  act  granting  a  new  trial  being 
emphatically  a  Judicial  act,  it  has  been  contended 
that  such  act  is  a  palpable  violation  of  the  Consti- 
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tution,  and  therefore  void.  The  Legislature,  not- 
i^ithstanding,  feel  that  they  have  the  power  to 
grant  new  trials,  and  if  they  cannot  tell  whence  it 
is  derived,  they  feel  themselves  fully  competent 
to  its  exercise  in  the  most  perfect  manner.  And 
the  people  of  Vermont  can  never  be  secure  against 
acts  of  the  Legislature,  violating  the  rights  of  prop- 
erty, especially  in  times  of  party  excitement,  until 
the  Xiegislature  shall  be  composed  of  two  co-ordi- 
nate branches,  and  the  Judges  of  the  Supreme 
Court  shall  hold  their  offices  during  good  behav- 
iour. Until  the  Constitution  shall  provide  for  this, 
we  must  suffer  under  a  constant  change  of  the 
statute  laws,  nor  can  we  •expect  the  most  perfect 
system  of  Jurisprudence,  in  despotic  governments, 
the  laws  are  framed  by  the  Prince ;  and  having  an 
interest  in  the  welfare  of  his  subjects,  as  they  and 
the  property  which  they  possess  are  his,  he  wUl 
provide  the  most  beneficial  code,  as  between  sub- 
ject and  subject  By  the  aid  of  the  most  enlight- 
ened Jurists,  he  will  enter  into  all  the  minutest  de- 
tails of  municipal  law,  and  may  render  it  remarka- 
ble for  the  equity  of  its  provisions,  as  between  sub- 
ject—Still as  between  the  crown  and  the  subject, 
there  is  no  law — no  security.  To  freemen,  there- 
fore, the  whole  system  is  utterly  detestable. 

In  free  governments,  like  our  own,  the  people  are 
not  only  the  absolute  owners  of  the  property  which 
they  acquire,  but,  if  I  may  so  say,  are  the  owners 
of  the  government  itself  But  in  such  governments 
the  laws  must  be  enacted  by  a  majority  in  a  popu- 
lar assembly,  and  are  continued,  altered,  amended 
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or  repealed,  at  the  will  of  a  majority.  Hence  the 
necesdity,  in  free  governments,  of  enacting  general 
laws,  drawing  by  statutes  a  mere  oatline  of  a  mu- 
nicipal code  to  be  filled  up  by  the  Judiciary.  To 
descend  into  all  the  minutest  details  of  municipal 
law,  is  utterly  impossible :  every  question  being 
decided  by  a  majority  of  votes.  To  attempt  this 
would  be  to  fill  the  statute  books  with  a  heteroge- 
nous and  discoYdant  masss,  so  utterly  inconsist- 
ent and  unintelligible  that  they  could  neither  be 
understood  by  the  people  nor  enforced  by  the 
Courts. 

It  has,  therefore,  been  found  from  experience, 
that  in  free  governments,  •no  full,  intelligible  and 
uniform  municipal  code  can  be  established  by  the 
Legislature,  and  that  it  can  be  established  by  an 
uniform  ^d  settled  course  of  Judicial  decisions 
only.  And  as  from  the  imperfection  of  our  nature 
the  most  enlightened  Jurists  must  occasionally 
differ,  the  necessity  of  a  permanent  Judiciary  is 
obvious. 

The  Council  of  Censors  who  framed  our  present 
Constitution  it  seems,  expected  that  such  provis- 
ion would  be  made  at  the  enu  of  the  then  next 
Septenary.  At  that  time,  in  the  infancy  of  the 
State,  they^considered  that  men  could  not  be  found 
the  most  capable,  and  fit  to  be  placed  permanently 
in  o&ce.  Ijn  their  address  to  the  people,  Vermont 
State  Papers,  p.  5.32,  they  say — ^^  In  the  proposed 
alterations  [of  the  Constitution]  we  endeavored  to 
guard  in  future  against  what  is  deemed  by  this 
Council,  our  circumstances  considered^  to  have  been 
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an  error  in  the  Constitution — electing  persons  to 
Judicial  and  Executive  offices,  during  good  behav- 
iour: as  it  invested  them  with  estates  in  their  offi- 
ces, which,  without  an  alteration  of  the  frame  of 
government,  cannot  be  legally  taken  from  them, 
but  by  proving,  in  a  judicial  course  of  proceeding, 
instances  of  mal-administration.  We  therefore  left 
it  in  the  power  of  the  Governor,  Council,  and  House 
of  Assembly,  (whom  we  view  in  the  present  condi- 
tion of  the  State,  to  be  most  competent  to  the  elec- 
tion of  Judicial,  and  the  several  Executive  officers, 
which,  in  the  proposed  alterations,  they  are  au- 
thorised to  choose)  annually  to  leave  out  any  one 
who  shall  be  found  unequal  to,  or  otherwise  im- 
proper for,  his  trust,  and  appoint  a  more  suitable 
person  in  his  place.  But  this  Council  is  not  taiihout 
hope  that  the  ensuing  Septenary  will  furnish  men  so  ade- 
quate to  those  offices^  that  the  tenure  of  them  may^  consist- 
ent  with  the  public  interest,  be  put  upon  a  more  stable 
footing.'*^ 

They  were  not  aware,  that  in  the  mean  time 
the  people  would  become  attached  to  the  govern- 
ment under  which  they  lived,  by  a  habit  too  strong 
to  be  overcome. 

But  under  any  Judiciary  system,  it  is  necessary 
that  reports  of  all  decided  cases  be  made,  and  pub- 
lished for  the  direction  of  the  Courts,  and  for  the 
information  of  the  people. 

The  Judge  has  a  discretion  in  ascertaining  what 
the  law  is — when  ascertained,  he  is  bound  by  it. 
If  the  law  be  unsettled,  or  unknown,  the  discretion 
of  the  Judge  is  unlimited ;  and  the  Judge  governs, 
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not  the  law.  This  must  be  the  case  in  a  great  de- 
gree, unless  the  decisions  of  causes  are  preserved, 
so  that  the  Judge  may  advert  to  them. 

The  Legislature  seem  to  have  entertained  some 
idea  of  this,  when  in  the  year  1797  they  passed  an 
act  requiring  that  each  Judge  of  the  Supreme 
Court,  should  make  out  his  opinion  in  writing,  and 
deliver  it  to  the  Clerk  to  be  recorded  in  a  book  to 
be  kept  by  him  for  that  purpose.  But  it  might 
have  been  foreseen  that  it  was  impossible  for  the 
Judges  to  comply  with  this  requisition.  The  Judg- 
es made  a  circuit  annually,  holding  a  Court  in  each 
County  for  the  trial  of  civil  and  criminal  cases,  and 
cases  in  Chancery.  Under  this  system,  the  Judg- 
es could  not  possibly  find'  time  to  consider  the 
cases  sufficiently  to  render  judgments  satisfactory 
either  to  themselves  or  to  the  suitors :  how  then 
could  it  have  been  expected,  that  each  Judge 
could,  in  each  case,  make  up  and. deliver  to  the 
Clerk  his  opinion  in  writing?  This  provision  nei- 
ther was  nor  could  be  complied  with  in  any  case. 
Gradual  advances,  however,^  were  made  towards 
an  uniform  system  of  Jurisprudence,  greatly  re- 
tarded by  a  frequent  change  of  the  Judges,  and  at 
times  by  high  party  excitement,  when  the  Judges 
were  appointed  for  a  purpose  far  different  from 
that  of  providing  for  an  enlightened  and  impartial 
administration  of  justice.  And  we  must  ever  be 
exposed  to  these  evils  so  long  as  our  present  form 
of  government  shall  remain ;  for  let  whatever  par- 
ty will  prevail,  it  must  be  composed  of  men  govern- 
ed by  like  passions  strongly  excited. 
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th  the  year  1813,  the  Legislature  made  an  im-«^ 
portant  change  in  the  Judiciary  by  establishing 
the  Nisi-Prius  system.    They  provided  that  one 
term  should  be  holden  annually,  by  one  iJudge  in 
each  County,  for  the  trial  of  issues  of  fact,  and  one 
term  by  all  the  Judges  for  the  trial  of  issues  of  law 
and  cases  in  Chancery.    This  produced  a  new  era 
in  the  Jurisprudence  of  Vermont.     The  various 
common  law  modes  of  separating  the  law  from  the 
facts  were  adopted.    It  operated  as  a  stimulus  to 
the  member  of  the  bar.    They  at  once  found  that 
the  Jury  could  only  settle  the  facts  in  the  case,  and 
that  all  questions  of  law  must  be  finally  settled  by 
the  Court,  and  the  people  had  in  prospect  a  more 
enlightened  and  uniform  system  of  Jurisprudence. 
But  several  causes  operated  to  render  this  system 
unpopular.    It  was  not  made  necessary  to  return 
the  postea  to  the  law  term  for  judgment  on  the 
verdict;  but  the  Judge  at  Nisi-Prius  was  authori- 
sed to  render  judgment  and  issue  execution,  un- 
less exceptions  were  taken  to  his  opinion  and  al- 
lowed by  him.     This  led  the  recovering  parties  to 
expect  judgment  and  execution  on  the  verdict,  but 
they  were  in  most  cases  disappointed,  and  conse- 
quently complained  loudly  of  unnecessary  delay. 
Besides,  it  required  time  for  the  Court  to  settle  a 
practice  best  adapted  to  the  new  system,  and  in 
this,  they  were  interrupted  by  a  frequent  change 
of  the  Judges;  and  some  there  were,  who  doubt 
ed  whether  we  can  avail  ourselves  of  the  benefit! 
of  a  Nisi-Prius  system,  while  the  Judges  are  ap< 
pointed  annually  by  the  Legislature,  as  it  b  obvii 
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ously  necessary,  to  render  the  system  either  popu« 
lar  or  useful,  that  each  Judge  have  sufficient  ex- 
perience, and  such  other  qualifications,  as  that  he 
ivill  separately  form  a  competent  Court.  This  sys- 
tem^ however,  was  continued  until  the  year  1821, 
-when  the  Legislature,  seeing  and  feeling  sensibly 
the  evils  of  ^e  existing  system,  and  having  in  the 
course  of  eight  years  forgotten  those  which  attend- 
ed the  former,  abolished  the  Nisi-Prius  system  and 
restored  the  former. 

But,  although  we  have  returned  to  the  former 
Judiciary  system,  to  the  former  practice  under 
that  system,  we  never  can  return.  Neither  the 
Court,  the  Bar,  nor  the  Suitors  will  ever  again  be 
satisfied  with  decisions  of  questions  of  law  made 
on  a  sudden  upon  a  Jury  trial ;  but  they  are,  aQjd 
must  be,  re-examined,  as  they  were  under  the  Ni- 
si-Prius system.  The  people  will  never  be  satis- 
fied with  a  different  course.  The  consequence  is, 
that  much  more  time  is  required  to  do  the  busi- 
ness in  the  different  Counties  than  was  required 
under  the  ancient  practice.  Under  that  practice 
all  questions  of  law  and  fact  were  finally  settled 
on  the  Jury  trftil.  Seldom  was  a  motion  for  a  new 
trial  made,  and  if  made  was  soon  disposed  of,  the 
Court  abiding  by  their  first  decision.  And  when 
the  Jury  trials  were  completed,  very  little  business 
remained  with  the  Court;  whereas,  under  the 
present  system  of  practice,  more  time  is  required 
for  the  trial  of  issues  of  law,  than  for  the  trial  of  is- 
•ues  of  fact  The  consequence  is,  that  all  the  bu- 
s'mess  cannot  be  done — a  great  part  remains  un- 
5  % 
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^lisfaed  in  the  different  Counties.  It  is  true,  that 
in  the  jear  1822,  the  Court,  finding  but  a  small 
number  of  old  causes  on  the  docquets,  the  busi- 
ness having  been  finished  under  the  Nisi-Prius  sys- 
tem, were  able  to  do  most  of  the  business. — Since 
that  time,  however,  the  causes,  for  the  reasons 
above  stated,  have  been  accumulating,  so  that  the 
Judges,  the  present  year,  with  the  most  unremitted 
industry  will  not  be  able  to  do  more  than  one  half 
of  the  business  in  most  of  the  Counties.  This  is 
an  evil  severely  felt  by  the  suitors,  and  it  remains 
with  the  Legislature  to  provide  a  remedy. 

Reports  of  decided  cases,  will,  in  time,  afford 
some  relief,  as  business  will  be  donp  with  more 
despatch — many  questions,  the  discussion  of  which 
now  occupy  a  length  of  time,  will  not  be  made,  or 
if  made  will  be  decided  without  argument.  But 
this  effect  will  be  scarcely  perceptible  for  a 
length  of  time.  Some  volumes  of  Reports  must  be 
published  before  their  good  effects  will  be  per- 
ceived. 

Reports  have  occasionally  been  published  by 
individual  enter  prize;  but,  at  so  great  intervals  of 
time,  that  their  effects  have  been  scarcely  percep- 
tible. The  Legislature  made  no  provision  for  re- 
porting tlie  decisions  of  the  Supreme  Court  until 
their  session  in  October,  1823,  when  they  passed 
an  act  providing  for  the  appointment  of  a  Report- 
er. Having  received  the  appointment,  1  enter  up- 
on the  duties  of  the  office,  with  a  fearful  apprehen- 
sion that  they  may  not  be  acceptably  performed. 
On  this  subject  I  feel  a  high  degree  of  solicitude^ 
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knowing  that  on  the  utilitj  of  the  Reports  which 
shall  be  made^  and  on  the  patronage  and  support 
wjrich  thej  shall  receive^  will  depend  a  continu- 
ance of  the  system  so  wisely  established  by  tlic 
Legislature.  Could  I  beliere  that  the  utiKty  of  the 
Reports  and  a  continuance  of  the  system  will  de- 
pend on  my  unremitted  exertion  to  render  them 
valuable,  or  on  the  liberality  of  the  profession,  I 
should  feel  little  anxiety  on  the  subject. 

The  act  of  the  Legislature  makes  it  the  duty  of  the  . 
Reporter  to  prepare  and  publish  such  of  the  former 
decisions  of  the  Supreme  Court  as  he  shall  judge 
proper.  On  examination  1  find  a  number  of  for- 
mer decisions  which  it  will  be  useful  to  report :  I 
shall  'first  prepare  and  publish  them,  and  then  pro- 
ceed to  publish  the  decisions  of  the  Court,  in  the 
order  in  which  they  shall  be  made.  At  the  request 
of  a  number  of  Gentlemen  of  the  Bar,  1  have  select- 
ed a  few  cases  from  Chipman's  Reports,  as  they 
are  out  of  print,  and  but  a  small  portion  of  the  pro- 
fession are  possessed  of  them.  I  shall  then  report 
a  number  of  cases  decided  previous  to  the  year 
1813,  when  the  Nisi-Prius  system  was  established. 
In  most  of  these  cases,  the  opinion  of  the  Court 
was  delivered  in  charging  the  Jury,  which,  in  ma- 
ny cases,  renders  a  detail  of  the  evidence  neces- 
sary. If  there  are  objections  to  this  mode  of  re- 
porting, they  are  chargeable  upon  the  then  exist- 
ing Judiciary  system,  and  will  verify  what  the  ex- 
perience of  ages  has  shewn,  that  the  Nisi-Prius 
system  is.  the  most  perfect  that  human  wisdom  has 
ever  devised,  and  renders  it  obvious  that  under 
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'  the  present  organization  of  the  Judiciary,  it  is  ne- 
cessary as  far  as  possible  to  pursue  the  practice 
which  was  adopted  during  the  continuance  of  the 
Nisi-Prius  system. 

Middkbury^  Jpril  12,  1824. 


::u«: 


ERRATUM.  , 

Id  Preface,  page  fe,  line  3  from  bottom,  aaer  the  word  keruy^  ioBert— Tte 
PDritau  coDtended  that  it  belonged  to  the  Church  to  establith  Artidet  of  FaHb, 
idinittiog  that  it  belonged  to  the  ciTi]  power  to  paoisb  heretj. 
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ARGUED  AND  DETERMINED 
IN  THE 

SUPREME  COURT 

OP   THE 

STATE  OF  VERMONT. 

Pauvs  v9.  Ely  and  others. 

P^rticaUr  jarisdietioDS  derogatiog  from  the  jarisdictioo  o(  the  Coarts  of  Commoo 
Law,  are  to  be  taken  itrictly,  and  cannot  be  eiteoded  farther  than  the  itatate 
^viag  the  jurivdictioo  wQl  warraot. 

If  a  prifooer,  beiog  Principal  in  a  bond  for  the  liberties  of  the  piisoo,  depart  with- 
out bang  lawfoJJj  dtfcharg^d,  the  toretiet  So  the  bood  are  entitled  to  no  par 
ticolar  favor,  but  in  every  such  case  are  equally  liable  irith  the  Principal. 

THIS  was  an  action  oh  a  bond  assigned  by  the  Sheriff  of  Wind- 
sor County  to  the  plaintiff,  conditioned,  that  Joel  Ely,  Uien  a  pris- 
oner in  the  common  gaol  in  said  Windsor,  on  execution  in  favor  of 
^  plaintiff,  should  not  depart  the  liberties  of  said  prison,  &c.  (in 
conoDon  form.)  Breach  assigned,  that  the  said  Joel  did  depart, 
contrary  to  the  condition ;  whereupon,  ScCm 

Bwkf  (or  the  defendants,  pleaded  in  bar,  in  substance,  that  ai^er 
the  execotioD  of  said  bond,  viz.  on  the  29th  day  of  June,  1789,  the 
aid  Joel  Ely  made  application  to  Elias  Weld,  one  of  die  Judges  of 
ibe  County  Court,  for  said  County,  who  thereupon  issued  his  cita- 
tion for  the  said  Pajne  to  appear  at  — ^  on  ■  before  Eli- 
jah Robiiison,  one  of  the  Judges  of  the  County  Court  for  said  Coun- 
ty, and  John  Weld,  Justice  of  the  Peace,  to  shew  cause  why  the 
aid  Joel  should  not  be  admitted  to  the  ins<i|rent  debtors'  oath, 
^h  dtaticHi  was  regujariy  served,  &.    That  oh  — r-  «t         - 
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Orange^  the  said  Robinson  and  Weld  proceeded  to  examine  the  said  Joel, 
1789.  '  and  did  administer  the  oath^  and  give  a,  certificate  thereof  agreeably 
to  the  statute  in  such  case  made  and  provided.  That  the  said  Jo^ 
thereafter  remained  within  the  said  prison  and  the  liberties  thereof, 
for  the  space  of  twelve  hours — that  no  provision  being  made  for  his 
support,  as  directed  by  the  statute,  he  departed  ^  that  until  that  time 
he  had  remained  within  the  liberties  of  the  said  prison,  according  to 
the  condition  of  the  said  bond. 

To  this  there  was  a  demurrer  and  joinder. 

Hutchinson  and  Jacob  for  the  plaintiff,  contended  that  the 
statute  in  this  case  has  created  a  summary  jurisdiction,  that  the 
Justices  derive  their  authority  solely  from  this  statute,  that  they  must 
pursue  their  authority  precisely  as  pointed  out  by  the  statute,  other- 
wise the  whole  b  coram  nor  judice.  The  statute  requires  that  on 
application  of  a  debtor  confined,  &c.  to  two  Justices  of  the  Peace^ 
one  of  whom  shall  be  judge,  &c.  they,  or  either  of  them,  shall  issue 
a  citation  to  the  creditor  or  creditors,  at  whose  suit,  &c.  notifying 
them  to  appear  before  such  Justices  at  a  time  and  place  therein 
mentioned,  to  shew  cause,  &c. — that  the  citation  in  thb  case  was 
not  issued  by  the  Justices  who  administered  the  oath^  or  either  of 
them,  therefore  they  had  no  jurisdictiofi.  One  set  of  Justices  are 
not  empowered  by  the  statute  to  convene  the  creditors  before  an- 
other set  of  Justices. 

Bucky  for  the  defendants,  contended  that  the  statute,  as  it  pro- 
vides for  the  relief  c^  poor  debtors,  is  remedial,  and  cmghf  to  be  con  - 
strued  fiben^y.  EKas  Weld  had  a  right  to  issue  ai  citation ;  eB- 
jah  Robinson  and  John  Weld  are  such  Justices  as  have  a  right  fo 
hear,  examine,  and  administer  the  oath.  There  cannot  llverefore 
be  a  want  of  jurisdktion,  as  xatgeA  by  iSm  platntiirs  coonsel. 

It  is  likewise  a  case  against  bail,  who  ought  to  be  Atvoured.-— ft 
would  be  bard  that  either  bail  or  principal  should  be  accountable 
for  the  doings  of  the  Jostices^thetr  proceedings,  if  irregular,  onght 
to  be  reversed ;  but  until  reversed,  ought  to  be  deemed  valid — otb>» 
erwfse,  sherifl^  and  gaders,  who  are  no* judges  in  this  matter,  nmj- 
also  be  exposed.  It  was  also  insisted  that  ^suck  Justices^'  m  Aie 
statute  does  not  mean  the  same  Justices  who  issoed  the  citation,  btit 
simihr  Justices; — had  it  intended  the  same  Justices,  the  word 
^aforesaid'' had  b<%n  used. 

The  plahitiflPs  counsel  in  reptjr .    This  is  not  a  remedial  mMxAe^ 
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if  k  giv«8  a  (N-ii^lege  to  the  debler,  at  the  same  tine  k  takes  away    ^^'^"^ 
the  comoioii  law  right  of  the  cfeditor.    It  is  a  rule  that  idl  suinma-  ^^^^^n!^* 
ly  jurisdictkAs  HNut  confine  themselTes  strictly  to  their  powen.  >^^v^^ 
Neither  writ  of  error  nor  certiorari  will  lie ;  if  advaotsge  cannot  be      ^^e 
taken  of  the  irregularity  in  this  way,  the  creditor  has  no  redress,  be  Ely  tt  al. 
the  proceedings  ever  so  illegal  and  anjust. 

CnrPMAN,  Ch.  J.  The  statute  in  questkNi  gives  a  privilege 
to  the  debtor,  in  derrogatkxi  of  the  common  law  right  of  the  credi- 
tor ;  the  right  of  holding  the  debtor  tn  custody  until  lie  obtain  legal 
satisfactioB.  This  privil^e  is  given  to  the  debtor,  not  for  his  own 
sake,  but  for  the  sake  of  the  pubhek,  who  are  kiterested  in  his  la* 
hour,  and  in  fiivour  of  humanity.  The  debtor  does  not  demand  a 
remedy  against  the  cre^or  for  an  inyary  he  has  sustained,  the 
statute  is  not,  therefore,  technically  speaking,  remechal;  but  the 
case  does  not  turn  en  this  point.  The  question  is,  whether  there 
has  been  any  fetal  irregularity  in  ^  prooeedmgs  of  the  Justices, 
and  v4iether  the  plaintiff  can  take  advantage  of  h  in  this  action. 

The  jurisdiction  of  the  Justices,  in  the  case  under  consideration, 
is  in  derogation  of  the  jurisdiction  of  the  common  law  Courts— the 
proceedings  are  8ummary,not  warranted  by  the  course  of  coacimon 
law  proceedings,  but  warranted  solely  by  the  statute.  Blackstone 
observes,  after  Sk  Edward  Coke,  that  ^  Particular  juriscKctions 
derogating  firora  the  general  jurisdiction  of  tiie  Courts  of  common 
law  are  ever  taken  strictiy,  and  cannot  be  extended  farther  than  tiie 
express  letter  of  tiieir  privileges  will  warrant''  This  observation 
is  applicable  to  the  mode  of  proceeding  in  the  case  under  consider- 
ation, as  wen  as  to  the  jurisdiction  of  the  Justices.  The  mode  is 
pointed  out  and  regulated,  not  by  the  common  law,  butsdelyby  ' 
the  statute ;  and  must  be  strictiy  pursued.  A  different  mode  can* 
net  be  adopted,  under  pretence  of  its  being  more  convenient  for  the 
debtor,  or  for  the  Justices.  This  would  be  to  assume  an  arbitrary 
power  not  warranted  by  law.  In  diis  case  there  has  been  clearly 
a  deviation  iVom  the  mode  prescribed.  The  words  of  the  statute 
so  fhr  as  relates  to  the  present  question,  are,  <^  on  application  to  two 
Justices- of  the  Peace,  one  of  whom  shaH  be  a  judge,''  &c. — They, 
or  eitilier  of  them  shall  issue  a  citation  to  the  creditor  or  creditors  at 
whose  suit  the  prisoner  is  confined,  notifying  him  or  them  to  appear 
before  SMcA  Justices,  &c.  The  word  'such'  is  here  a aelative,  re- 
feifing  to  the  fustices  to  whom  application  has  been  made,  and  who 
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Oroide,  have  isfued  the  citatioo^  and  has  precisely  the  meaning  of  this  ext, 
I7B9  ^^  pression :— ^^  th^  same  Justices  to  whom  application  shall  have  been, 
made  as  aforesaid.''  .  In  the  same  sense  the  word  occurs  not  lei^; 
than  ten  times  in  this  paragraph.  To  give  it  the  construction  con-, 
tended  for  by  the  defendanf  s  counsel,  would  run  the  statute  into  ab-\ 
surdity  and  nonsense :-— thus,  <<  On  application  to  two  Justices,  &c. 
they,  or  either  of  them,  shall  issue  a  citation  to  the  creditor  or  cred- 
itors, &c.  to  appear  before  some  such-like  Justices,  &c.  which  cita* 
tion  shall  be  served  on  some  such-  like  creditor  or  creditors,  at  least 
twenty  days  before  the  time  of  appearance  in  some  such-like  cita- 
tion, &c.''  It  is  clear  from  the  statute  that  Elias  Weld  had  no 
power  to  issue  a  citation  to  the  creditor  to  appear  before  any  Justi* 
ces,  of  whom  he  was  not  to  be  one.  This  jurisdiction  is  not  inci- 
dent to  the  office  of  Justice,  but  is  given  by  the  statute  to  those,  to 
whom  application  is  made.  It  might  have  been  given  to  any  other 
class  of  men,  as  for  instance,  to  any  tWb  freeholders,  to  whom  ^pli- 
cation shall  be  made.  Had  that  been  the  case,  no  one  would  have, 
thought,  that  one  freeholder  might  have  cited  the  creditor  to  appear 
before  other  freeholders.  The  consequence  is  that  the  proceedings 
of  Elijah  Robinson  anQ  John  Weld  are  wholly  irregular.  The  on- 
ly remaining  point  is  whether  the  plaintiff  can  take  advantage  of 
such  irregularity  in  this  action.  ^^  There  is  great  difference  be^ 
tween  erroneous  process,  and  irregular  (that  b  void)  process ;  the 
first  stands  valid  and  good,  until  it  be  reversed ;  the  latter  is  an  ab- 
solute nullity  from  the  beginning.— The  party  may  jdstify  under, 
the  first,  until  it  be  reversed ;  but  he  cannot  justify  under  the  last| 
because  it  was  his  own  fault  that  it  was  irregular  and  void  at  first.'' 
3  Wils,  341.  Parsons  vs.  Lloyd.    2  Black.  Rep.  845- 

The  citation  was  irregular* — The  whole  proceedings  are,  there-. 
X  ibre,  void  from  the  beginning,  and  do  not  stand  in  the  plaintiff's  way* 
Beside  there  is  no  mode  of  reversal  in  this  case. 

The  bondsman  is  entitled  to  no  particular  favor ;  he  has  engaged 
against  the  default  of  the  principal ;  to  admit  any  excuse  for  him 
which  would  not  equally  avail  the  principal,  would  be  to  deprive 
the  sheriff  or  the  creditor  of  their  indemnity.  As  to  the  principal, 
every  man  who  procures  a  process  (or  indeed  any  proceeding  at 
law)  in  his  favor,  must  see  that  it  be  regular  at  his  peril. 

Smith  and  Knioht^  Js.  were  of  the  same  opinion. 

Judgment  for  ibe  plaintitf . 
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Oroitfi, 
Oliver  vs.  Chambeblin,  Sheriff.  DK<*iDb^ 


1789. 


ib  an  tetiott  Ibr  «d  eicmpe  00  mtme  proceft,  the  plaimiff  it  eolitied  to  the  MKKiot 
of  hb  debt»  if  it  appoar  that  his  debtor  hat  abaoooded  aod  it  ioaoWeot ;  but 
bdore  the  Court  will  render  judgmeot  on  the  Terdict,  plaintiff  must  enter  into 
a  role,  that  deffnidaot  may  make  use  of  hit  name  in  recovering  the  debt  to  hia 
own  UK ;  defendant  iudemoifying  plaintiff  from  cott. 

ESCAPE  on  mesne  process  fi>r  luffering  one  Grile,  arrested  at  the 
ant  of  Oliver,  to  go  at  large. 

Plea— lile  General  Ismte. 

It  appearing  that  Gile  had  absconded  and  was  insolventi  the 
Jury  found  for  the  plaintiff  his  whole  debt  in  damages. 

But  before  the  Court  rendered  judgment  on  the  verdict,  they  di* 
lected  the  plaintiff  to  enter  into  a  rule,  that  the  defendant  should 
have  the  benefit  of  the  judgment,  which  had  been  obtained  against 
Gile,  the  defendant  indemnifying  the  plaintiff  from  cost,  which  was 
done  accordingly ,  and  judgment  was  rendered  for  the  plaintiff  for 
die  whole  of  his  debt.  2  Ld.  Ray.  141 1.  PoweiU  vs.  Hord.  1  Stra. 
«0, 


John  Dos  ex  denu  Chafin  vs.  Scott. 

If  a  plaintiff  in  ejectment  fail  of  ahewing  a  title  to  the  whole  of  the  land  deaeribed 
in  hit  declaration,  be  may  ttill  recover  a  part  in  teyeraltyor  an  andinded 
part  according  to  hit  title. 

THIS  was  an  action  of  ejeiStment  for  lands  in  Weathersfield. 

It  was  objected,  that  the  plaintiff  had  proved  a  tide  to  no  more  ^*"<'«^« 
ftan  three  fourths  of  the  lands  in  question ;  that  as  he  had  demand-  nast;  ' 
ed  the  whole,  h^  had  failed  in  hk  proof. 

CmPMAN,  Ch.  J.  In  ejectments,  the  plaintiff  shall  recover  ao- 
Qording  to  his  right :  if  the  whole  be  demanded,  the  Jury  ooay  find 
ibramoiety,  andit  is  good.     1  Bur.  d2& 

SiQTfl  and  Knight,  Js.  concurred. 
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Ortmee^ 
December,    f)^  MoRRISON  aad   P.  FeBBMAN  V8.  W.  ShATTUCK,  J.  BoND,  R. 
1789 

Rice  and  A.  Sawteb. 
In  Chancery. 

It  A.  convey  laod  to  B ,  and  R  opglecliog  to  record  bis  deed,  convey  the  land  to 
C,  and  D.  having  a  knowledge  of  saitl  conveyance,  fraadulently  procure  from 
B.  hb  unrecorded  deed— deliver  it  back  to  A.  and  take  a  deed  to  binself  from 
A.  and  convey  the  laod  to  B  ,  B  liaving  no  knowledge  of  tin  aforewid  con- 
veyances E.  as  a  bona  fide  purchaser  will  hold  the  land  againtl  C. 

Aiid  ire  convey  the  land  to  F.,  be  having  full  knowledge  of  all  the  above  bets, 
F.  is  not  entitled  to  a  remedy  either  at  law  or  in  equity  against  D. 

THIS  was  a  bill  in  equity,  setting  forth  that  in  the  year  of  our 
Lord  1752,  W.  WiUiaBBs  by  virtue  of  a  deed  duly  executed  by 
Coatcs  the  originlil  proprietor,  was  seized  in  fee  of  Right  No,  1,  in 
Halifax,  in  the  State  of  Vermont.  That  in  the  same  y^ur,  the  sud 
W.  Williams,  by  deed  under  his  hand  and  seal  duly  executed,  con- 
veyed Right  No.  1  aforesaid,  to  H.  Morrison,  now  deceased.  That 
from  the  time  of  the  said  W.  Williams'  said  purchase,  until  the  year 
1783  he  was  possessed  of  a  good  deed  from  the  said  Coates  to  him- 
self of  the  same  Right.  That  on  the  15th  day  of  May,  1754,  the 
said  H.  Morrison,  by  deed  under  hand  and  seal,  duly  executed,  con- 
veyed the  said  Right  to  J.  Morrison,  who  on  the  29th  day  of  Feb-* 
ruary,  1788,  by  deed,  &c.  conveyed  the  said  Right  to  the  Orators, 
except  one  hundred  acres  on  the  west  side  of  said  Right.  It  was 
further  charge^  in  the*  bill,  that  the  deed  from  the  said  Coates,  not 
being  recorded,  W.  Shattuck,  in  April,  1783,  by  misrepresentation, 
obtained  it  from  the  said  W.  Williams — that  the  said  Shattuck 
knowmg  that  the  said  H.  Morrison  had  a  deed  from  the  said  W* 
Williams,  and  the  said  J.  Morrison  from  the  said  H.  Morrison  of 
the  said  R!ght  No.  1,  with  an  intent  of  defrauding  the  said  J.  Mor- 
rison, for  a  trifling  consideration,  on  the  26th  day  of  June,  17«S, 
obtained  a  deed  from  the  said  Coates  to  himself,  and  gave  up  to  the 
said  Coates  the  deed  given  to  the  said  W.  Williams,  as  aforesaid ; 
the  said  Coates  then  being  incapable  of  transacting  business.  The 
bill  further  charges  that  the  said  Shattuck  afterwards  sold  the  said 
Right  No.  1  to  Jonas  Bond,  who  in  September,  1786,  sold  two 
hundred  acres,  part  of  said  Right,  to  ReCiben  Rice  and  William 
Rice,  and  on  the  first  day  of  March,  1787,  the  said  Jonas  Bond  sold 
fifty  acres,  part,  &c.  to  James  Knapp,  and  in  December,  1787,  sold 
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tke  remainder  to  Abner  Sawyer.— ^-That  the  said  James  Knapp     Om^e, 
elaims  no  part  of  the  Right  conveyed  to  the  Orators,— That  t!w  v^^*v-w 
said  Reuben  Rice,  William  Rice,  and  Abner  Sawyer  had  brought  an    MoiTi«m 
action  of  ejectment  for  the  said  Right,  against  the  Orators,  which  is  gbttt!^ 
now  pending,  and  that  they  are  without  remedy,  save  in  this  Court, 
&c. 

They  therefore  pray  an  injunction  to  stay  proceedings  at  law, 
that  the  said  deed  from  Coates  to  Shattuck  may  be  set  aside,  and 
the  said  Reuben  Rice,  William  Rice  and  Abner  Sawyer  may  be  de- 
creed to  release  to  the  orators  or  grant  such  otfier  relief,  &c.  To 
which  bill  the  defendants,  W.  Rice,  R.  Rrice  and  A.  Sawyer  de- 
murred: Shattuck,  the  other  defendant,  also  demurred  severally. 
The  defendants,  W.  Rice,  R.  Rice  and  A.  Sawyer  were  first  heard 
on  the  demurrer.  For  these  defendants  it  was  insisted,  that  by  the 
pkuptife^  own  shewing,  the  defendants  have  not  been  guilty  of  any 
fraud ;  they  have  purchased  the  title,  bona  fidit^  without  notice  of 
any  equity  in  another.  At  the  time  of  their  purchase,  there  was  no 
pretence  of  right  in  the  plaintiffs,  who  have  since  purchased  and 
revived  a  dormant  claim.  Th^  persons  under  whom  the  plaints' 
daim  were  negligent  in  not  recording  the  title  deeds.  Whatever 
equity  H.  Morrison  might  have  had  against  Shattuck,  yet  ndther  H. 
Morrison  nor  the  present  plaintiffs  could  have  any  against  these  de- 
fendants. 

F^r  the  plaintiffs  it  was  contended  that  the  Court  will  assist  in 
aiding  defective  conveyances,  and  even  supply  a  deed  that  has  been 
destroyed.  It  is  immaterial  what  parties  are  concerned,  the  sale  of 
the  land  by  Shattuck  can  make  no  difference. '  It  might  have  pass- 
ed through  several  hands,  before  Shattuck's  fraud  was  known.  The 
vendee  cannot  be  in  a  better  situation  than  the  vendor.  The  title 
of  Shattuck  being  void  by  reason  of  the  fraud,  the  subsequent  or 
derivative  titles  must  likewise  be  void. 

Fer  Curiam,  The  bill  charges  that  these  defendants  purchased 
of  Shattuck;  they  are  not  charged  inth  fraud  personally,  or  even 
with  notice  of  the  title,  under  which  the  plaintiffs  claim ;  they  are 
therefore  to  be  taken  to  be  bonafde  purchasers  without  notice.  It 
has  be^n  long  settled,  that  if  A.  sells  to  6.,  who  forgets  or  neglecu 
to  register  his  deed,  anfi  C.  knowing  the  same,  purchases  the  same 
land  from  A.  and  first  registers  his  deed,  ^ffd  sells  to  D.,  who  pur- 
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chases  htmmjide  for  a  valuable  consideration,  without  notice  of  B's 
right ;  D.  shall  not  be  afiected  by  C's  notice,  bat  he  shall  bc^d 
against  B.  1  Bar.  474.  Worsley  et  al.  Assignees  of  Slader  vs. 
DeMattos&Slader. 

The  bill  as  to  the  defendants,  W.  Rice  and  R.  Rice,  and  A.  Saw* 
yer,  must  be  dismissed,  with  costs  agsunst  the  plaintiffs. 

For  the  defendant,  Shattuck,  it  was  conten(|[ed,that  the  plaintiflb, 
at  the  time  of  the  fraud  alleged,  owned  nothing ;  they  are  to  be  cono- 
ndered  as  purchasers  of  a  mere  equity,  which  will  not  entitle  them 
to  maintain  this  action,  that  neither  were  in  fact  in  possession. 

For  the  plaintiffs  it  was  said,  that  any  subsequent  purchaser  had 
a  right  to  disencumber. 

Per  Cnriam,  The  plaintiffs  do  not  stanS  in  the  place  of  heirs 
or  representatives  of  H.  Morrison.  H.  Morrison  had  been  defraud- 
ed ei  his  tiUe  to  the  land  in  question ;  after  which,  and  with  ]notice> 
(since  it  is  not  denied,  and  they  are  supposed  to  make  the  best  of 
their  own  case)  the  plaintiffs  have  purchased. 

The  bjury  was  not  done  to  them ; — diey  have  no  right  in  their 
own  names,  to  a  remedy  in  this  suit.  The  bill  as  to  the  defendant, 
Shattuck,  must  be  dismissed,  but  without  costs. 

Knigkt,  J.  did  not  sit  in  this  case,  having  been  of  counsel  for  the 
defendants. 


SiLBrcTMXN  of  Bbmninoton  v8.  McGbnhi;;^ 

A  partj  to  a  toit  caonot  be  admitled  as  a  witnets. 

Moniet  eipended  by  the  oreneen  of  the  poor  Tor  the  lapport  of  a  pauper,  caunot 
be  recovered  of  sodi  paopeis  without  a  ipecial  contract  for  repaymeot. 

Indekitatui  oMmtmpsUy  for  money  paid,  laid  out,  and  expended. 
Plea — Non  anumpnt. 

It  appeared  in  evidence,  that  in  the  year  — -  the  defendant 
^J^JI^     was  resident  at  Bennington, but  had  gained  no  legal  settiement  there- 
in.   The  defendant,  his  wife,  and  two  or  ^ree  children  were  taken 
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aiek  and  in  distressed  circumstances,  being  poor  and  unable  to  pro-  5€iwjjsi« 
▼ide  for  themselves.    The  Selectmen  of  Bennington  provided  for  y^^^^y^ 
them  as  paupers,  and  advanced,  for  their  relief  the  sum  demanded  selectaeo 
in  the  decoration.     The  wife,  and  one  or  more  of  the  children  di-  BewSigtoo 
ed.     The  defendant,  on  his  recovery,  removed  out  of  the  State,  and  _.  •*• 
returning  afterwards  on  business,  the  present  action  was  brought. 

A  motion  was  made  that  one  of  the  plaintiffs,  a  Selectman,  might 
be  swom^  to  prove  a  special  agreement  of  the  defendant  to  repay. 

By  the  Court,    He  cannot  be  admitted. 

Chipman,  Ch  J.,  in  his  charge  to  the  Jury  observed — ^This  is  an 
action  wholly  unsupported  by  precedent,  and  the  question  is,  Are 
there  any  principles  of  law  or  reason  on  which  it  can  be  supported  ? 
The  action  is  brought  by  the  town  against  a  pauper,  to  recover  back 
money,  which  the  town  had  expended  for  his  relief.  There  Lb  in 
this  case  no  special'  agreement  to  repay.  It  rests  on  the  general 
implication  of  law  in  such  cases.  As  the  money  was  advanced^ 
if  the  law  implies,  generally  an  obligation  on  the  part  of  the  pauper 
to  repay  such  monies,  as  the  town  may  have  advanced  for  his  rt. 
lief,  then  the  plaintiffs  ought  to  recover..  This  maybe  gathered 
from  the  intention  of  the  law,  m  the  provision  made  for  the  relief  of 
the  poor.  The  provision  made,  by  law,  for  the  relief  of  the  poo; 
%  in  my  opinion,  a  charitable  provision.  To  consider  it  in  any 
other  light,  detracts  much  from  the  benevolence  of  the  law,  and 
casts  a  reflection  on  the  humanity  of  the  richer  part  of  community. 
Poverty  and  distress  give  a  man,  bylaw,  a  claim  on  the  humanity 
ef  society  for  relief  5  but  what  relief,  if  the  town  have  a  right  imme- 
diately to  demand  a  repayment,  and  to  imprison  the  pauper  for  life, 
in  case  of  inability  to  pay  ?  This,  uistead  of  a  relief,  would  be  add- 
ing poignancy,  as  well  as  perpetuity  to  distress.  If  this  be  so,  cer- 
tainly the  law  raises  no  promise. 

Verdict  for  def^danU 
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Windham^ 

-^"JSf^  Lyon  vs.  Ide. 


1700. 


A  penoQ  actiof  dqder  authority  mait  strictly  pursue  hi«  autliority. 

If  the  cooditioo  of  a  bood,  given  ooder  the  statatf*,  for  a'tmisMon  to  the  1ibertfe« 
of  the  pritOD,  contain  any  thing  more  than  it  prorided  by  the  itatate,  or  a»* 
teriallj  vary  from  the  coodition  preset ihed,  it  is  void. 

THE  plaintiff  declared  as  assignee  of  the  Sheriff  of  Windham^ 
on  a  bond  given  to  the  Sheriff  by  the  defendant  in  the  penalty  of 
;^200,  that  if  one  Joseph  Bullen,  then  a  prisoner  confined  for  the 
plaintiff's  debt,  should  behave  as  a  good  orderly  prisoner  ought  to 
behave,  and  should  pay  to  the  gaoler  one  shilling  and  six  pence  per 
day  for  his  victuallings  and  pay  the  gaoler's  fees,  and  not  depart 
said  prison  without  the  leave  and  liberty  of  the  Sheriff,  then,  &c. 

Bradley^  for  the  defendant,  pleaded  three  several  pleas  in  bar. 

To  the  first  and  third  pleas  there  was  a  traverse  and  issue ;  to 
the  second,  which  in  substance  was,  that  the  bond  was  taken  for 
admitting  the  said  BuUen  to  the  liberties  of  the  prison — that  it  was 
taken  by  the  Sheriff  in  bis  own  wrong  colore  officii^  for  other  things 
th4n  the  law  allows,  viz.  for  the  prisoner's  good  behaviour — (6t  his 
diet,  and  to  secure  the  gaoler's  fees,  and  that  he  should  not  depart 
without  leave  of  the  Sheriff,  Sec*  There  was  a  demurrer  and  jom- 
der. 

Bradley y  for  defendant. 

Knight y  for  plaintiff. 

Chipmak,  Ch.  J.  delivered  the  opinion  of  the  Court.  This  is  an 
action  •n  a  bond  taken  by  a  Sheriff  in  the  execution  of  his  office,  for 
admitting  a  prisoner,  confined  in  gaol  for  debt,  to  the  liberties  of  the 
gaol  yard,  under  the  statute  regulating  gaols  and  gaolers,  and  by  the 
Sheriff  assigned  to  the  plaintiff,  the  original  creditor. 

As  the  bond  and  ccmdition  are  inserted  at  large  in  the  declara- 
tion, and  as  the  final  recovery,  in  this  action,  ^ill  depend  on  the  le- 
gality of  the  bond,  it  will  be  unnecessary  to  consider  the  defendant's 
plea :  For  on  this  demurrer,  if  the  declaration  be  not  good,  or  in 
other  words,  if  the  bond  be  illegal,  the  plaintiff  cannot  recover  in 
this  action  5  and  nothing  is  disclosed  in  the  defijndaQt's  plea,  that  is 
not  apparent  on  the  face  of  the  declaration. 
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A  person  acting  in  his  private  capacity^  may  annex  what  condi-  mndham, 
tion  he  pleases  to  his  agreement,  so  that  it  is  not  mahtm  in  se^  or  pro-  TrSo. 
hibited  by  some  positive  law.  But  a  person  acting  under  authority, 
must  puraie  that  auihority,  strictly ;  nor  can  he  act  by  virtue  of  his 
authority,  and  in  lus  private  capacity  in  the  sane  instrument.  I 
however,  at  present,  extend  this  no  farther,  than  to  ministerial  offi- 
cers of  the  law.  Any  person  imprisoned  for  debt,  may  be  admits 
ted  to  the  liberties  of  the  gaol-yard,  on  procuring  sufficient  bonds, 
to  indemnify  htm  against  an  escape,  which  might,  in  such  case  be 
made.  For  a  prisoner,  admitted  to  the  liberties,  can  escape  when 
he  pleases.  The  law  cannot  mean  in  this  case,  to  indemnify  the 
Sheriff,  or  the  gaoler,  who  is  hb  deputy,  for  any  thing  fumbhed  the 
prisoner  on  a  private  agreement.  Neither  the  Sheriff  nor  the 
gaoler  are  obliged  to  furnish  prisoners  with  diet,  nor  b  the  prisoner 
obliged  to  receive  hb  diet  from  them  or  either  of  them.  So  far 
from  this,  that  the  statute  before  menti6ned  expressly  declares,  that 
all  prisoners  thall  be  allowed  to  provide,  and  send  for  their  necessa- 
ry food,  as  they  please. 

No  officer  can  be  allowed  to  take  a  bond,  other  than  such  as  is 
expressly  allowed  by  law.  Suc^  a  practice,  were  it  to  obtain,  would 
open  a  wide  door  to  extortion,  and  the  most  grievous  oppression ; 
and  an  officer  b  clearly  punbhable,  who  shall,  under  colour  of  hb 
office,  and  for  doing  that  which  the  law  obliges  him  to  do,  as  to  take 
bail,  &c.  take  money  from  a  prisoner  other  than  legal  fees,  or  any 
service,  either  for  his  own  benefit,  qr  that  of  a  third  person ;  and 
any  agreement,  extorted  for  such  purposes,  must  be  illegal  and 
void. 

The  bond  under  consideration  is  of  the  same  nature,  and  b  gross- 
ly oppressive.  There  b  not  one  word  about  indemnifying  the 
Sheriff,  the  only  thing  required  by  the  statute.  Instead  of  that,  he 
b  first  bound  to  hb  good  behaviour ;  and  thongh  he  ought  to  behave 
well,  the  Sheriff  had  no  right  to  demand  it  of  him  under  a  penalty. 
2.  He  b  bound  to  pay  the  gaoler  one  shilling  and  six  pence  per  day 
for  hb  victualling — a  most  extravagant  pri<!e  in  this  country.  This 
b  directly  in  face  of  the  statute,  as  it  b  a  mean  of  obliging  the  prb- 
oner  to  take  his  food  of  the  gaoler  only.  3.  He  b  obliged  to  pay 
the  gaoler's  fees.  The  gaoler,  who  took  this  bond  in  the  SherifiPi 
name,  had  a  right,  if  fees  were  due,  tb  take  security  for  their  pay- 
ment;  but  if  he  agreed  to  wait,  and  take  them  at  a  future  day,  it 
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WimdhttM^  was  a  private  concern^  which  ought  not  to  have  been  put  into  AiS 
^^^*  bond,  taken  officially.  He  might  as  well  have  taken  securiQr  for 
any  other  debt,  in  the  same  way.  4.  He  is  bound  not  to  depart 
Without  leave  of  the  Sheriff.  The  Sheriff  b  authorised  to  detain 
the  prisoner,  until  he  pay  and  satisfy  the  debt  for  which  he  stands 
committed,  and  lawful  fees.  When  he  has  done  that,  though  ia 
close  confinement  he  may  demand  his  liberty,  and  if  not  presently 
set  at  large,  an  action  lies  against  the  Sheriff;  and  yet,  in  sach  case, 
if  this  bond  be  good,*should  he  depart  without  leave  of  the  Sheriff, 
he  forfeits  ^^200. 

The  bend  is,  therefore,  totally  bad,  as  being  against  law,  the  com- 
mon principles  of  right;  and  in  every  view  highly  oppressive. 
There  must  therefore  be 

Judgment  for  the  defendant. 


Windm^ 


IvEEsexdem.    Ivbrs  vs.  Chanolsb. 

If  A.  convej  land  to  B.,  and  afterwards  eoorej  the  lame  land  to  C  ,  B  being  prei- 
ent  witneMiog  the  deed  and  receiving  a  part  of  thecootideratioo,  C  will  hall 
the  land  against  B. 

THIS  was  an  ejectment  for  lands  in  Chester.  On  trial,  Ivers, 
Septembe^,  the  lessor,  derived  a  tide  by  deed,  from  T.  Chandler,  sen.  dated 
1790.  March  IS,  i767>  T.  Chandler,  jun.  produced  a  deed  of  the  same 
land,  from  T.  Chandler,  sen.  dated  July  SOth,  1766«  There  was 
endorsed  a  proof,  by  one  of  the  witnesses,  before  a  Judge  Lord,  who 
had  long  been  in  a  state  of  insanity  and  now  is  dead.  It  was  strong- 
ly insisted  that  the  deed  was  a  forgery,  and  there  were  many  suspi- 
cious circumstances. 

It  further  appeared  in  evidence,  that  the  defendant  was  present 
at  the  timeof  Ivers'  purchase — that  he  was  a  witness  to  his  deed, 
and  received  part  of  the  pay  to  his  own  use. 

The  Conrt  directed  the  Jury,  that  if  they  found  the  defendant's 
deed  was  originally  made  bona  Jidcj  yet  if  they  fouvd  that  he  was 
knowing  to  Ivers^  purchase — a  witness  to  his  deed — received  part 
of  the  purchase  money,  and  fraudulently  concealed  his  own  claim, 
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they  ought  not  to  allow  so  gross  a  fraud  to  prevail  against  a  bona  Wmdsf^ 
Jide  purchaser.  It  ought  by  a  retrospect,  to  be  considered  as  ori-  ^  V790.  ^^ 
ginaily  fraudulentj  and  designed  for  an  impoUtion.  >^^-v-^ 

[▼eri 
Verdict  for  tbe  plaintiff.  «< 


MoBiiis  ex  dem.    Ludlow  vs.  Gill. 

Fraud  fully  proved  iivAlidatdf  every  tr«Dtactioo,  as  well  at  law,  ai  ia  equity.  If 
A.  coovey  land  to  B„  who  neglects  to  record  his  deed,  and  A.  convey,  the  same 
land  to  C,  who  procures  his  deed  to  be  first  recorded,  yet  if  C.  at  tbe  tioe  be 
received  his  deed  from  A.  had  knowledge  of  the  prior  conveyance  to  B ,  his 
deed  is  fraudulent  and  void,  and  B.  will  hold  the  land. 

EJECTMENT  for  lands  in  Weathersfield,  originally  granted  to    Wttubor, 
H.  WentwoFth.    Wentworth  conveyed  to  G.  Alexander  9th  AprU,  ^^/-JS^'' 
1767— Alexander  to  Ludlow,  6th  June,  1767.    Wentworth^s  deed 
to  Alexander,  proved  and  recorded,  May  12,  1787)  and  also  the 
deed  to  Ludlow  as  appeared  in  evidence  on  the  part  of  the  plaintiff. 

On  the  part  of  the  defendant,  a  deed  was  produced  from  Went- 
worth to  Bean,  dated  28th  Dec.  1780,  acknowledged  and  recorded 
soon  after.  2.  A  deed  from  Bean  to  Gill  and  others,  dated  Dec. 
28, 1781,  acknowledged  and  recorded. 

It  was  proved  on  the  part  of  the  plaintiff,  that  Bean  and  the  pur- 
chasers under  him,  had  some  time  before  Bean's  purchase  from 
Wentworth,  full  and  repeated  notice  of  Ludlow's  title  from  Went- 
ifrorth  through  Alexander.  It  was  insisted,  that  by  the  statute  of 
thb  State,  the  legal  title  was  in  the  vendees  of  Bean,  as  his  deed  was 
first  recorded. 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  gave  it  as  his  opin- 
i<m,  that  although  Bean  had  taken  advantage  of  the  legal  form  re- 
quired by  the  statute,  in  first  recording  his  deed,  yet,  as  both  Bean 
^atnd  his  vendees  had  notice  of  Ludlow's  title,  which  was  an  equita- 
bfe  one,  the  whole  is  firaudulent,  as  against  Ludlow.  That  it  would 
be  mischievous  to  allow  such  fraudulent  acts  to  prevail  in  a  Court  of 
law,  only  to  turn  the  parties  over  to  a  Court  of  equity,  where  they 
wfciid  be  immediately  set  aside. 

Fraud,  if  fuUy  proved,  invalidates  every  transaction,  as  well  al 
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Jfindur,  law  as  in  equity ;  nor  can  a  man  validate  a  fraudulent  act  by  bring- 
^VtSo*^'  ing  it  under  the  letter  of  a  statute^  any  more  than  under  the  letter  of 
v^TN/'^  a  rule  of  the  common  law.    Had  there  been  a  bona  fide,  sale^   ia 

Ladlow     ti^is  ^^33^^  ^  ^ird  persons,  without  notice,  it  might  have  had  another 


vi. 

Gill.       consideration. 


Verdict  for  the  plaintiff. 


CONANT  V9.   filCKNELL. 

Money  collected  by  no  officer  oo  ao  execution,  cannot  be  attached  while  in  hii 
hands,  aa  tb^pr(yper(y  of  the  creditor  in  the  execution. 

WvndMfy  jUsumptUf  for  money  had  and  received  to  the  use  of  the  plain- 
1790.    *   tiff. 

Plea — Non  as^umpnt^ 

It  appeared  in  evidence  that  the  plaintiff,  a  Sheriff's  deputy,  had 
an  execution  against  Bicknell,  in  (avour  of  one  Woolston,  a  person 
residing  abroad.  The  defendant  counted  out  the  money  to  satisfy 
the  execution  on  the  table,  being  ^3, 18«.  8<f.,  and  shoved  it  across 
the  table  to  Conant,  who  thereupon  endorsed  the  execution  satisfi- 
ed. Upon  which  Bicknell  immediately  laid  hands  on  the  money, 
and  turned  it  out  as  the  property  of  Woolston,  en  an  attachment  in 
h*is  favour  against  Woolston,  and  it  was  by  another  officer,  who  was 
ready  for  the  purpose,  attached  as  the  prop«ty  of  Woolston. 

It  was  held  by  th*^  Court,  that  money,  collected  by  an  officer  on 
an  execution,  cannot  be  attached  out  of  his  hands.  On  the  receipt, 
the  officer  becomes  a  debtor  to  the  plaintiff,  not  for  the  identical 
pieces  of  money,  but  for  the  sum. 

;  Verdict  for  the  plaintiff. 
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CAtttenden, 
FiEESON  V8.  HovBY  and  Hibba&d.  ^,"f}*'» 

If  ao  CKecotioo  be  levied  on  pertooal  properly,  and  by  the  officer  making  the 
levy  delivered  to  a  third  peraoo,  for  gafe  keeping,  oo  a  receipt  cooUiaing  an 
eDgagemeot  to  re  deliver  the  property  to  the  officer,  the  officer  does  not  there- 
by  part  with  his  lien  oo  the  property,  but  may  Uke  it  into  bis  posaesMon  at 
any  time.  And  if  the  property  thas  receipted  be  eloigned  by  the  debtor  or 
retamed  into  bit  poeies4on,  and  on  demand  made  by  the  officer  having  Uw 
eiecutioB,  be  refuse  to  turn  out  property,  to  aatiify  the  exncution,  the  officer 
may  lajr folly  commit  the  body  of  the  debtor  to  prison  oo  such  execution. 

THIS  was  an  action  on  a  SheriflPs  bond  for  liberty  of  the  prispn, 
and  assigned  to  the  plaintiff,  the  creditor. 

Flea— Dorew  of  imprisonment  and  traverse. 

The  substance  of  the  evidence  was,  that  the  plaintiff  had  recov- 
ered a  judgment  against  Hovey,  for  ^^17— took  out  execution  and 
delivered  it  to  Grant,  Constable  of  Charlotte,  who  took  Hovey's  cat- 
tle, posted  and  delivered  them  on  receipt  to  Strong,  who  left  them  in 
Hovey^s  custody.  The  cattle  were  not  brought  to  the  post,  but  were 
eloigned  by  Hovey.  The  plaintiff  had  the  execution  returned  with- 
out being  satbfied,  and  took  an  alias  which  he  delivered  to  Rich, 
then  Constable  of  Charlotte.  Rich  made  a  demand  of  Hovey  who 
refused  to  turn  out  any  property ;  whereupon  Rich  took  Hovey^s 
body,  and  committed  him  to  gaol  in  Rutland,  according  to  the  pre- 
cept of  the  writ,  on  which  this  bond  was  given,  &c. 

It  was  insisted  by  the  defendant's  counsel,  that  this  imprison- 
ment was  illegal ;  that  property  having  been  once  taken  in  execu- 
tion, that  execution  was  as  to  Hovey  discharged. 

Chipman,  Ch.  J.,  gave  the  following  in  charge  to  the  Jury : 
The  property  was  not  in  fact,  taken  out  of  Hovey's  custody,  but 
was  left  in  hb  hands,  (ahhough  receipted  by  a  third  person)  and 
was  by  him  eloigned.     Had  the  property  in  fact  remained  in  the 
hands  of  the  officer,  it  might  have  had  a  different  consideration. 
Had  Aat  proved  insufficient,  a  second  levy  might  have  been  made, 
cither  with  the  same  execution,  or  an  aliaiC     I  do  not  apprehend,  if 
an  officer  take  property  on  an  execofion,  which  proves  insufficient, 
or  the  property  of  another,  he  is  precluded  from  levying  on  the  body ; 
or,  by  direction  of  the  creditor,  on  land  for  the  remainder. 
Oi\  a  ca.  sa.  in  case  an  escape  or  rescue  be  returned,  a  new  capi- 
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1791 


Pienoa 

vs. 
Hovey. 


Ckitundtn^  as  may  be  taken  out;  for,  ^an  insufficient  return  is  as  none*"—— 
The  officer  had  taken  the  cattle,  so  far  as  to  have  a  lien  upoa 
them,  for  the  satisfaction  of  the  execution.  On  receipt,  I  do  not 
consider  that  the  officer  wholly  parts  with  that  lien,  and  trusts  to 
the  receipt  only.  The  property  is  delivered  out  of  his  actual  custo- 
dy, for  the  convenience  of  the  defendant  The  officer  is  therefore 
less  secure  of  the  property,  but  his  lien  still  con^ues.  He  may 
take  it  without  the  leave  of  the  person  receipting.  As  the  property 
is  out  of  the  actual  custody  of  the  officer,  to  eloign  it  would  not,  in 
strictness,  be  a  rescue ;  but  to  some  purposes,  as  in  the  present 
case,  might  have  the  same  efiect,  to  render  the  execution  ineffectuaL 

Verdict  for  the  defendant. 


Ausuat, 
1791. 


Rhodes  vs.  Rislet. 

lo  an  actioo  by  the  e odorfee  of  a  promiisory  note  agaiost  the  payee  at  endorter, 
parol  evidence  is  adioisaible  ou  tbe  part  of  the  defendant,  to  prove  that  be 
placed  his  name  on  the  note  in  blank  for  the  purpose  of  enabling  A.  to  whom 
he  delivered  the  note,  to  collect  the  note  for  his,  tbe  defendant's  aw,  although' 
A.  sell  the  note  to  the  plaintiff;  and  he  fill  up  the  endoriemeot  to  himaeir. 

ACTION  on  the  case,  for  that  on  the  24th  day  of  May,  1774, 
one  I.  Parker  made  his  note  to  Risley,  for  the  sum  of  ^53, 12«.  2d* 
payable  in  beef,  pork,  &c.  That  afterwards,  to  ^t,  on  the  same 
24th  day  of  May,  the  said  Ri^ey  did  by  his  endorsement  on  the 
said  note,  order  the  said  I.  Parker,  for  value  received,  ^}j)ay  to  the 
plaintiff,  the  said  sum  of  ^£53, 128.  2d.  &c.  in  due  form. 

The  note,  with  the  endorsement,  was  produced  and  read,  and  it 
was  proved,  that  Parker  died  insolvent,  about  the  year  1778. 

The  defendant's  counsel  stated,  and  offered  to  prove,  that  in  tbe 
year  178I9  the  defendant  employed  one  Pomroy,  to  bring  an  action 
on  the  note,  against  one  Grant,  as  executor  in  his  own  wrong,  on 
the  estate  of  Parker — Grant  having  married  Pariier's  widow,  and 
taken  the  estate  without  adminbtering ;  and  that  Risley's  name 
was  then  put  on  the  note  for  the  purpose  of  filling  a  power  of  at- 
torney— ^that  a  suit  was  commenced  against  Grant,  who,  afterwards 
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settled— paid  Risley  a  certain  sum^  about  .£20,  and  took  up  his   Ruilani^ 
note— That  Grant  put  off  the  note  to  J.  G.,  and  J.  G.  to  the  plam-     ^|^|^* 
t^,  who  filled  up  the  endorsement  to  himself  and  brought  this  ac-  v^^N^^ 
tion.— And  stated  that  the  defendant  had  never  heard  of  the  note,    lUio^es 
since  the  jear  1781,  when  Grant  todc  it  up.  RUley. 

It  was  objected,  that,  if  a  note  be  endorsed  blank,  the  endorser 
shell  never  be  allowed  to  prove  that  it  was  for  some  other  purpose, 
and  not  to  make  hun  liable ;  especially  when  it  comes  into  the 
bands  of  a  third  person.  Kurby^s  Rep.  893.  Hungerfiotrd  vs. 
Thompson. 

Chipm AN,  Ch.  J.  I  have  never  been  satisfied  with  those  decis- 
ions which  introduce  an  arbitrary  custom,  to  bind  a  man  contrary 
to  his  express  agreement,  and  the  real  equity  of  the  case.  If,  how- 
ever, such  custom  have  generally  prevailed  in  a  State — have  been 
authorised  by  judicial  decisions,  and  property  be  involved  in  its 
continuance,  it  ought  not  rashly  to  be  shaken.  In  this  State,  I  ap- 
prehend, such  custom  as  here  contended  lor,  has  not  generally  pre- 
vafled.  There  have  been  no  leading  decisions  in  the  Courts  of  law 
on  the  point.  The  matter,  therefore,  lies  open  to  investigation.  It 
h  said  if  a  man  sign  his  name  blank  on  a  note,  which  he  transfers, 
the  endorsee  may  fill  it  up  with  a  power,  or  a  gei*eral  endononent, 
for  imlue  received^  and  from  the  nature  of  the  transaction^  the  en- 
dorser shall  be  bound,  and  that  he  shall  never  controvert  the  right, 
notwithstanding  any  agreement  made  at  the  time  of  the  transfer. 
We  lay  aside  custom,  and  go  on  the  footing  of  common  justice  be-  , 

tween  parties.  A.  sells  a  note  to  B.,  and  to  enable  B.  to  recover  of 
the  maker,  endorses  his  name  blank  on  the  note.  At  the  same  time 
it  is  fairly  agreed,  that  B.  shall  risk  the  ability  of  the  maker  of  the 
note,  and  shall,  on  his  failure,  have  no  demand  on  A.  In  this  case, 
A  is  in  common  justice  and  honesty,  under  no  obligation  to  B.  on 
failure  of  the  maker.  Nay,  B.  cannot,  with  a  good  conscience,  de- 
mand any  thing  of  A.  The  endorsement,  though  filled  up  by  the 
endorsee,  may  be,  prima  faciei  evidence  of  an  q||ligation  on  the 
endorser,  but  it  is  only  prima  facie  evidence^  and  in  justice,  should 
be  allowed  to  be  controverted.  What  ought  to  be  decisive  in  this 
case,  b,  that  if  the  endorser  m^  use  of  the  endorsement  contrary 
to  agreement,  to  the  damage  of  the  endorser,  he  is  answerable  in 
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Rutland,  damages.  This  has  been  clearly  decided  in  Great  Britaini  where 
^vrn^  the  negociation  of  notes  is  carried  to  its  greatest  length.  This  was 
N^^v-^/  the  great  point  decided  in  Moses  vs.  Macpherlan. — 2  Bur.  1005. 
RlmdM  I  Biac.  219.  Moses  endorsed  f#ur  notes  to  Macpherlan,  under  a 
lEbley.  special  agreement,  (in  a  separate  memorandum)  that  Macpherlan 
should  indenmify  him  against  all  the  consequences  of  such  endone- 
ment.  Macpherlan  brought  hb  actions,  on  the  several  endorse- 
ments,  against  Moses  befoie  an  inferior  Court.  The  Court  refused 
to  hear  the  evidence  of  the  agreement,  and  gave  judgment  i^ainst 
Moses,  who,  thereupon,  brought  his  action  against  Macpherlan  to 
recover  back  the  money  so  unjustly  recovered.  And  it  was  sol- 
emnly determined  that  an  action  would  lie.  This  is  to  say,  the  en- 
dorser is  in  such  case  holden,  and  is  not  holden.  The  evidence 
which  could  not  be  admitted,  to  save  him  from  an  unjust  payment, 
could  be  admitted  and  thought  amply  sufficient,  in  another  action, 
t#  recover  back  the  identical  money.  However,  it  was  observed 
by  Lord  Mansfield,  in  that.action,  that  the  inferior  Court  did  right 
in  not  going  into  the  collateral  agreement,  otherwise  they  mtgfac 
have  gone  into  matters,  which  exceeded  their  jurisdiction.  Tliis 
reason  seems  to  imply,  that  a  superior  Court  might  and  would  have 
gone  into  the  whole  matter. 

Let  us  now  consider  the  nature  of  the  transaction,  as  it  stands 
between  the  original  endorser  and  the  subsequent  endorsee.  And 
in  considering  this  point,  I  shall  not  feel  myself  bound  by  foreign 
precedents,  but  by  the  principles  of  common  law,  which  are,  the 
principles  of  common  justice,  as  they  apply  to  the  genera]  circum- 
stances and  situation  of  this  State.     . 

In  Great  Britain,  they  consider  the  endorsee  as  giving  credit,  as 
much  to  every  prior,  as  to  his  immediate  endorser.  This,  it  is 
said,  is  estabUshed  by  the  course  of  trade,  and  is  for  the  benefit  of 
commerce.  This  is  at  least  problematical.  But  as  tliis  State  is  not, 
and  from  its  local  situation  cannot  be  greatly  commercial,  this  may 
be  laid  out  of  the  question.  The  case  will  then  stand  thus :— A. 
sells  a  note  to  %.  at  the  risk  of  the  purchaser,  and  endorses  it  blank. 
In  this  case  it  is  unconscionable  in  B.  on  the  failure  of  the  maker 
of  the  note,  to  demand  the  money  of  A.  But  B.  has  sold  the  same 
note,  still  endorsed  blank  to  C.  ffhe  question  is,  whether  B.  can 
give  a  greater  right  than  he  had  himself,    A's  name  b  on  the  note ; 
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this  may  prove  that  B.,  the  possessor,  has  a  right  to  use,  or  sell,  and  Rutland, 
nothing  more,  independent  of  the  custom.  C.  contracts  with  B. —  ^ng^^ 
to  B.  he  ought  to  look  for  the  right  which  he  purchases,  whether  it 
b^  a  right  against  the  maker  only,  or  whether  A.  is  to  warrant  in 
case  the  maker  shall  fail.  If  B.  deceive  C,  he  alone  shall  be  an- 
swerable. The  fhiud  of  B.  ought  not  to  injure  A.  Let  each  trust 
where  he  contracts.  Caveat  emptor  may  with  great  justice  be  ap- 
plied in  this  case.  The  same  hard,  technical  reasoning  has  prevail- 
ed, in  some  laws  against  the  makers  of  a  negociable  note  in  the 
hands  of  an  endorser,  where  a  payment  not  minuted  on  the  note, 
has  been  made  before  t^e  transfer.  But  in  some  of  the  neighbour- 
ing States,  the  same  principles  of  common  justice,  which  I  now  go 
upon,  have  prevailed  in  this  point.  The  Courts  have  made  it  m. 
rule  to  allow  all  payments  bona  fide  made  before  the  transfer,  or 
rather,  before  notice,  and  the  endorsee  must  look  to  the  endorser 
for  so  much. 

This  differs  only  in  name :  the  reasons  go  the  whole  length  of 
the  preient  case.     The  evidence  ought  to  be  admitted. 

As  to  the  other  point,  of  a  long  time  having  elapsed,  without  no- 
tice given  \M  the  endorser,  it  is  on  the  part  of  the  plaintiff  to  prove 
due  diligence,  and  reasonable  notice  of  failure,  it  is  liot  in  the 
present  question. 

Verdict  for  the  defendant. 
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Windtar, 
September,  Jacob  ex  dem.    Paine  and  Morris  »»*  Smiad-. 

•  1791. 
^•^''^^'^^^  Oraots  of  land  io  tbU  State  by  the  Governor  of  New  Hampshire,  while  this  ten^ 
tory  was  within  that  Province,  are  in  their  construction  and  operation  Royal 
Grants,  and  on  a -surrender  of  such  Grant,  the  King  was  in  of  his  former  right, 
and  might,'at  his  pleasure,  Grant  the  same  lands  again,  and  such  lecond  Grant 
would  be  valid. 

A  surrender  of  a  New-Hampshire  Charter  to  the  Governor  of  New -York,  alter 
this  territory  was  annexed  to  that  Province,  enabled  him  to  re-grant  the  same 
lands,  and  such  Grant  made  in  confirmation  of  the  Right  under  the  New  flam  p. 
shire  Charter  u  valid. 

Such  surrender  may  be  proved  by  parol.  The  recital  in  such  confirmation,  of  a 
surrender  of  the  New  Hampshire  Charter,  its  pr%afacit  evidence  of  such  sur- 
render. A  long  acquiekcenee  nf  the  New-Hampshire  propi  ietors  under  the 
confirmation  Grant,  will  be  construed  a  waiver  of  the  Grant  under  New-Haivp* 
shire  and  a  confirmation  of  the  Grant  under  New-York. 

EJECTMENT  for  lands  Id  Windsor. 

Plea— 7^  General  I$9ue. 

On  trial  the  plaintiff  gave  in  evidence  an  office  copy  of  a  Charter 
under  New-Hampshire,  of  the  township  of  Windsor,  in  wKch  Sim^ 
eon  Chamberlain  was  as  a  grantee,  a  deed  from  Chamberlain  lo  J« 
Willard,  dated  July  l6th,  176I— from  WiUard  to  Israel  Curtis,  Sd 
October,  1767— from  Curtis  to  William  Smead,  1st  May,  1770 — 
a  power  of  attorney,  Dec.  SOth,  1771 »  from  William  Smead  and 
others,  proprietors  under  the  New-Hampshire  Grant,  to  N.  Stone, 
for  the  purpose  of  authorising  him  to  procure  from  the  Govonor  of 
New-York,  a  confirmation  of  their  claims  in  Windsor,  either  in  their 
names,  in  the  name  of  Stone,  or  in  the  name  of  any  other  person  or 
persons  as  he  should  think  proper. 

The  N.  Y,  Charter  reciting  that  the  N.  H.  Charter  was  surren- 
dered, &c.  was  dated  the  28th  March,  1772,  to  N.  Stone  and  twen- 
\  ty-one  other  persons,  a  release  from  the  other  grantees  to  Stone,  d»- 
ted  the  Slst  March,  1772,  a  deed  from  Stone  to  Henry  Cruger, 
April,  1772,  of  three  thousand  acres  of  land  in  Windsor,  which  wbz 
sold  by  agreement  of  the  New-Hampshire  proprietors  to  defray  the 
expenses  of  the  New-York  Grant.  The  will  of  Henry  Cruger, 
who  is  since  dead,  dated  June  1 1,  1799,  executed  in  due  A5rm,  in 
.  which,  his  executors  are  empowered  tasell  all,  or  any  part  of  his 
lands  in  America,  in  fee.  This  will  had  been  proved  in  England, 
where  the  testator  died,  and  was  recorded  in  Windsor,  Nor.  7y  1787? 
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A  deed  from  two  of  the  executors  to  the  lessors  of  the  plaintifi;  da-    H^indiw, 
ted  23d  Aprils  1787,  acknowledged  and  recorded.  179 1.  '' 

fThe  land  demanded  is  ou^  hundred  acres,  parcel  of  the  three  v^rv^^/ 
thousand.     A  receipt  from  W.  Smead  to  N.  Stone,  for  a  deed  given    ^^  "P** 
to  himself  and  a  third  person,  of  his,  W.  Smead's  proportion  of  land 
in  Windsor,  under  the  New- York  Grant    It  was  objected  by  the 
defendant's  counsel,  that  the  receipt  was  not  proper  evidence  to 
prove  a  conveyance. 

'  By  the  Court,  It  is  not  designed  to  prove  a  conveyance  from 
W.  Smead.  Grantees  under  a  former  Charter  might  surrender  to 
the  King,  without  deed,  and  may  be  bound  by  acceptance  of,  and 
acquiescence  under  a  second  Grant,  without  deed.  The  receipt 
may  be  evidence  of  such  acceptance  and  acquiescence. 

Several  witnesses  proved,  that  there  was  a  general  acceptance 
and  acquiescence  in  the  New-York  Grant,  and  by  W.  Smead  in 
particular.  It  did  not  appear  that  W.  Smead,  who  is  since  dead, 
did,  in  his  life-time,  make  claim  to  the  lot  in  question,  which  was 
divided  to  the  Chamberlain  right  under  New-Hampshire.  The 
defendant  claims,  as  heir  to  W.  Smead,  and  has  taken  possession 
since  his  death. 

It  was  conceded,  that  the  defendant  is  son  and  heir  to  W.  Smead. 
No  evidence  was  produced  on  the  part  of  the  defendant. 

Chipman,  Ch.  J.  The  right  now  in  question,  as  far  as  relates  to 
the  operation  of  the  Charters,  must  be  determined  agreeably  to  the 
law  then  in  force,  which  was  the  common  law  of  England. 

The  Governor  of  New-Hampshiie,  while  this  territory  was  under 
that  jurisdiction,  and  after  the  transfer  to  New- York,  the  Governor 
of  that  province  had  a  power  to  grant  such  lands,  as  were  then  in 
the  right  of  the  King.  These  grants  were  not  made  in  the  person- 
al or  even  jurisdictional  right  of  the  Governors,  but  by  royal  author- 
ity, given  for  that  purpose  \  and  they  are  to  be  considered,  in  their 
construction  and  operation,  as  royal  grants.  The  King  was,  in 
view  of  the  law,  the  ultunate  owner  of  all  the  lands  withm  his  do- 
minions, and  had  the  reversion  in  himself.  An  estate  in  fee,  the 
highest  right  which  a  subject  could  have  to  lancis,  was  said  to  be 
derived  out  of  the  King's  right,  and  to  be  subordinate  to  that  right* 

Agreeably  to  this  doctrine,  a  surrender  might  be  made  to  the 
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FTtftdior,    King)  of  a  former  grant.    On  a  surrender,  the  King  was  in  of  his 

^*^r^.  ^'  former  right,  and  migbt  grant  again  as  he  pleased. 

v^N^'^/      The  plaintiff,  in  this  case  relies,  that  the  New-Hataipshke  ChAr- 

Paioeand    ^^  ofthe  town  of  Windsor,  was  surrendered  into  the  hands  of  tiie 
Moms  '  ... 

vs.       Governor  of  New- York  far  thfe  Crown ;  and  that  the  letters  patent 

^^  '     issued  in  c<msequence,  by  that  Governor,  acting  for  the  Crown,  and 

intended  to  operate  by  way  of  confirmation  to  the  claimants  under 

the  former  grant,  were  good  and  valid. 

The  act  itself,  by  which  the  surrender  was  made,  is  not  produ- 
ced. The  proof  of  a  surrender  of  the  New-Hampshire  Grant,  ari- 
ses from  die  power  given  to  Stone,  the  agent,  from  the  recital  con- 
tained in  the  -letters  patent  of  New- York,  which  we  think  is  good 
ground  of  presumption,  and,  ladeedy  prima  facie  evidence  of  a  sur- 
render. .  And  from  the  acceptance  and  long  acquiescence  of  the 
New-Hampshire  proprietors,  under  thb  grant,  it  should  seem,  that 
the  acceptance  and  acquiescence  alone,  which  must,  have  involved 
almost  the  whole  property  of  the  land  in  town,  would  be  coostnied 
a  waiver  of  the  former  grant, -and  a  confirmation  of  the  latter. 

It  may  be  further  observed,  the  original  Charter  of  New-Hamp- 
shire has  not  been  produced,  and  it  is  agreed,  that  it  was  lodged  in 
the  office  of  the  Secretary  of  the  Province  of  New-York»  previous 
to  issuing  these  letters  patent,  and  that  it  remained  in  that  office. 

The  defendant  in  this  action  stands  in  the  place  of  his  father, 
William  Smead,  who  claimed  the  premises  under  the  grant  of  New- 
Hampshire,  was  a  proprietor  of  several  rights,  or  shares,  and  was 
one  of  those  who  executed  the  power  to  Stone,  to  procure  a  confir- 
mation from  the  Governor  of  New- York.  It  is  in  evidence,  that 
W.  Smead  accepted  from  St<me,  a  tide  to  lands  in  Windsor,  to  him- 
self and  vendees,  in  full  for  hb  claim  under  the  former  grants,  in 
part,  for  the  same  lands  whicbhe  formerly  claimed,  and  in  part  for 
other  lands,  the  benefit  of  which  he  enjoyed  and  left  to  his  heirs ; 
for  it  will  be  observed  that  under  the  New- York  Grant,  the  whole 
property  was  vested  in  Stone,  in  trust,  that  he  might  convey  to  eve- 
ry one,  according  to  his  right,  and  that  the  division,  which  was  made 
under  the  New-Hampshire  title,  was  not  then  taken  to  have  any  le- 
gal efficacy,  but  served  only  for  description.  Had  the  question 
arisen  between  a  New- York  claimant  and  .a  claimant  under  New- 
Hampshire,  who  had  disagreed  to  these  proceedings,  and  refused 
aniy  benefit  under  the  second  grant,  it  might  have  had  another  con- 
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sideration ;  ait  least,  it  would  have  stood  in  a  more  favourable  light.  Windsor, 
The  Governor  of  New- York,  and  the  authority  of  that  Province,  ^^17^1.  ^* 
were  guilty  of  the  highest  oppression  and  injustice  toward  the  New- 
Hampshire  grantees.  They  held  the  titles  derived  through  the 
Governor  of  New-Hampshire  to  be  void.  They  were  able  to  en- 
force this  opinion  by  violent  laws  and  by  the  arbitrary  decisions  of 
their  Courts.  In  consequence  of  these  measures,  they  extorted 
large  sums  of  money  from  the  New-Hampshire  grantees  and  set- 
tlers, for  what  they  called  a  confirmation.  This  was  practised  up- 
on the  proprietors  of  Windsor.  It  is  insisted  that  the  injustice  of  the 
demand  ought  to  invalidate  the  New- York  Grant.  It  is  wholly  a 
new  doctrine,  that  the  greatness,  or,  if  you  will,  the  enonnity  of  the 
consid^^tion  given,  should  invalidate  a  grant.  If  it  be  not  a  legal 
reason,  it  b,  certainly,  a  favourable  argument  for  the  grantees,  in 
support  of  their  grant. 

Verdict  for  the  plaintiff. 


Kino  Administrator  of  Inobbsoll  vs.  Van  Gilder. 

A  judf  mcDt  rendered  by  a  Jintise  of  the  Peace  io  aDother  State,  caooot  be  au- 
theotieated  io  the  node  prescribed  by  tbe  Act  of  Coogretn ;  a  Justice  of  the 
Pmce,  at  such,  having  neither  a  clerk,  nor  seal  of  his  Court.  Nor  is  any  oth- 
er proof  of  tbe  record  required,  than  the  certificate  of  tbe  Justice. 

Sach  judgment  b  considered  as  a  foreign  judgment,  is^  prima,  facie  evidence  of  tbe 
debt ;  but  the  defendant  may  iupeach  it,  by  shewing  that  it  was  iir?gularly 
or  Qiyustly  obtained. 

THIS  was  an  action  of  osstimpwV,  on  a  judgment  recovered  by  CAittewden, 

,      .  ^     ,         .    /•  T      .       ^.    January, 

Ingersoll,  in  his  life-time,  against  the  defendant,  before  a  Justice  of      1797. 

the  Peace  in  the  County  of  Berkshire,  in  Massachusetts,  for  the 
sum  of  jfll,  12s.  Sd.  There  had  been  no  appearance  of  the  de- 
fendant, and  judgment  was  rendered  on  default^  after  an  adjourn- 
naent. 

Plea — Non  Jawmpsii. 

In  support  of  the  action,  the  plaintiff's  counsel  offered  in  evi- 
dence, a  copy  of  the  judgment,  certified  by  the  Justice,  before  whom 
the  judgment  had  beeft  recovered. 
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Ckiitendtn,       Harrington^  for  the  defendant,  objected  to  the  evidence,  for  thai 
'^^97^^'     the  papet-  offered  was  no  otherwise  authenticated,  than  by  the  sig- 
nature of  D.  Justice  of  the  Peace — was  not  under  seal— that  the 
Court  could  not  know  D.  to  be  a  Justice  of  the  Peace,     To  prove 
Van  Gilder  that  D.  was  a  Justice  of  the  Peace,  there  should  have  been  a  certifi- 
cate of  the  Governor  of  the  State  of  Massachusetts. 

2>.  Ckipmany  for  the  plaintiff.  Records  of  judgments,  render- 
ed by  Justices  of  the  Peace,  in  the  other  States  of  the  Union,  certi- 
fied by  the  Justice  who  rendered  the  judgpnentj  have  ever  been  ad- 
mitted by  this  Court,'  without  any  other  certificate  or  proof  what- 
ever. It  has  become  a  settled  practice,  and  as  no  inconvenience 
has  resulted  from  it,  it  ought  not  to  be  shaken. 

Depositions,  and  the  acknowledgements  of  deeds,  have^  in  like 
manner,  been  admitted,  without  any  other  certificate  or  proof,  than 
the  oe^ificate  of  the  magistrate  taking  them,  and  as  the  certificate  of 
the  magistrate  has,  in  reason,  the  same  weight  in  all  these  cases — 
the  analogy  of  the  law  is  preserved.  It  cannot  be  said  that  the  act 
of  Congress,  providing  for  the  authentication  of  Records,  &c.  em- 
braces this  case,  a  Justice  of  the  Peace  having  no  clerk  or  seal  of  his 
Court.  There  is  no  reason,  therefore,  why  a  practice,  previously 
settled,  should  be  disturbed  by  that  act. 

Hall,  J.  This  case  is  not  affected  by  the  act  of  Congress.  The 
certificate  of  the  Justice,  in  such  case  has  always  been  considered^ 
prima  fade,  good  5  the  copy  of  the  i^ecord  ought  to  be  admitted. 

WooDBRiDOB,  J.  I  am  of  opinion,  that  the  copy  of  the  record 
offered,  ought  not  to  be  admitted.  The  Court  know  nothing  of  the 
appointment  of  Justices  of  the  Peace  in  other  States,  or  of  their  ju- 
risdiction. It  would  be  unsafe  to  admit  such  copy,  from  one  sub- 
scribing himself  a  Justice  of  the  Peace,  in  another  State,  unless  ac^ 
companied  with  some  publick  and  authentick  proof  of  his  appoint- 
ment and  authority. 

Chipman,  Ch  J.  The  act  of  Congress  has  nothing  to  do  with 
the  case  before  us.  In  cases  to  which  that  act  extends,  I  consider 
that  we  are  bound  to  admit  copies  authenticated  in  the  mode  therein 
prescribed,  and  to  allow  the  judgments  their  full  effect,  yet,  they 
may  be  admitted  on  other  proof  of  their  authenticity  \  but,  unless 
the  record  be  authenticated  agreeably  to  that  act,  the  judgment  will 
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be  considered  as  having  the  effect  of  a  foreign  judgment  only.    I  ChiUenden, 
have  doubts  whether  we  ought  to  admit  this  c«py  of  record,  on  the      1797.  * 
certificate  of  the  Justice  only  ^  they  have,  however,  been  so  admit-  s^^>/^^/ 
ted ;  the  taking  of  depositions  and  the  acknowledgements  of  deeds    ''V^^' 
have  ever  been  proved  by  such  certificate.    To  require  that  the  au-  Van  Gilder. 
thority  of  Justices  of  the  Peace,  in  other  States,  should  be  proved 
by  the  certificate  of  the  GoverncN',  under  the  seal  of  the  State,  would 
in  all  matters  of  small  value,  be  equivalent  to  a  denial  of  justice,  by 
reason  of  tbe  expense  of  obtaining  such  proof.    I  am,  therefore,  at 
present,  inclined  to  admit  the  copy  of  record. 

The  counsel  for  the  defendant  then  took  another  exception  to  the 
record,  that  it  does  not  appear  that  any  legal  service  was  made  on 
the  defendant.  It  appears  by  the  record  itself,  that  the  defendant 
was  an  inhabitant  of  this  State,  at  the  time  the  suit  was  commenced, 
and  consequently  was  not  within  the  jurisdiction  of  the  Justice.  It 
Is,  indeed,  stated  in  the  record,  that  the  defendant  was  summoned  to 
answer,  &c.  but  as  the  service  could  not  have  been  personal,  and 
as  it  does  not  appear  in  what  manner  the  process  was  served,  no 
presumption  can  be  received  to  support  it :  The  record  ought  there- 
fore, for  thb  reason,  to  be  excluded. 

D.  CMpmoHy  for  plaintiff.  The  copy  which  we  offer,  is  not  a. 
copy  of  the  writ  and  service  merely,  but  a  copy  of  the  judgment  in 
the  usual  form  5  In  the  same  form  in  which  judgments  are  entered 
in  the  higher  Courts.  We  conceive  it  therefore  to  be  prima  facie 
evidence  of  the  regularity  of  the  judgment,  and  of  the  justice  of  the 
demand. 

Chipman,  Ch.  J.  Although  the  defendant  was  an  inhabitant  of 
this  State,  at  the  time  the  suit  was  commenced,  it  does  not  render  it 
impossible  that  the  process  waj  served  on  him  peh(onally,  in  the 
State  of  Massachusetts ;  and  as  the  record  appears  regular  on  the 
face  of  it^  the  exception  cannot  prevail. 

The  cause  was  then  argued  to  the  Jury,  by  D.  Chipman,  for  tlie 
plaintifif^  and  Harrington  and  House  for  the  defendant. 

Cbipm AN,  Ch.  J.,  in  his  charge  to  the  Jury,  observed.  That  the 
case  and  the  law  had  been  fairly  stated  to  the  Jury. — That  the  re- 
cord was.  prima  facie^  evidence  of  a  debt-^that  the  law  implied 
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.CAtUeeilen,  a  promise  to  pay  it ;  but  that  considered  as  a  foreign  judgment  on 
^^v^^'    default,  defendant  might  impeach  it,  by  shewing  that  it  was  irregu- 
\^^-v>^    larly  or  unjustly  obtained.     1  Doug.  Walker  ct  al.  vs.  Witter. 
'"^«r*  ^*  ^^  objected  on  the  part  of  the  defendant,  that  such  judgment 

VaoGnder*  might,  on  a  mere  groundless  pretence,  at  any  time  be  obtained 
abroad  against  citizens  of  this  State,  and  that  it  would  not  be  possi- 
ble to  impeach  it,  as  it '  could  be  done  only  by  proving  a  negative. 
But  this  is  incorrect ;  it  would  be  in  the  power  of  the  defendant 
in  such  case,  to  produce  evidence  which  would  raise  a  presumption 
that  the  plaintiff's  demand  was  groundless,  which  woidd  put  the 
plaintiff  to  prove  his  demand,  de  novo^  and  the  trial  would  then  be 
had,  and  the  case  decided  as  though  no  judgment  had  been  previous- 
ly rendered.  The  defendant  has  in  this  case  attempted  no  such 
defence. 

Verdict  for  the  plaintiff. 


Smith  vs.  Joiner  and  Mooek. 

A  Sheriff  or  other  officer  has  no  legal  aolhoriiy  to  command  aitiitaoee  to  keep  a 

pritiooer,  waotonlj  aiid  from  mere  caprice.  * 
The  acts  of  a  Deputy  Sheriff,  are,  io  lav,  the  acts  of  the  Shetiff ;  and  he  alone 

cab  sue  or  be  sued  for  any  thing  done  in  the  execution  of  his  office. 

Chittenden^      THIS  was  an  action  on  the  case.    The  declaration  stated,  in 
^*i'm^'     substance,  that  the  plaintiff,  as  Sheriff's  Deputy,  at  ■,  in  the 

County  of  Chittenden,  on  the  6th  day  of  Nov.  1792,  arrested  one 
B.  on  sundry  executions,  &c.  and  then  and  there  required  the  de- 
fendants to  keep  the  said  B.  for  the  space  of  twenty-four  hours.— 
That  the  defendants  neglected  to  keep  the  said  B.,  and  suffered  him 
to  escape. — That  suits  had  been  brought  against  him  for  the  escape 
of  the  said  B.,  and  he  had  been  compelled  to  |)ay,  &c. 
Plea — Nat  guilty* 

2>.  C/dpman  and  Fay^  for  the  plaintiff,  produced  in  evidence 
the  deposition  of  Charles  Dewey,  who  swore  that  on  the  Gth  day  of 
November,  1792,  at  — — ,  plaintiff  arrested  the  liaid  B.  <»i  seve- 
ral executions,  one  of  which,  was  in  favour  of  John  Carpenter,  and 
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delivered  6.  to  the  defendants,  to  keep  until  ten  o'clock  the  next  CkUUndtn^ 

momtngy  and  went  away. — That  after  plaintiff  had  gone,  the  de-   ^^17^/^* 

fendants  and  B.  went  to  their  several  homes* — That  the  defendants   v^^^wv 

paid  no  regard  to  their  obligation  to  keep  B.j  nor  was  B.  delivered      ^^j^ 

wr  surrendered  to  the  plaintilf.  J«|«»«'r  •^ 

Moore. 

Fayy  then  offered  in  evidence  the  execution  in  favour  of  Carpen- 
ter against  B. 

Miller^  for  defendant,  objected  to  the  evidence  on  the  ground 
that  plaintiff  must  first  shew  that  he  was  a  1^1  Deputy  Sheriff,  and 
that  he  had  returned  the  writ. 

By  the  Ckmrt.  It  is  necessary  for  the  plaintiff  to  shew  that  he 
was  a  legal  Sheriff's  Deputy,  by  producing  hb  warrant  from  the 
Sheriff  of  the  County ;  but  it  is  not  necessary  to  shew  that  he  had 
returned  the  writ. 

Faifj  for  plaintiff,  stated  that  on  a  former  trial  of  this  cause,  the 
defendant's  counsel  conceded  that  the  plaintiff  was  legal  Sheriff's 
Deputy— that  the  present  exception,  therefore,  operated  a  surprise. 

On  an  intimation  from  the  Court  that  the  cause  would  be  contin- 
ued, the  defendant's  counsel  waived  Af  ir  objection. 

The  execution  in  favour  of  Carpenter  was  then  read.— It  was  for 
the  sum  of  £l3y  2s.  Sd. 

Stanton  being  called  as  a  witness  by  plaintiff,  testified  that 
the  plaintiff  had  paid  a  part  of  the  amount  of  the  execution  to 
him  as  Carpenter's  attorney,  and  said  that  he  woidd  retain  the  re- 
mainder on  account  of  a  debt  due  from  Carpenter  to  him.  On  be- 
ing cross  examined,  he  said,  that  plaintiff  told  him,  that  he  had  col- 
lected the  whole  amount  of  the  execution  of  B.,  but  nothing  was  said 
respecting  his  lees,  and  that  B.  had  long  since  absconded. 

CmpMAN,  Ch.  J.,  charged  the  Jury  as  follows : — This  is  a  ques- 
tion of  strict  right. — The  defendants  received  no  consideration  for 
keeping  the  prisoner,  nor  did  they  enter  into  any  special  agreement 
to  keep  him.  An  officer  has  a  right  to  command  assistance,  when 
necessary,  to  the  execution  of  the  duties  of  his  office ;  but  as  has 
been  well  observed,  not  wantonly,  nor  for  his  own  private  conven- 
ience. 
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Chitiendm^  It  does  not  appear,  in  thb  case,  why  the  plaintiff  required  the  de* 
^vtSu*  fendants  to  keep  the  prisoner ;  but  it  must  be  taken  to  have  been 
necessary  and  proper  as  nothing  appears  to  the  contrary.  It  ap* 
pears  in  evidence,  that  the  plaintiff  directed  the  defendants  to  keep 
the  prisoner'until  the  next  morning,  and  went  away. — That  soon 
after,  the  defendants  and  the  prbooer  went,  each  to  his  own  home  ; 
and  that  afterwards  the  plaintiff  collected  of  B.  the  amount  of  the 
execution  in  favour  of  Carpenter,  the  only  execution  which  has 
been  produced  in  evidence.  It  does  not  appear,  that  the  plaintiff 
ever  returned,  to  seek  after  the  Y)risoner,  or  to  receive  him  of  the 
defendants. 

Were  there  nothing  more  in  the  case,  I  should  think  that  the  plain* 
tiff  was  not  entitled  to  recover.  It  does  not  appear  that  he  resort- 
ed to  the  defendants  at  the  time,  to  receive  the  prisoner,  or  demand 
satisfaction  j  but  rather  that  he  proceeded  to  execute  his  writ,  and 
coUected  his  money  of  B. 

But  there  b  something  further ; — the  acts  of  a  Sheriff's  Deputy, 
are,  in  law,  the  acts  of  the  Sheriff;  and  he  alone  can  sue  or  be  sued, 
for  any  matter  relating  to  the  execution  of  the  duties  of  his  office 
merely :  the  Deputy  may  sue,  or  be  sued,  as  a  private  individual, 
for  personal  torts,  which  ma^  have  been  committed,  while  in  the 
execution  of  the  duties  of  his  office :  in  such  case,  he  need  not  name 
himself,  or  be  named  Sheriff's  Deputy.  It  has  been  objected  that 
the  Deputy  b  answerable  to  the  Sheriff,  who  might  refuse  to  prose- 
cute in  hb  own  name ;  but,  if  in  such  case,  the  Sheriff  should  refuse 
to  prosecute,  or  suffer  the  Deputy  to  prosecute  in  his  name,  I  appre- 
hend it  would  be  a  sufficient  excuse  as  between  him  and  the  Sheriff. 

As  thb  matter  b  apparent  on  the  face  of  the  declaration,  it  should 
have  been  taken  advantage  of  by  demurrer,  but  is  fatal  under  the 
gtneral  bsue. 

Verdict  for  the  defendants* 
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Campbell  m.  Htdb.  ^''!^^' 


•797 


The  conditioo  of  a  bond,  that  H  shall  within  6ve  monthi  from  date,  establiih  B. 

in  poBsenion  of  the  land  described,  will  admit  of  diA»rent  conttroctioDf,  and 

may  be  explained  by  parol  proof, 
evidence  of  a  peribrmaace  of  the  cooditioa,  will  not  rapport  a  plea  of  accord  and 

satiffaction. 
Great  latitude  ia  in  many  cases  allowed,  in  the  admission  of  evidence,  under  the 

feneral  issue ;  but  in  caset  of  special  pleading,  the  parties  are  strictly  confined 
.  to  the  facts  put  in  issue. — Therefore,  if  plaintiff  traverse  a  plea  io  bar,  he  cao- 

not  give  io  evidence,  natter  io  avoidance  of  the  plea,  and  can  avail  himself  of 

such  matter,  by  a'replication  only, 

THIS  was  ail  action  of  debt  on  a  bond  with  the  following  condi-  . 
tion : — ^^  Whereas  the  said  Hyde  has  sold  and  conveyed  to  the  said 
Campbell,  the  Right  of  D  Hoyt,  in  the  two  Heroes,  if  the  said 
Hyde,  shall  within  five  months  from  date,  put  and  establish  the  said 
Campbell,  in  possession  of  said  Right,  the  said  bond  to  be  void,  Ssc.^ 

The  defendant  pleaded  in  bar,  that  after  making  the  said  writing 
obligatory,  to  wit,  oa  ,  it  was  agreed,  by  and  between  the 

said  Campbell  and  the  said  Hyde,  that  A.  Gordon,  collector  of  a 
certain  proprietors'  tax,  having  sold  said  Right  to  said  Hyde,  at  pub- 
Itck  vendue,  and  not  havifig  made  any  deed  thereof  to  said  Hyde, 
he^  the  said  Hyde,  should  draw  an  order  on  the  said  Gordon,  to 
make  a  deed  of  the  same  Right,  to  the  said  Campbell,  and  if  the 
said  Gordon  should  make  a  deed  thereof,  accordingly,  the  said 
Campbell  should  accept  it,  in  full  satbfaction  of  said  bond  and  con- 
dition— that  said  Hyde,  accordingly  drew  an  order  on  said  Gordon, 
who  executed  and  delivered  to  said  Campbell  a  deed  of  said  Right, 
which  he  accepted  in  full  satisfaction  of  said  bond,  which  plea  was 
traversed  by  the  plaintiff. 

On  a  trial  by  Jury,  the  defendant  to  prove  said  issue  on  his  part, 
produced  the  following  evidence : 

E.  Allen,  proprietor's  clerk  of  the  two  Heroes,  testified,  that 
sometime  after  the  date  of  said  bond,  Campbell  came  to  his  house, 
and  inquired  whether  Hyde  had  bid  off  the  Right  of  D.  Hoyt  in  the 
two  Heroes — that  he  informed  Campbell  that  he  had.  Campbell 
then  said  that  he  had  bought  the  Right  of  Hyde,  and  had  agreed  to 
t^e  a  deed  of  Gordon,  the  collector,  that  Hyde  was  poor,  but  Gcr^ 
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Chittenden,  don  had  bottom,    Campbell  afterwards  told  the  witness,  that  he 
"iwT*    faa<*  taken  a  deed  of  Gordon. 

Smith  testified;  that  Campbell  told  him,  he  had  taken  a  deed  of 
the  same  from  Gordon. — The  witness  told  Campbell  that  it  was  a 
collector's  deed,  and  if  the  title  should  fail,  perhaps  he  would  recoT* 
er  of  Gordon  no  more  than  the  consideration  of  the  deed,  which  was 
a  small  sum. — Campbell  replied,  if  that  be  the  case,  I  w'd\  keep  m^ 
bond  agsdnst  Hyde ;  if  I  am  not  safe  one  way,  I  will  be  another. 

Gordon  testified,  that  after  he  had  sold  the  Right  of  D.  Hoyt  to 
Hyde,  at  vendue,  which  he  did  as  proprietor's  collector,  and  after 
the  time  of  redemption  had  expired,  Campbell  brought  him  an  order 
from  Hyde,  to  convey  the  Right  to  him,  Campbell — That  he  exe- 
cuted and  delivered  the  deed  accordingly. — That  he  never  saw  the 
bond,  but  at  the  time  he  gave  the  deed. — There  was  some  conver- 
sation about  the  bond — he  understood  that  Campbell  was  to  give  np 
the  bond. — Hyde  afterwards  called  on  him,  and  inquired  if  Camp- 
bell had  left  the  bond  to  be  given  up— he  informed  him  that  he  had 
not. 

J.  Hyde,  jr.  testified  that  he  had  a  knowledge  of  the  bargain 
between  his  father  and  Campbell. — That  in  the  year  1793,  he  had 
been  to  survey  a  piece  of  land  for  Campbell. — That  on  his  return, 
Campbell  set  him  across  a  bay  of  the  Lake  in  a  canoe — while  on 
the  water,  he  had  a  conversation  with  Campbell  respecting  the 
bond. — Campbell  said  the  business  was  settled  as  it  respected  his 
father,  and  the  bond  ought  to  be  ^ven  up ;  but  that  he  still  held  it, 
as  he  supposed  it  might  be  of  some  use  to  him  in  a  dispute  between 
him  and  Gordon,  for  which  reason  he  kept  it. 

.  The  pUintiflPs  counsel  then  stated,  that  it  was  agreed  between 
Campbell  and  Hyde,  on  the  purchase  in  question,  that  said  Right 
should  be  conveyed  by  what  is  called  a  transfer.^—That  Gordon, 
the  collector,  should,  by  virtue  of  an  order  for  that  purpose,  g^ve  a 
deed  to  Campbell,  instead  of  Hyde,  the  original  bidder. — That  the 
order  was  drawn,  and  at  the  same  time  the  bond  was  executed,  ibr 
the  purpose  of  securing  to  Campbell  a  good  title  in  that  mode  of 
conveyance,  so  that  the  order  was  not  given  in  satisfaction  of  the 
bend,  but  the  bond  was  given  for  the  purpose  of  securing  the  event 
of  the  order  on  Gordon,  and  the  title  to  be  thence  derived.  This 
they  contended  the  words  of  the  condition  wouU  warrant :— <<  After 
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said  Hyde  shall  put  &;  establish  the  said  Campbell  in  pos8e8sioQ,''&c.  Cbiienien^ 

Go  this  point,  Lathrop  testified  that  he  was  a  witness  to  the    "^  n^7* 
bond — that  he  thought  the  order  for  a  transfer,  was  drawn  at  the  %^e-J<^ 
same  time  with  tbe  bond-^thought  that  som^hiog  was  said  eon-   ^"i>*P^l 
cerning  the  propriety  of  doing  the  business  in  that  way ;  but  of  this     Hyde, 
he  could  not  be  positive. 

Lloyd  testified  that  he  was,  with  others,  on  an  arbitration  be« 
tween  Campbell  and  Hyde — ^that  Campbe  11  brought  forward  the 
bond,  to  be  arbitrated  with  other  matters — that  Hyde  objected,  and 
said  the  title  to  the  Right  had  never  been  disputed. 

Pearl  testified,  that  after  the  action  of  ejectment  against  Camp-  \ 

bell,  for  the  Right  of  D.  Hoyt  had  been  tried,  or  was  on  trial,  he 
heard  Hyde  tell  Campbell  that  his  title  to  the  right  was  good— ^at 
if  it  was  not,  he  woidd  make  it  goodr  Thb  he  said  was  in  conse- 
quence of  its  being  suggested,  that  Hyde  had  received  the  redemp- 
tion money  of  the  original  owner,  by  which  the  sale  had  been  vaca- 
ted before  the  deed  was  given  to  Campbell. 

Comstock  testified,  that  after  a  recovery  had  against  Campbell, 
of  the  Right  of  D«  Hoyt,  he,  on  request  of  Campbell,  conversed  with 
Hyde  concerning  a  settlement.  Hyde  said  that  Campbell  had  not 
used  him  well  in  that  business,  and  that  he  ought  not  to  make  him 
any  compensation,  but  that  he  would,  if  witness  would  take  some 
land  in  Hyde  Park  for  that  purpose. 

Campbell,  the  Either,  testified  that  he  called  on  Hyde  for  his  son — 
told  him  that  the  title  to  the  Hoyt  Right  was  not  good.  Hyde  said 
be  would  call  on  his  son,  and  make  out  a  chain,  as  witness  under- 
stood it,  by  taking  a  deed  firom  Gordon  to  himself,  and  then  execu- 
tmg  a  deed  to  his  son. 

Tbe  counsel  for  plaintiff  then  stated,  that  the  defendant  before  he 
gave  die  order  on  Gordon,  had  received  the  redemption  for  his  bid 
on  the  Hoyt  Right,  and  given  his  receipt  for  the  same,  while  it  was, 
by  law,  redeemable,  by  which  the  deed  from  Gordon  had  been  de- 
feated ;  consequently,  the  whole  defence  now  set  up  was  fraudulent 
and  ought  not  to  avail  the  defendant,  and  on  this  point  offered  to 
produce  evidence. 

HousCy  for  defendant,  objected  that  this  was  not  a  point  in  issue. 

8y  the  Court.    The  issue  in  this  case  is  Uken  on  the  facts  stated. 
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Ckitftnien,  io  tbe  defendant's  plea  in  bar.  In  replying  to  a  pka  in  bar,  the 
"^  IW*^'  plaintiff  may  traverse  tbe  facts,  on  whicb  the  defendant  relies,  or,  he 
may  confess  tlie  facts,  and  avoid  them  ^y  new  matter.  We  have  no 
doubt,  that  if  the  plaintiff  had  replied  the  matter  now  sta- 
ted, it  would,  in  point  6f  law,  have  been  a  good  avoidance  of  the 
matter  alleged  in  bar.  In  many  cases,  greater  latitude  is  allowed, 
on  the  general  issue ;  but  when  parties  go  into  special  pleadings, 
the  rule  is  universal,  that  they  shall  be  confined  strictly  to  the  facts 
put  in  issue.  The  fact  now  offered  to  be  proved,  is  not  within  the 
issue,  and  ought  not  to  be  admitted. 

The  cause  was  argued  to  the  Juiy  by  House  and  Keyes  for  de^ 
fendant,  and  D.  Chipnum  and  Harrington  for  pkmtiff. 

Chipman,  Ch.  J.,  after  stating  the  pleadings  and  evidence  to  the 
Jury,  gave  tbe  following  charge : — The  only  point  for  you  to  deter- 
mine, is,  whether  the  order  on  Gordon,  and  the  deed  from  Gordon 
to  Campbell,  were,  by  agreement  between  the  plaintiff  and  defend- 
ant, given  and  received  in  satisfaction  of  the  bond,  or,  in  other  words, 
whether  the  plaintiff  agreed  to  accept  of  that  deed,  in  lien  of,  and  as 
equivalent  to,  being  put  and  established  in  possession  of  the  Right 
as  therein  stipulated.  We  have  it  in  evidence,  that  the  defendant, 
having  purchased  the  Right  of  land  of  Gordon,  a  collector,  and  hav- 
ing taken  no  deed  of  the  same,  drew  an  order  on  Gordon,  to  convey 
die  Right  to  the  plaintiff.  The  plaintiff  took  the  order  and  obtained 
the  deed  accordingly.  But  the  words  of  the  agreement,  on  which 
the  order  was  given,  and  the  precise  time  when  the  agreement  was 
made,  whether  at  the  time  when  the  bond  was  executed,  or  at  a  sub- 
sequent time,  does  not  appear  in  pi  oof.  The  substance  and  intent 
of  the  agreement,  are  to  be  collected  flrom  the  subsequent  conversa- 
tion of  the  parties  and  the  acknowledgements  of  the  plaintiff  at  dif- 
ferent times.  The  evidence,  though  not  contradictory  in  terms,  yet 
tends  to  different  conclusions.  It  is  your  province  to  weigh  the  ev- 
idcfnce,  and  thence  to  ascertain  the  intention  of  the  parties  in  this 
transaction.  It  has  been  well  observed  in  the  argument,  that  could 
we  learn  the  true  meaning  of  the  parties,  from  their  expressions,  in 
the  condition  of  the  bond*,  it  would  enable  us,  to  weigh  and  app4y 
the  evidence  with  a  great  degree  of  certainty.  The  operative  words 
in  the  condition  of  the  bond,  are,  ^  Whereas  the  said  Hyde  has  sold 
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and  conveyed  to  the  said  CampbeU,  the  original  Right  of  D.  Hoyt,  CWitoidwi, 
in  the  two  Heroes,  if  the  said  Hyde,  shall  within  five  months  from     " ""j^. ' 
date,  put  and  establish  the  said  Campbell  in  possession  of  said  Right,  n^^n/-^^ 
then  this  obligation  to  be  void/'    This  condition,  with  or  without    ^•^f^* 
reference  to  the  order  on  Gordon,  may  receive  different  construe-     Hyde, 
tions.     1st.  It  may  be  considered  as  intended  to  bind  the  defendant, 
to  make  out  a  good  title  in  possession,  within  the  time  stipulated, 
and  the  order  as  given  on  an  after  agreement.    In  this  view  of  the 
transaction,  the  case  will  turn  wholly  on  the  weight  of  the  evidence 
to  prove  the  subsequent  agreement.    The  weight  of  the  evidence 
here  seems  to  be  with  the  defendant ;  but  of  thic,  you  are  the  sole 
judges.    2d.  The  order  and  agreement,  that  a  deed  should  be  re- 
ceived from  Gordon,  may  be  considered  as  the  conveyance  mention- 
ed  in  the  condition  of  the  bond,  (for  it  is  clear  that  no  conveyance 
was  made  out  at  that  time)  and  the  bond  as  intended  to  secure  the 
execution  of  such  a  deed  and  its  final  validity,  in  operation. 

if  this  be  the  true  intention  and  explanation  of  the  whole  transac- 
tioa,  the  defendant  has  mistaken  his  defence.  He  should  have 
pleaded  performance,  instead  of  his  present  plea,  which  is  in  the 
nature  of  acc«Nrd  with  satisfaction,  and  directed  his  proof  to  that 
point.  But  this  construction  seem»to  be  wholly  opposed,  by  the 
stipulation  in  the  condition,  that  the  defendant  should  fulfil,  within 
Bve  months  from  the  date  of  the  bond.  As  the  defendant  was  bound 
to  dischai^e  himself,  by  fulfilling,  on  his  part,  within  five  months, 
it  could  not  have  been  in  the  contemplation  of  the  parties,  that  the 
bond  should  stand  as  a  security  for  the  validity  of  the  conveyance, 
when  made  in  the  way  proposed ;  for  this  point  might  not  be  deter- 
mined for  years,  certainly  not  within  five  months :  but  that  if  such  . 
conveyance  should  fail  in  securing  the  titl^,  it  was,  doubtless,  to  be 
left  to  the  common  remedy.  This  seems  to  have*been  the  under- 
standing of  the  plaintifi^  in  his  conversation  with  the  witnesses,  Al- 
len and  Smith.  He  represented  to  tliem,  that  it  would  be  more  safe 
fer  him  to  take  a  conveyance  from  Gordon,  than  from  the  defend- 
ant, because  Gordon,  as  he  said,  had  bottom,  that  is,  he  would  be  - 
able  to  make  good  the  damages,  in  case  the  title  should  fail,  which 
the  defendant  might  not  be  able  to  do ;  from  which  it  appears,  that 
the  plaintiff's  sole  reliance  on  the  bond,  was,  to  secure  to  himself  a 
deed  or  conveyance  of  the  Right  in  possession,  and  expected  to  take 
his  remedy  on  the  instrument  of  conveyance,  if  the  title  should  final- 
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CkUUndm,  \y  fail.  3d.  If  we  take  it  that  the  parties,  in  drawing  the  bond,  did 
^^^'  not  distinguish  dearly,  (as  is  very  evident)  between  a  deed  of  con- 
veyance, and  an  agreement  for  a  sale,  and  that  the  bond  va»  inten* 
ded  only  to  secure,  that  Gordon  should  give  a  deed  of  the  premises, 
to  the  plaintiff.  The  substance  of  this  issue  is  with  the  defend- 
ant. The  validity  of  the  deed  in  its  operation,  and  the  remedy  upon 
it^  on  failure,  are  out  of  the  present  question. 

II,  on  the  whole,  you  should  be  of  opinion  that  the  order  was 
given,  on  an  after  agreement,  in  lieu  of  what  was  stipulated  in  the 
condition  of  the  bopd,  or,  if  you  should  be  of  opinion  that  the  bond 
was  only  intended  to  secure  that  Gordon  should  give  a  deed 
of  the  premises,  you  will  find  for  the  defendant,  on  his  plea  in 
bar. 

But,  if  on  the  other  hand,  from  an  attentive  consideration  of  the 
bond,  condition,  and  the  whole  transaction,  as  it  appears  in  evidence, 
you  should  be  of  opinion  that  the  bond  was  intended  to  secure  the 
execution  of  the  deed  from  Gordon,  and  also,  its  final  validity,  you 
will  find  for  the  plaintiff. 

The  Jury  found  a  verdict,  that  the  plaintiff  ought  to  be  barred. 

The  plaintiff's  counsel,  after  verdict,  moved  for  a  rule  on  the  de- 
fendant, to  shew  cause  why  a  new  trial  should  not  be  granted. 

The  ground  suggested  for  granting  a  new  trial,  was,  "  that  J. 
Hyde,  jr.  who  testified  in  the  cause,  was  a  material  witness  for  the 
defendant,  and  without  whose  testimony,  the  Jury  would  not  have 
found  a  verdict  for  the  defendant,  ought  to  hav<;  no  credit, — That 
since  the  trial,  the  plaintiff  had  discovered  new  evidence,  by  which 
he  should  be  able  to  prove,  that  the  plaintiff  was  not  with  the  wit- 
ness, at  the  time  when  he  testified  the  conversation  between  them 
took  place." 

Marsh  opposed  granting  the  rule.  D.  Chipman  and  Harring- 
ton were  heard  in  support  of  it. 

Chipman,  Ch.  J.  The  Court  are  unanimously  of  opinion,  that 
the  ground  stated  in  the  motion,  does  not  come  within  ai^  of  the 
reasons  for  which  new  trials  have  been  granted.  It  is  said  that  J. 
Hyde,  jr.  was  a  material  witness  for  the  plaintiff,  and  without  whose 
testimony,  the  Jury  would  not  have  found  a  verdict  for  the  defend- 
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ant,  and  that  no  credit  ought  to  have  been  given  to  his  testimony. —  CkiUmim^ 
That  since  the  trial,  the  plaintiff  had  discovered  new  evidence,  by      1797.  * 


which  he  should  be  able  to  prove  an  aUbi  of  the  witness,  that  the 
plaintiffwas  not  with  the  witness  at  the  time  when  the  witness  ^«^'^' 
stated  the  conveisation  to  have  taken  place.  This,  give  it  its  full  Hyde, 
weight,  goes  only  to  discredit  the  witness,  and  that  in  a  matter  mere- 
ly circumstantial.  It  may  have  had  some  weight  as  a  collateral 
circumstance,  in  granting  a  new  trial,  but  has  never  been  consider- 
ed, by  itself,  as  a  sufficient  ground  for  granting  a  new  trial.  I  find 
it  is  agreed,  that  the  witness  did  survey  for  the  plaintiff,  at  the  time 
mentioned  in  his  testimony,  and  that  on  his  return  home,  he  was  by 
same  ene  conveyed  in  a  canoe.  But,  it  is  said  it  can  be  proved, 
diat  the  pkintifi*  was  not  with  the  witness  in  the  canoe  at  that  time. 
Jt  is  more  than  dvee  years,  since  this  conversation,  related  by  the 
witness,  is  said  to  have  taken  place.  If  the  witness  has  mistook,  or 
misremembered  in  that  particular,  at  this  distance  of  time,  it  would 
not  go  to  contradict  his  testimony.  It  would  be  a  circumstance,  on- 
ly, for  the  consideration  of  the  Jury,  in  weighing  his  testimony. 
The  Jury  might  have  wholly  disbelieved  his  testimony,  on  proof  of 
that  mistake,  or,  they  might  have  thought  that  the  conversation  was 
had,  as  related  in  substance,  though  different  a  few  minutes  or  a 
few  rods  in  point  of  time  or  place.  Besides,  it  cannot  be  conceived 
that  the  verdict  turned  on  the  testimony  of  this  witness.  The  three 
witnesses  who  preceded,  and  whose  veracity  has  not  been  question- 
ed, testified  to  a  conversation  of  the  plaintiff,  and  to  facts  which 
must  have  had  much  more  weight  with  the  Jury. 

Under  all  the  circumstances,  we  are  clear,  that  a  new  trial  ought 
not  to  be  granted. 
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CkiUendm,  - 

Janwiry,  WiLCOX  V8.   ShERWIN. 


I'm. 


f  0  an  actioo  of  Trei pau  against  a  Town  or  Parbb  Collector,  the  defendant  naf , 
under  the  general  isne,  give  in  evidence  lib  authority  to  take  tlie  property  in 
<lue8tion,  in  justification  j  but  cannot  givcin  evidence  a  release  of  the  trespass* 

or  any  other  matter  which  does  not  shew  the  taking  lawful 

r 

THIS  was  an  action  of  trespass,  in  which  the  i^ntiff  declared, 
that  on  the  20th  of  March,  1795,  at  Charlotte,  the  defendant  with 
force,  &c.  took  and  drove  away,  out  of  the  ^session  of  the  plani- 
tiff,  a  certain  heifer  tiie  property  of  the  plaintiff,  &c. 

Plea — Not  gtdUy. 

The  defendant's  counsel  admitted  the  facts  as  stated  in  the  decla- 
ration, and  stated,  as  matter  of  justification,  which  they  should  give 
in  evidence,  that  there  were  two  taxes  granted  by  the  town  of 
Charlotte,  for  the  support  of  a  minister  of  the  Crospel  in  that  town — 
one  tax  for  the  year  1793,  the  other  for  the  year  1794. — ^That  the 
defendant  was  legally  chosen  collector  of  those  taxes. — That  the 
taxes  were^severally  assessed,  and  the  several  assessments  or  rate 
bills,  with  a  legal  warrant  on  each,  were  delivered  to  him,  for  the 
purpose  of  collecting  those  taxes. — That  the  plaintiff  was  an  inhab- 
itant of  Charlotte,  and  legally  assessed  in  their  rate  bills ;  and  be- 
cause the  plamtiff  refused  to'pay  the  taxes  so  assessed  upon  hin^, 
the  defendant,  by  virtue  of  said  warrants,  had  distramed  the  said 
heifer,  and  sold  her,  as  the  law  in  such  cases  directs. 

D*  Chipman  and  Marsh,  for  the  plaintiffs,  objected  that  matter 
of  justification  was  not,  in  this  action,  admissible  under  the  genera) 
issue.  In  support  of  the  objection  it  was  argued,  that  thb  was  aa 
action  of  trespass,  and  the  motion  on  the  part  of  the  defendant,  was, 
to  be  admitted  to  give  matter  of  justification  in  evidence  under  the 
general  issue. — That  it  would  be  necessary,  in  attending  to  the 
question,  to  inquire,  what  had  been  the  general  practice  at  com- 
mon law,  and  to  examine  what  convenience  or  inconvenience  might 
follow  a  deviation  from  what  is  apprehended  to  be  the  established 
law  in  this  case. 

It  is  said  to  be  an  established  rule  of  the  common  law,  that  in  ac- 
tions of  trespass,  every  matter  of  justification  must  be  specially 
pleaded^  and  cannot*  be  given  in  evidence  under  the  plea  of  nc^ 
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guilty* — This  doctrine  b  clearly  laid  down  in  Bac  Ab.^18,  iitle,  CAOiMuitii, 
trespass,  and  is  to  be  found  in  all  the  books.  \'V»p^* 

Indeed  the  rule  extends  to  eveiy  independent  matter,  which    v^orv^ 
goes,  either  to  justify  or  avoid  the  facts  alledged  in  the  declaration ;        ^^^ 
and  the  reason  given  for  the  rule  is  a  sound  one,  that  the  matter    **»«^"' 
may  be  first  shewn  to  the  Court,  that  they  may  determine  whether 
h  be  a  legal  defence  in  the  action.    In  this  way,  matters  of  law  come 
separately,  to  be  determined  by  the  Court,  the  proper  judges  of  the 
law ;  'and  matters  of  fact  go  to  the  Jury,  unembarrassed  with  intri- 
cate questions  of  law. 

It  is  true,  that  in  England,  by  the  statute  of  James  I.  the  rule  was 
dispensed  with,  in  favour  of  certain  inferior  ofiicers,  who,  by  that 
statute,  were  to  plead  the  general  issue  in  actions  brought  against ' 
them,  for  any  thing  done  in  the  execution  of  their  office,  and  ^Ve 
the  special  matter  of  justification  in  evidence.  That  a  statute  was 
necessary  to  introdu<*e  a  partial  relaxation  of  the  rule,  shews  how 
extensive  and  how  firmly  settled  was  the  rule  of  the  common  law  in 
this  case.  In  Great  Britain,  the  inconvenience  of  relaxing  the  rule, 
may  be  much  less  than  with  us.  Their  trials  are  mostly  at  Nisi 
Prius,  and  the  Judges  have  frequent  opportunities,  on  motions  for 
new  trials,  of  reconsidering  and  correcting  their  decisions  on  the  ad- 
mission of  evidence.  With  us  it  is  difieriM.  Every  question  rela- 
tive to  ther  admission  of  evidence  must  be  decided  while  the  Jury 
are  on  their  seats,  and  the  Court  have  rarely  an  opportunity  to  con- 
sider and  correct  their  decisions,  thus  made  on  the  spur  of  the  occa- 
sion. This  difficulty  will  be  increased,  if  matters  which  may  and 
ought  to  be  pleaded  specially,  should  be  permitted  to  be  given  in 
evidence  under  the  general  issue,  as  it  will  add  greatly  to  the  number 
of  decisions  which  must  be  made  by  the  Court  at  the  moment  of 
trial. 

It  must  also  be  a  surprise  upon  the  plaintiff  and  his  counsel.  It 
will  frequently  happen  that  they  will  have  no  notice  of  the  intended 
defence,  until  the  evidence  b  produced  in  Court,  the  plaintiff  can 
have  no  opportunity  of  confronting  witnesses,  and  the  counsel  will 
be  called  to  argue,  and  the  Judges  to  decide  upon  some  of  the  most 
intricate  questions  of  lalir,  without  time  for  deliberate  investigation. 
Beside,  if  the  Judges  should  decide  the  matter  of  defence  offered  in 

evidence  to  be  a  sufficient  justificiUion  in  point  of  law,  yet  the  Jury 
10 
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ChiUendm,  Ai^y  ultimately  control  in  poiiits  of  law^  as  well  as  in  matters  of  fact. 
^^797 '^^  On  the  whole,  it  was  contended,  that  to  continue  the  common  law 
practice,  relative  to  the  pleading  of  any  matter  of  justificatioo, 
specially,  will  have  a  tendency  to  bring  matters  with  less  perplexity 
before  the  Jury,  and  to  establish  &  preserve  an  uniformity  of  decis- 
ions with  the  Court,  in  matters  of  mere  legal  import 

For  the  defendaiit,  it  was  contended,  that  the  practice  of  giving 
the  special  matter  of  justification  in  evidence  under  the  general  is- 
sue, has  prevailed.  It  has  been,  however,  admitted,  probably  by  a 
tacit  consent,  as  it  is-  not  known  that  there  have  been  any  decisions 
on  the  point  in  this  Court.  The  case  of  Spaulding  against  Marsh, 
was  of  the  same  nature  as  the  present  action.  In  that  case,  the 
general  issue  was  pleaded,  and  the  defendant  gave  in  evidence,  a 
justification,  precisely  similar  to  the  one  now  offered.  It  is  true,  no 
objection  was  made,  either  in  the  County  or  Supreme  Court.  In- 
deed, very  few  instances  of  special  pleading,  in  actions  of  trespass, 
are  to  be  found  in  our  Courts.  '  Yet  defendants  have  frequently 
given  special  matter  of  justification  in  evidence  under  the  general 
issue.  By  admitting  matters  of  this  kind  to  be  given  in  evidence^ 
the  perplexity  of  specicd  pleading  will  be  avoided,  and  that  chicane- 
ry which  has  been  too'(^en  practised,  to  lead  the  Court  and  Jury 
from  the  true  merits  of  the  case.  It  is  apprehended  that  what  will 
be  good  and  sufficient  matter  of  justification  in  an  action  of  trespass, 
is  so  clearly  settled  in  the  books,  that  the  Court  can  rarely  be  at  a 
loss  in  deciding.  If  this  be  the  case,  the  matters  of  feet  will  come 
simply  before  the  Jury,  for  the  Court  will  not  allow  matters  insuffi- 
cient in  point  of  law  to  go  to  the  Jury  in  evidence.  The  Jury  may, 
indeed,  when  the  whole  matter  is  before  them,  undertake  to  decide 
on  its  legal  sufficiency,  in  opposition  to  the  Court ;  but  this  is  a  db- 
advantage  to  the  defendant  only,  which  by  pleading,  he  may  avoid 
at  his  option.  It  b  conceived,  that  this  question  does  not  relate  so 
much  to  the  principles  of  justice,  as  to  the  modes  of  obtaining  it. 
If  the  mode  contended  for  be  adopted,  it  will  not,  of  course,  extend 
to  all  actions  of  trespass,  but  to  such  actions  only,  as  may  be  brought 
against  collectors  of  taxes,  or  at  most,  to  those  which  may  be  brought 
against  officers  for  any  thing  done  in  the  execution  of  their  office. 
In  these  cases,  the  officer  will  always  be  known,  and  it  will  likewise 
be  known  under  what  authority  he  claims  to  act.    Tiiat  he  should 
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joslify  under  that  authority  cannot  be  unexpected  ^  there  will,  there-  CAaUeiwitn, 
fore,  be  no  danger  of  surprise  in  the  case.  ^imJ* 

It  was  replied  by  defendant's  counsel,  It  is  true  that  the  princi- 
ples of  justice  are  not  concerned  in  the  present  question,  for  it  re- 
lates only  to  the  fairness  and  convenience  of  the  mode  of  obtaining 
justice.  But  it  is  of  great  consequence  in  the  administration  of  jus- 
tice, that  such  mode  be  adopted  as  shall  give  each  party  a  (air  op- 
pertunity  to  exhibit  to  the  Court  and  Jury  a  true  statement  of  his  case, 
bo^  as  to  law  and  fact.  It  ^  conceived  that  the  few  instances 
which  have  occurred  of  giving  s^ial  matter  of  justification  in  evi- 
dence under  the  general  issue,  have  been  permitted  by  consent.  In 
sich  case  there  could  be  no  surprise  on  the  plaintifi";  but  this  does 
not  prove  that  he  would  not  frequently  be  taken  by  surprise,  for  want 
ef  a  knowledge  of  hb  opponent's  intended  defend.  It  is  apprehen- 
ded that  the  Court  will  in  this  case,  go  i^pon  a  general  rule,  and  not 
upon  particular  exceptions  in  favour  of  collectors.  For,  what 
reason  can  there  be  why  one  class  of  people  should  be  privileged 
above  another  ?  Besides,  the  County  Courts  will  follow  the  prac- 
tice adopted  by  this  Court,  and  it  is  easy  to  foresee,  that  to  call  Judg- 
es of  those  Courts,  frequently  to  decide,  as  it  were,  extempore,  on 
some  of  the  most  intricate  questions  of  law,  will  lay  them  under  se- 
rious embarrassments,  and  will  prove  very  detrimental  to  a  steady 
and  uniform  administration  of  justice. 

Chipman,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This  is 
an  action  of  trespass,  for  taking  with  force  and  arms  from  the  plain- 
tifi*,  a  certain  heifer  the  property  of  the  plaintiff.  The  defendant 
has  pleaded  the  general  issue,  and  under  this  plea,  offers  to  justify 
the  taking  in  evidence  to  the  Jury,  by  virtue  of  a  legal  authority,  as 
collector  of  a  town  or  parish  tax.  To  this,  objection  is  made  by 
the  plaintiff's  counsel,  on  two  grounds.  1st,  That  it  is  an  establish- 
ed rule  of  the  common  law,  that  in  actions  of  trespass,  no  matter  of 
justification  shall  be  given  in  evidence  under  the  general  issue,  but 
that  it  shall  be  pleaded  specially.  2d,  That  from  a  relaxation  of 
die  rule,  great  inconvenience  will  arise,  both  to  the  Judges  and  to 
the  parties. 

The  rule  of  the  common  law  is,  certainly,  as  it  has  been  stated  by 
the  plaintiff's  counsel.  In  England  the  rule  is  extended  so  far, 
that  in  actions  of  trespass,  the  focits  charged  in  the  declaration  can 
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Ckiuemdin,  neither  be  justified  nor  avoided  by  evidence  under  the  general  issue. 
^\m^'  This,  of  course,  introduces  a  multiplicity  of  special  pleas,  so  that 
the  science  of  special  pleading  has  become  a  science  of  the  first  im- 
portance in  the  English  Courts  of  common  law.  I  conceive,  bow- 
ever,  that  it  is  a  matter  of  practice,  not  of  principle— a  mattcv  oi 
form  rather  than  substance.  It  is  not  founded  on  those  principles 
of  the  common  law,  which  are  the  principles  of  common  ju^ce,  and 
agreeable  to  which,  decisions  of  right  are  made  by  Courts  between 
man  and  man.  These  principles  are  universally  binding  in  all  ca- 
ses which  come  within  them ;  aoAo  these,  Courts  are  at  ail  ttntes 
bound  to  adhere.  The  rule  in  question  is  a  rule  of  mode,  and  does 
not  directly  involve  the  property  of  any  individual  in  the  communw 
tj.  It  is  one  of  tl^^ise  rules  which  are  subject  to  the  sound  discre* 
tion  of  the  Court,  and  may  by  them  be  modified  and  altered  in  such 
manner  as  they  think  will  most  conduce  to  the  attainment  of  jus- 
tice. 

It  is  true  that  rules  of  practice,  though  they  relate  principally  to 
modes  and  forms,  ought  not  to  be  subjected  to  firequent  alterations, 
nor  ought  alterations  to  be  made  upon  slight  grounds.  But  where 
there  exist  substantial  reasons  for  it,  the  Court  have  both  the  power 
and  the  right  to  make  the  necessary  alterations.  The  English 
Courts,  at  least  in  former  times,  adhered  to  modes  and  forms  with  a 
d^ree  of  obstinacy,  and  in  some  instances  to  the  exclusion  of  the 
common  principles  of  justice. 

Before  the  statute  of  James  I.  the  rule  as  contended  for  by  the 
plaintiflPs  counsel,  was  gi^neral.  By  that  statute  it  was  first  enacted 
that  in  actions  brought  against  certain  ofiicers,  therein  named,  and 
their  assistants,  for  any  act  done  in  their  respective  offices,  the  de- 
fendant might  plead  the  general  issue,  and  give  in  evidence,  any 
special  matter,  which,  had  it  been  pleaded,  would  have  been  soffi- 
ci^nt  to  have  discharged  the  defendant  of  the  trespass.  Inconven- 
iences had  doubtless  been  experienced,  in  a  rigid  adherence  to  the 
rule  now  under  consideration,  for  the  remedy  of  which  this  statute 
was  made.  It  was  made  in  favour  of  certain  officers  only,  who  were 
frequently  exposed  to  vexatious  suits  for  acts  done  in  the  execution 
of  their  several  offices.  The  expense,  delay  and  vexation  of  plead- 
ing specially  a  justification  in  every  such  case,  must  have  been  ex- 
tremely burdensome.  Besides,  so  strict  were  the  rules  of  pleading 
held^  both  as  to  matter  of  form  and  substance,  that  few  cases  could 
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come  to  trial  on  their  real  merits.    For  this  reason  it  was  in  the  pow-  Ckiu^ndm, 
er  of  a  few  litigious  persons  to  ruin  acn  officer  in  publick  trust,  though     Tti^tT' 
acting  with  the  utmost  integrity  and  the  fullest  knowledge  of  his 
duty. 

AAer  a  long  experience  in  practice  upon  this  act,  their  Legisla- 
ture have,  in  numerous  acts,  extended  the  benefit  to  persons  making 
entry  and  distress  for  rents  and  services,  and  to  almost  every  person 
exercising  any  inferior  office  or  trust  of  a  public  nature.  This  is  a 
strong  evidence  of  the  benefit  there  derived  from  the  alteratbn 
in  the  law,  and  that  those  inconveniences  which  might  have  been 
apprehended  from  the  alteration  did  not  follow  in  practice.  These 
acts  do  not  extendto  Sheriffs  or  to  any  officers  serving  process  issu- 
ing^  out  of  the  Superior  Courts,  or  what  are  called  the  King's  writs. 
One  reason  was,  that  it  is  less  troublesome  to  plead  a  justification 
in  the  cases  last  mentioned,  for  he  who  had  the  King's  writ  had  on-v 
ly  to  shew  a  good  writ,  with  his  return  as  a  sufficient  justification ; 
but  officers  acting  under  a  derivative  authority,  are  holden  to  shew 
the  authority  by  virtue  of  which  they  acted,  and  all  the  proceedings 
under  it  to  be  good  and  legal  in  every  particular.  Besides,  tlie 
power  and  authority  of  the  Sherifis  rendered  them  less  liable  to  vex- 
atious  suits. 

As  to  the  second  argument  drawn  firom  the  inconveniences,  which, 
it  is  supposed  will  attend  a  relaxation  of  the  rule  in  this  case,  the 
statute  of  James  and  its  extension  by  numerous  succeeding  statutes, 
will  take  off  much  of  its  weight.  It  h  said  that  the  proposed  relax- 
ation of  the  rule  in  this  case,  will  often  operate  as  a  surprise  on  the 
plaintiff— that  he  will  have  no  means  of  knowing  what  defence  will 
be  set  up,  until  the  very  moment  of  trial,  so  that  he  must  often  come 
unprepared  to  meet  the  defendant  on  the  ground  which  he  has  ta- 
ken wittfout  notice. 

We  do  not  extend  the  present  question  to  a  subsequent  matter,  as 
a  release  by  which  the  defendant  may  avoid  the  consequences  of 
the  trespass  charged  by  the  plaintiff.  We  confine  it  to  matters  ex- 
isting at  the  time  of  th^  trespass  charged,  and  which,  if  established, 
will  prove  that  the  defendant  has  done  no  wrong,  but  acted  legally 
and  right  by  virtue  of  a  good  authority.  Under  this  limitation,  the 
above  position,  that  the  proposed  relaxation  of  the  ancient  rule,  will 
operate  to  take  the  plaintiff  by  surprise,  will  be  fdhnd  destitute  of 
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CkiUcnden,  foundation.  These  appointments  are  not  made,  nor  b  the  authoii- 
YtstT*  ^y  under  which  the  officers  claim  to  act,  conferred  in  secret— thej 
are  matters  of  sufficient  notoriety.  Actions  like  the  present  are  al- 
ways brought  to  try  the  validity  of  the  authority  claimed,  or,  to  re- 
cover damages  for  some  excess  or  abuse  in  the  exercise  of  that  atf- 
thority.  It  would  rather  be  a  matter  of  surprise  to  the  plaintiff,  if  the 
defendant  should  not  attempt  to  justify.  The  action,  I  may  say,  is 
always  brought  under  this  expectation,  and  the  plaintiflf  prepares 
himself  acoHrdingly. 

But,  it  is  said  that  the  plea  ol  not  guilty,  goes  only  to  a  denial  of 
the  &cts  charged  in  the  declaration,  and  therefore,  ought  to  pot  tiie 
plaintiff  to  the  proof  of  those  facts  only.  I  knoir  it  has  been  held, 
that  the  plea  of  not  guilty  amounts  to  a  denial  only  of  the  facts,  and 
is  the  only  reason  given  why  matters  of  justification  should  not  be 
given  in  evidence  under  such  plea.  But,  a  moment's  attention  wHl 
discover  this  to  be  a  mere  technical  construction,  and  much  narrow^ 
er  than  the  expression  imports  in  the  conmion  ^se  of  language. 
The  plain  and  obvious  meaning  is,  that  the  defendant  has  done  w 
wrong  in  the  case.  It  may  be  that  he  has  done  the  acts,  or  that  be 
has  done  them  in  the  manner  charged ;  but  if  he  had  a  good  and 
l^al  authority,  and  acted  within  the  limits  of  that  authority,  sod 
indeed  was  bound  in  duty  to  do  the  acts  which  he  did,  it  is  absnrd 
to  say  that  he  is  in  any  sense  guilty ;  for  where  there  is  no  wrong 
there  can  be  no  guilt.  We  have  only  to  decide,  that  we  will  un- 
derstand things  in  Courts  of  law,  as  they  are  understood  by  the 
rest  of  the  world ;  and  the  danger  of  a  surprise  in  such  case  willj^ 
once,  vanish.  A  release,  accord,  and  other  matters  subseqoeot  to 
the  trespass,  which  do  not  go  to  modify  the  facts  chained,  but  take 
away  the  remedy  only,  seem  to  have  a  different  consideration. 

Why  should  there  be  more  difficulty  upon  this  point,  in  the  ac- 
tion of  trespass,  than  in  the  action  of  trover  ?  Trover  will  lie  in  ev- 
ery case,  where  trespass  will  lie,  for  goods  tortiously  taken,  with* 
without  pretence  of  authority. — Indeed  it  is  now  the  action  most  m 
use  for  trying  the  right  to  ptoonal  propert  v,  taken  under  pretence 
of  authority,  especially  if  the  object  is  only  to  recover  damages  for 
the  goods.  In  trover  the  general  issue  is  usually  pleaded,  aodtbe 
special  matter  given  in  evidence.  Indeed,  there  is  no  matter  oi 
justification  which  the  defendant,  in  trover,  may  nA  give  ia  <^ 
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dence  under  the  general  issue^  and  it  has  never  been  thought  a  CHUendm^ 
ground  of  complaint :  on  the  contrary,  for  this  very  reason,  the    "^"i^J^* 
action  has  been  encouraged,  and  has  come  into  very  general  use  in  v«^n^^ 
cases  like  the  present.    From  the  nature  of  the  thing,  there  is  as     ^i^coi 
much  danger  of  surprise  in  one  case  as  the  other — the  difference  in    SberwiiL 
this  respect  is  not  in  the  nature  of  the  action,  but  in  the  rules  which 
have  been  adopted  for  the  admission  of  evidence. 

It  is  not  apprehended  that  the  Court  will  find  themselves  embar- 
rassed in  deciding,  on  trial,  what  matters  are  admissible  in  evi- 
dence, as  good  and  legal  justification,  any  more  in  the  action  of 
trespass,  than  in  the  action  of  trover.  These  are  matters,  which, 
as  to  the  substance,  have  long  been  fully  ascertained  and  setded. 
Indeed,  it  will  be  found  that  the  principal  difficulUes  which  have 
occurred,,  have  arisen  from  the  great  nicity  required  in  pleading, 
by  which  justice  is  often  entangled  in  a  net  of  forms.  As  it  will 
be  in  the  power,  so  it  will  be  the  duty  of  the  Court,  if  the  defendant 
should  offer  to  prove  any  matter,  which,  if  establbhed,  would  be 
improper,  or  insufficient  to  justify  him  in  the  action,  to  reject  the 
evidence  and  not  suffer  it  to  go  to  the  Jury. 

It  has  been  observed,  that  the  practice  of  giving  matter  of  justi- 
fication in  evidence,  under  the  general  issue,  in  actions  of  trespass, 
either  from  the  inattention  of  the  parties,  or,  from  an  apprehension 
that  the  law  was  so,  has  already  prevailed  in  some  degree.  That 
the  practice  has*prevailed  in  some  degree,  is  true.  The  history  of 
it  b  th'is : — There  was  a  law  of  this  State  passed  in  February,  1779, 
copied  fit>m  a  law  in  Connecticut,  by  which  the  defendant,  in  any 
action,  was  permitted  to  give  in  evidence,  under  the  general  issue, 
any  special  matter  proper  to  his  defence  or  justification,  excepting 
a  relea^,  discharge,  or  other  matter  whereby  the  defendant  was 
saved  in  the  action  by  the  act  of  the  plaintiff.  The  practice  was 
adopted  under  this  law,  while  it  continued  in  force,  which  was  ua- 
til  march,  1787)  when  on  a  revision  of  the  laws,  it  was  repealed* 
After  the  repeal,  the  practice  which  had  obtained  under  the  stat- 
ute,  was  in  some  instances  continued  without  any  objection,  and 
without  any  decisions  on  the  point,  within  my  knowledge.  This 
was  the  case  in  Spaulding  ftgalnst  Marsh,  in  wW<;h  I  was  of  coun- 
sel  for  the  plaintiff.  The  law  was  not,  however,  generally  cohsid- 
ered  to  be  so  J  for  sometimes  the  parties  made  particular  agree- 
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Chiiienim,  meots,  that  any  special  matter  might  be  given  in  evidence  under 
the  general  issue. 

Upon  these  considerations,  the  Court  are  unanimous  in  the  opin* 
ion,  that  the  defendant  in  this  case  be  admitted  to  give  in  evidence 
to  the  Jury,  the  matters  which  hb  counsel  have  stated,  in  his  justi- 
fication. 

The  defendant's  counsel,  as  before,  admitted  the  taking  of  the 
property,  and  again  stated  their  defence.  That  the  defendant,  who 
was  and  is  an  inhabitant  of  the  town  of  Charlotte,  was  l^lly  ap- 
pointed a  collector  of  the  town  for  the  years  1794  &  95J^That  be- 
fore the  taking  o(  the  property  mentioned  in  the  declaration,  the 
selectmen  of  Charlottee  committed  to  him  two  rates  to  collect— one 
for  the  year  1794,  the  other  for  the  year  1795,  for  the  purpose  of 
paying  the  salary  due  from  the  town  to  Mr.  GiUet,  their  settled 
minister,  for  those  two  years. — That  the  rates  were  contained  in 
two  rate-bills  made  out  by  the  selectmen  of  Charlotte. — That  a  war- 
rant was  annexed  to  the  two  rate-bills,  signed  by  — — -  Jusdce  of 
the  Peace,  directing  bun  the  defendant,  as  collector,  to  collect  the 
same. — That  the  plaintifi*  was  assessed  in  each  of  those  rate4^ 
and  because  he  refused  to  pay  said  rates,  he  the  defendant,  by  vir- 
tue of  said  warrants,  took  the  said  heifer  as  the  property  of  the 
plaintiff,  and  sold  the  same  as  the  law  in  such  cases  directs,  which 
they  relied  on  as  a  sufficient  defence,  jf  proved. 

The  counsel  for  the  plaintiff  objected,  and  msisted  that  to  enti- 
tle the  defendant  to  give  the  warraat  and  rate-bills  in  evidence,  he 
must  first  shew  that  the  taxes  mentioned  were  l^^ally  granted  by  the 
town  of  Charlotte. — ^That  for  this  purpose  it  would  be  necessary  to 
go  into  the  setdement  of  the  minister  by  the  town,  that  it  might  be 
seen  whether  every  thing  had  been  done  agreeably  to  the  statute  ia 
such  case  provided.— That  all  this  would  have  been  necessary  in 
pleading,  and  ahhough  the  defendant  is  allowed  tp  justify  without 
pleading  specidly,  yet  the  same  matters  in  substance,  which  would 
have  been  necessary  in  pleading,  will  be  necessary  in  proof,  under 
the  general  issue.— That  they  understood  that  the  decision  of  the 
Court  relative  to  the  mode  of  practice  in  this  case,  did  not  affect  the 
subject  matter  of  the  justification. — That  the  defendant  now  offer- 
ed to  justify  under  an  authority,  and  to  carry  into  execution  an  act 
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of  a  dorporation^  in  doing  which,  it  would  be  necessary,  according  Clniiendm^ 
to  well  known  and  established  principles  of  law,  to  shew  that  the      1797    ' 
whole  was  legally  right.     1  Esp.  103—4 — 5. 


Wilcox 

The  defendant's  counsel  said  in  reply,  that  a  collector  is  a  known  *'• . 
officer — he  is  bound  to  obey  his  warrant. — That  there  is  no  reason 
why  a  legal  warrant  should  not  be  as  sufficient  to  justify  a  collector 
of  taxes,  as  a  legal  writ  ta  justify  a  Sheriff  or  other  officer  serving 
legal  process.  The  treasurer's  warrant  would  be  sufficient  to  justi- 
fy a  ocrfleetor  of  Stale  taxes.  A  collector  of  a  corporation,  has  by 
statute  the  same  powers,  the  same  dluties  to  perform,  and  of  coarse 
the  same  indemnity,  and  could  not  be  held  liable  for  the  acts  of  the 
corporation  or  even  of  the  assessors  :  if  either  of  these  have  done 
wrong,  the  action  should  be  brought  against  one  or  the  otlier  ac- 
cordiogly. 

The  counsel  for  plaintiff  replied — This  differs  from  civil  process 
issued  by  a  Court  or  magistrate  having  competent  jurisdiction.  In 
that  case,  the  writ  issues  under  a  general  and  known  law  of  the 
State,  from  a  known  authority.  The  officer  to  whom  it  is  directed, 
is  bound  to  obey  the  precept,  and  shall  therefore  be  justified  by  it. 
But  the  acts  of  a  corporation  are  known  to  their  own  members  on- 
fjr — toothers,  they  are  private  acts,  and  to  be  known,  must  be 
proved.  This  case  differs  likewise  from  that  of  a  collector  of  State 
taxes. — The  Treasurer  issues  his  warrant  for  the  collection  of  a  tax, 
under  publick  and  known  laws,  of  which  the  Court  are  ex  officio 
bound  to  take  notice.  A  collector  of  a  state  tax,  therefore,  need  not 
shew  the  law  which  is  among  the  publick  acts  of  the  State.  This 
warrant  is  sufficient  for  him. 

Hall,  J.  In  this  case  the  warrant  and  rate-bill,  or  bill  of  aa- 
aessment,  are  sufficient  to  justify  the  collector.  I  can  see  no  dis- 
tinction between  thb  case  and  that  of  an  officer  serving  civil  pro- 
cess, or  a  acollector  of  State  taxes  with  a  Treasurer's  warrant.  A 
town  officer  is  an  officer  known  in  law.  A  Justice  of  the  Peace  is 
empowered  to  issue  such  warrant  for  the  collection  of  town  taxes ; 
and  the  collector  is,  by  law,  compelled  to  collect  the  rate  committed 
to  him  with  the  warrant,  and  is  made  accountable  for  it  without  any 
exception.     It  would  be  very  hard,  as  he  is  not  allowed  to  judge  of 

tbe  l^;ality,  that  he  should  be  m  any  way  answerable  for  any  wrong 
11 
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CkittmitM,  which  either  the  town,  or  the  sdectmen,  or  whoever  were  thea»> 
1797.  '    sessors  should  have  committed.     If  the  town  proceeded  ill^Uy  in 
granting  a  tax^  or  if  the  selectmen  have  made  an  illegal  assessment 
on  any  one,  an  action,  if  brought,  should  be  against  the  town  or  se- 
lectmen as  the  case  may  be,  and  not  against  the  collector. 

I  am  therefore  of  opinion,  that  it  b  a  sufficient  justification  for 
the  collector  to  shew  a  warrant  and  a  rate-bill  apparently  legal. 

Chipman,  Ch.  J.  A  warrant  and  rate-bill  are  not  sufficient  to 
justify  a  collector  of  town  taxes.  There  appears  to  be  a  clear  and 
sensible  distinction  between  the  case  of  a  town  collector,  and  that  of 
an  officer  serving  civil  process,  issued  by  authority  of  competent 
jurisdiction,  or  of  a  collector  of  State  taxes  under  a  warrant  from 
the  Treasurer  of  the  State.  In  those  cases,  no  question  can  arise, 
except  whether  the  party  applying  have  complied  with  what  the 
law  makes  a  prerequisite,  and  of  this,  the  authority  signing  is  the 
Judge.  Nothing  depends  on  any  preceding  act  of  any  man,  or 
body  of  men.  to  lay  a  foundation  for  its  legality.  An  officer  serving 
civil  process  is  merely  executive.  If  he  receive  a  writ  apparently 
legal,  &  within  the  jurisdiction  of  the  authority  signing  it,  he  is  bound 
to  obey  its  precept.  If  there  be  any  ill^ality  not  apparent  on  the 
face  of  the  writ,  the  plaintiff  and  the  authority  issuing  the  same,  may 
be  liable,  not  the  officer  serving  it. 

When  a  state  tax  is  granted,  it  is  granted  by  a  pubUck  act  of  le- 
gislation, and  the  Treasurer  is  empowered  by  a  publick  law  of  the 
State,  to  issue  his  warrant  for  the  collection  of  such  tax,  to  the  first 
Constables  of  tlie  several  towns,  who,  by  law,  are  made  collectors 
of  State  taxes  in  their  respective  towns.  The  grant  of  the  tax,  the 
power  of  the  Treasurer  t6  issue  "warrants,  and  the  powers  of  the 
Constables,  as  collectors  of  State  taxes,  are  by  publick  laws,  of 
which  the  Courts  are  bound  to  take  notice  ex  officio,  A  collector 
of  a  State  tax,  therefore,  need  only  to  shew  his  appointment  and 
the  Treasurer's  warrant  in  his  justification,  should  he  be  sued  for 
executing  such  warrant.  All  the  rest  is  matter  of  law,  not  of  evi- 
dence. But,  should  the  Treasurer  issue  his  warrant  to  the  first 
Constable  of  a  town,  directing  him  to  collect  a  tax  of  the  inhabitants 
of  the  town,  when  no  such  tax  had  been  granted  by  the  Legislature, 
and  an  action  should  be  brought  against  the  Constable  for  takiiig 
property  tbereoo>  his  warrant  would  be  no  justification. , 
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The  Court  are  equally  bound,  ex  oficioy  to  take  notice  that  there  CMUtndim, 
is  no  law  granting  the  tax.     The  power  of  the  Treasurer  to  issue     *i7977' 
warrants  for  the  collection  of  taxes,  is  given  only  in  cases  of  taxes  v^^v^^ 
granted  by  law ;  and  it  can  never  %e  admitted,  that  any  person  is     ^ilc<^ 
ignorant  of  the  exbtence  of  the  publick  acts  of  the  Legislature  of  Sherwiq^ 
the  State. 

The  corporate  powers  of  towns  are  certainly  of  publick  notoriety 
in  the  laws  of  the  State ;  but  the  corporate  acts  of  any  town,  are  to 
all  but  the  inBabitants,  who  are  members  of  the  corporation,  private 
acts — they  ore  unknown  to  others.  Courts  can  luiow  nothing  of 
them  but  by  proof.  They  are  not  matters  of  law,  but  of  fact— the 
effect -of  which  is  to  be  determuied  upon  legal  principles. 

The  power  of  a  town,  as  a  corporation,  is  not  general;  it  is  lim- 
ited both  as  to  the  subject  matter  and  the  mode  of  exercising  it 
For  instance,  should  the  inhabitants  presume  to  vote  a  tax  to  raise  a 
sum  of  money,  for  the  purpose  of  setting  up  a  manufactory,  the  sub- 
ject not  being  within  the  powers  given  by  law  to  towns,  the  vote 
would  be  illegal  and  void. 

The  mode  of  calling  town  meetings  is  prescribed  by  law. — Should 
the  selectmen,  therefore,  instead  of  setting  up  a  notification  for  calU 
Ing  a  town  meeting,  as  the  law  directs,  only  order  a  prociamadoo 
for  that  purpose  to  be  made,  at  some  publick  phice,  or  should  they 
warn  the  meeting  to  be  holden  within  three  days  only,  after  setting 
up  a  notification,  and  upon  such  notification  should  hold  a  meeting, 
in  either  case  every  thing  done  at  such  meeting  would  be  illegal  and' 
void.  It  would  no  more  bind  the  inhabitants,  nor  have  any  more 
the  force  of  a  corporate  act,  than  the  agreement  of  half  a  dozen 
individuals,  accidentally  met  at  a  private  house.  For  these  reason^, 
the  doings  of  a  town  ought  to  be  shewn  by  any  person  who  justi- 
fies by  an  authority  in  any  way  derived  from  them. 

The  power  to  issue  warrants  for  the  collection  of  town  taxes,  is 
not  incidental  to  the  office  of  Justice  of  the  Peace ;  it  is  git  en  by 
statute,  and  is  given  only  in  cases  where  taxes  have  been  granted. 
The  power  might  as  well  have  been  given  to  the  town  treasurer, 
and  perhaps  with  more  propriety.  The  Justice  is,  in  this  case,  a 
mere  msthunent.  He  ought,  doubtless  in  every  case,  before  he  is- 
sues a  warrant  for  the  collection  of  a  tax,  to  be  satbfied  that  a  vote 
has  been  passed  granting  such  tax.    Should  he  issue  a  warrant  \n  a 
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Ch'Uendin,  case  where  no  tax  had  been  vofed,  he  would  certainly  be  liable  for 
^1797^^*  ^^  consequences.  But^  if  a  tax  has  been  voted^  I  apprehend  he  is 
not  bound  to  judge  of  the  legality  of  the  vote,  and  would  not  in  any 
ws^  be  accMintfthle  for  its  legalUy. 

The  town  collector  could  no  more  justify  the  collecting  a  tax  by 
virtue  of  a  warrant  from  a  Justice  of  the  Peace,  when  the  town  had 
granted  no  such  tax,  than  a  Constable  could  justify  collecting  a 
State  tax,  on  the  Treasurer's  warrant  issued  without  any  law,  grant- 
ing  such  tax.  The  difference  is,  that  in  the  latter  case,  the  Court 
takes  notice,  as  a  matter  of  course,  whether  any  law  exists  granting 
such  State  tax  or  not  In  the  former  case  the  Court  have  no  knowl- 
edge of  what  the  town  have  done,  until  it  be  shewn  in  pleading  or 
in  evidence ;  and  until  this  be  done,  they  must  go  upon  the  maxim, 
that  what  appears  not  to  them,  has  no  legal  existence. 

It.may  further  be  observed,  that  towns  and  all  othe^  corporations, 
exist  as  such,  and  derive  their  power  from  the  law  solely.  They 
are  artificial  bodies — their  powers  are  not  general,  at  the  pleasure 
of  the  members,  nor  are  they  inherent :  while  they  act  agreeably  tp 
their  legal  powers,  their  acts  are  within  their  proper  limits,  as  valid 
and  binding  as  the  general  laws  of  the  State :  when  they  do  not  pro- 
ceed agreeably  to  their  legal  powers,  their  proceedings  are  absolute* 
)y  null  and  void,  nor  have  they  the  least  force  to  authorise,  justify, 
or^excuse  any  officer  who  shall  attempt  their  execution. 

If  an  action  of  trespass  might  be  maintained  against  a  town  in  a 
'corporate  capacity,  it  would  deserve  consideration  in  this  case.  But 
DO  action  of  trespass  can  be  maintained  against  a  corporation — this 
follows  from  what  has  been  before  observed.  If  the  members  of  a 
corporation,  though  ever  so  formally  assembled,  do,  or  agree  to  do, 
an  act  which  is  illegal  and  wrong,  the  law  will  not  consider  it  as  the 
act  of  the  corporation,  but  of  the  acting  individuab  in  their  natural 
capacities.  As  such  act  binds  no  one,  so  it  authorises  no  one  to 
carry  it  into  effect ;  and  if  an  injury  ensue,  all  who  act  in  the  busi- 
ness are  volunteers  in  the  injury. 

These  I  take  to  be  the  principles  of  the  common  law,  as  old  as 

'  the  law  itself— -principles  which  are  not  subject  to  the  controul  of 

the  Court,  nor  m  the  power  of  the  Court  to  alter  without  logislative 

aid.    If  an  action  will  not  lie  against  the  acting  members  in  this 

oase,  there  is  an  injury  without  a  remedy.   I'he  collector  is,  and  must 
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be  an  inh^|[>itant  and  member  of  the  town,  and  in  cases  like  the  pres-  Chkienitjnt 
em,  be  is  clearly  an  acting  member — indeed,  the  only  member  im*     ^i7^7* 
mediately  acting,  in  what  is  charged  to  be  an  injury.     As  such,  he  "^-^^v-w^ 
is  liable,  if  any  one  can  be  liable,  either  by  himself  or  jointly  with        ^|^' 
others.     Whether  a  collector  would  be  answerable  for  an  injury  ^l»«rwiii. 
arising  to  any  one  by  an  unjust  or  unequal  assessment,  is  a  question 
which  does  not  arise  in  the  present  case.  / 

Aa  to  the  proceedings  of  the  town,  in  settDng  their  minister,  I 
tbink  we  have  nothing  to  do  with  them,  in  thb  case;  for  let  the 
mode  of  proceeding  in  the  settlement  be  what  it  may,  if  the  minis- 
ter continued  to  preach  to  them  by  agreement,  or  consent,  he  was 
entitled  to  a  compensation,  and  the  town  had  a  right  to  vote  a  tax 
for  the  parpose  of  making  him  a  compensation. 

Another  argument  I  ought  to  have  noticed,  which  was  urged  by 
the  counsel  for  the  defendant,  and  seems  to  have  weight  with  my 
brother  Hail.  It  was  said  that  collectors  are  obliged  to  collect  all 
taxes  committed  to  them,  and  are  made  accountable  for  them  with- 
out  any  exception — that  as  this  puts  the  legality  of  the  tax  out  of  the 
question,  with  a  collector,  he  ought  not  to  be  made  liable  if  it  be  il- 
legal. The  words  of  the  statute  are,  ^^  All  collectors  of  rates  shall 
gather  and  pay  the  rates  to  them  committed  for  collection,  by  such 
times,  and  to  such  persons,  as  they  shall  be  directed  in  their  respec- 
tive warrants  j^  and  if  any  collector  or  collectors  shall  not  perform 
the  trust  committed  to  him  or  them,  according  to  law,  he  or  they 
shall  be  accountable  for  such  rate,  or  such  arrearages  thereof,  &c.'^ 
I  cannot  think  that  this  paragraph  affects  the  present  question.  It 
was  designed  solely  to  point  out  the  duty  of  collectors,  in  collecting 
taxes,  and  to  enforce  their  performance.  It  could  not  be  intended 
to  indemnify  collectors  of  towns,  in  distressing  the  inhabitants  with 
the  collection  of  pretended  taxes,  which  had  never  been  granted ; 
and  an  illegal  grant,  in  this  case,  and  no  grant,  have  the  same  legal 
effect. 

Such  a  construction  would  be  very  arbitrary,  and  would  open  a 
door  to  very  great  injustice.  In  the  act  regulating  the  office  and 
duty  of  Sheriffs,  it  is  enacted  <^  That  Sheriffs  and  Constables  shall 
receive  all  manner  of  writs,  at  any  places  and  at  any  times,  within 
the  limite  of  their  jurisdictions,  wl\en  and  wheresoeveAhey  shall  be 
tendered  to  them,  and  shall  execute  the  same,  according  to  the  di- 
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CJktttefulm,  rection  therein  given."  The  expression  in  thb  act  is  stronger  than 
^Tm7'  in  the  act  before  recited ;  yet,  surely,  no  one  will  suppose  that  the 
Sheriff  or  Constable  is  bound  to  receive  or  execute  a  writ,  apparent- 
ly illegal,  or  that  either  of  them  would  be  indemnified  in  arresting 
the  body  or  seizing  the  property  on  such  ill^al  wnt  The  law  re- 
cognizes no  writs  but  such  as  are  legal. 

For  these  reasons,  I  am  of  opinion^  that  it  is  necessaiy  for  the  de- 
fendant to  shew  a  tax  or  taxes  legally  granted  by  the  town  of  Char- 
lotte, before  he  can  offer  in  evidence  the  rate-bills  and  warrant, 
which  are  hb  immediate  authority  for  collecting  the  same. 

WooBBBiDGjB,  J.  agreed  in  opinion  with  Hall,  J.  and  gave  the 
same  reasons. 

The  counsel  for  defihndant  then  produced  two  warrants,  dated 
February  24, 1794  and  95,  and  the  rate- bills  to  which  the  warrantr 
severally  referred.  It  also  appeared  in  evidence,  that  the  selectmen 
who  had  signed  the  rate-bills,  had  been  legally  chosen  and  sworn. 

The  counsel  for  the  plaintiff  took  an  exception  to  the  warrants  and 
rate-bills,  as  being  illegal  on  the  face  of  them.  The  warrants  ap- 
peared to  be  signed  by —— Strong,  Justice  of  the  Peace,  dhrected 
to  the  defendant  as  collector  of  the  town  of  Charlotte,  and  command- 
ing him  to  collect  the  rates  as  assessed  in  the  respective  rate4Mll8,a8 
referred  to  in  each  warrant,  but  neither  of  the  warrants  mentioned 
any  tax  to  havd  been  granted  or  voted  by  the  town«  On  one  rate- 
bill  was  endorsed  "Mr.  Gillet's  rate  for  1793"— on  the  other,  «*Mr. 
Gillet's  rate  for  1794,"  and  each  bill  was  subscribed  by  the  select- 
men of  Charlotte.  It  was  insbted,  that  as  no  mention  was  made  in 
the  warrants,  of  any  vote  or  grant  of  a  tax  or  taxes,  they  were  not 
sufficient  for  the  defendant. — That  in  the  former  question  it  was 
supposed  that  the  warrants  would  shew  that  the  several  taxes  had 
been  granted  by  the  town,  but  on  their  being  produced  it  appeared 
otherwise. 

The  Court,  after  hearing  an  argument  on  thb  point,  were  of  opin- 
ion, that  these  warrants  were  not  on  the  face  of  them  legal. 

The  counsel  for  defendant  then  offered  in  evidence  the  proceed- 
ings of  the  town  in  the  settlement  of  Mr.  GiUet,  in  the  year •. 

The  town  had  regularly  voted  to  give  Mr.  Gillet,  on  hb  settiement 
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as  their  minister,  a  certain  sum  by  way  of  settlement^  and  a  certain  CkOunim, 
sum  (which  was  the  sum  contained  in  each  of  the  rate-biUs  produ-  ^tqIt^* 
ced)  yearly ;  for  his  support,  and  offered  to  shew  that  Mr.  Oillet  was  v^orv> 
settled  aQd  ordained  accordingly. 

The  counsel  for  the  defendant  said,  there  was  no  necessity,  that 
in  such  case,  a  tax  should  be  directly  voted  by  the  town. — That 
when  the  town  had  agreed  with  a  minister  for  a  certain  sum  annual- 
ly, the  statute  for  supporting  ministers  of  the  gospel  made  it  an  an- 
nual tax  on  the  town.  By  that  statute,  every  town  and  parish  are 
authorised,  among  other  thuigs,  to  settle  a  minister,  <^  and  iurther  to 
vote  such  mimster  such  settlement  and  annual  support  in  money,  or 
otherwise,  as  shall  be  agreed  upon  between  such  minuter  and  peo- 
ple,  and  as  it  shall  be  found  necessary,  to  be  assessed  on  the  poUs 
and  rateable  estates  of  persons  living  and  estates  lying  within  such 
town  or  parish." — That  nothing  more  was  necessary,  than  that  the 
town  should  vote  the  minister  a  certain  sum  annually,  and  the  stat- 
ute directs  in  what  mode  h  shall  be  raised,  by  an  assessment  on  the 
polls  and  rateable  estates  of  the  inhabitants,  as  there  prescribed. — 
That  such  vote  was  equivalent  to  the  grant  of  an  annual  tax,  to  the 
amount  agreed  upon,  and  so  long  as  the  minister  should  continue  to 
preach  agreeably  to  the  settlement. 

The  plaintiff's  counsel  in  reply,  observed  that  this  was  a  contract 
only  between  the  town  and  Mr.  Gillet ;  at  least  it,  became  so  on 
Mr.  Gillet's  compliance — ^it  has  nothing  to  do  with  the  mode  of 
raising  the  money.  The  most  that  can  be  made  of  the  statute  is, 
that  it  authorises  a  town  to  vote  a  tax  or  taxes,  to  enable  them  to 
fidfil  their  contract,  if  it  should  be  necessary  to  raise  the  money  in 
that  mode. . 

Hall,  J.  I  consider  it  doubtful  whether  the  statute  intended 
that  a  tax  should  be  levied  from  year  to  year,  to  enable  the  town  to 
fulfil  their  engagement,  whhout  any  further  vote  of  the  town,  but 
am  of  opinion  that  the  whole  should  be  left  to  the  Jury. 

Chipman,  Ch.  J.  I  am  clearly  of  opinion,  that  the  clause  which^ 
has  been  recited,  will  not  bear  the  construction  contended  for  by 
the  defendant's  counsel.  The  town  might  have  other  means  of 
raising  the  money,  and  the  minister  might  be  settled  with  that  view. 
The  clause  recited  seems  prinsipaUy  intend^  to  cdisignate  the  fund 
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ChiUtnden,  oot  of  which  the  town  or  parish  might  raise  the  money  if  it  should 
^Yw7'     ^  voted,  and  the  persons  who  should  be  liable  to  be  taxed  in  such 
*w-^v>^    case.    It  would  be  giving  great  latitude  of  construction,  to  say  that 
^iJ^***     it  authorised  the  town  or  parish,  where  they  should  vote  a  settle- 
Sbenriii.     jg^^ixt  and  annual  support  for  the  minister,  to  vote  abo  thalt  the  satoe 
should  be  collected  from  time  to  time,  as  it  should  fall  due^^    But  h 
does  not  appear  that  the  town  of  Charlotte  has  done  this,    I  consid- 
er this  to  be  properly  a  question  of  law,  which  it  is  the  duty  of  the 
Court  to  decide.    Where  a  doubt  arises  on  the  weight  of  evidence 
to  prove  certain  facts,  which  as  they  may  be  found,  would  bring  the 
'         case  within  certain  rules  of  law,  or  not,  it  is  the  province  of  the  Jury 
to  decide,  that  is  not  the  present  case.   The  question  now  before  the 
Court,  is  a  previous  question  of  law,  independent  of  any  fact  to  be 
found  by  the  Jury. 

The  evidence,  therefore,  offered  by  the  defendant,  ought  not  te 
go  to  the  Jury. 

WooDBRiDOE,  J.  was  of  the  same  opinion. 

Verdict  for  the  plaintiff. 


Carfentek  vi.  CbiT. 

If  a  defeiKlant,  io  ab  action  oo'contract,  had.  before  the  cominenceineDt  of  Ibe 
plaiotiiTi  action,  become  liable  to  pay  a  demand,  against  which,  the  plaiatiff 
was  bouid  to  indemnify  him,  yet  if  the  defendant  had  not  paid  the  demand  be- 
fore the  commencement  of  the  plaiatiff*!  action,  he  cannot  plead  it  io  offset 

In  a  declaration  on  a  contract  for  the  payment  of  specifick  artlclet,  at  a  partiniUr 
time  and  place,  it  U  not  necessary  vo  aver,  that  piaiutiflf  was  ready  at  tioK 
and  place  to  receive  tb^m. 

The  rules  of  Court  do  not  permit  either  party  to  change  his  plea  aftf^r  an  isfoe  of 
fact  has  been  joined  io  the  case. 

^janiwry*'       THIS  was  an  action  of  assumpsit  on  note,  qr  written  instni- 
1797.       mcnt,  dated  February,  1791,  in  which  Coit  acknowledged  the  re- 
ceipt of  J^185, 4s,  of  Carpenter,  which  sum  he  promised  to  pay  to 
Carpenter  on  the  first  of  October,  1791,  irfdue-bills'  payable  out  of 

the  road  tax  on  the  town  of if  due-bills  to  that  amount  should 

be  allowed  by  the  County  Court  for  the  County  of  Chittenden. 
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And  if  a  sufficient  sum  should  not  be  allowed  of  such  due-bills,  then  CkUtmdent 
the  remainder  in  certain  other  due-bills.     Payment  to  be  made  at     7m^* 
the  dwelling  house  of  satd  Coit  in  Burlington.  v^rv'^^ 

The  defendant,  in  the  Court  below,  had  plead  the  general  is-  Carpenter 
sue,  and  an  ofiset,  in  two  counts.  The  first  count  was  on  a  prom-  Coit. 
ise  to  indemnify  and  save  harmless  the  defendant  against  any  dam- 
ages which  he  should  sustain  in  consequence  of  his  becoming  bail  to 
one  Pomroy,  who  was  recognized  for  the  prosecution  of  a  certain 
writ  tf  Audiia  Querela^  prayed  out  by  the  present  plaintiff.  And 
it  was  averred,  that  the  defendant  had  been  compelled  to  pay  a 
large  sum  (which  was  particularly  specified)  that  had  been  recovered 
against  Pomroy  on  his  recognizance.  The  promise  was  alleged  to 
have  been  made  before,  and  the  money  to  have  been  paid  since 
the  commencement  of  the  present  action.  The  second  count  was 
for  money  paid,  laid  out  and  expended. 

To  both  which  counts  in  ofiset,  the  general  issue  had  been  plead- 
ed in  the  Court  below. 

Fay,  for  plaintiff,  moved  for  leave  to  alter  his  plea  to  the  first 
count  of  the  defendant's  plea  in  ofiset,  and  to  demur,  on  terms. 

By  the  Court.  The  rule  of  this  Court,  allowing  parties  to  alter 
their  pleas,  has  never  been  construed  to  permit  either  party  to  alter 
his  plea,  aAer  an  issue  of  fact  has  been  joined^  It  has  been  often 
so  ruled.    It  was  so  ruled  in  House  against  Billings. 

.  The  cause  now  came  on  to  trial,  on  the  pleadings  and  issues  is 
above  stated. 

The  note  'being  admitted,  was  read  with  an  endorsement  of  a 
considerable  sum  as  having  been  received. 

The  counsel  for  the  defendant  thAi  stated  their  evidence  on  the 
plea  in  ofiset. — That  the  defendant,  long  before  the  commencement 
of  the  present  action,  had,  at  the  request  of  the  plaintiff,  procured 
one  Pomroy  to  become  recognized  for  the  prosecution  of  a  writ  of 
Audita  Querela,  as  mentioned  in  the  first  count  of  the  defendant's 
plea  in  offset. — That  the  defendant  engaged  to  indemnify  Pomroy, 
and  the  plaintiff  promised  that  if  the  defendant  should  be  compelled 
to  pay  any  thing  on  that  account,  the  same  should  be  allowed  on 
the  contract  now  in  fuit. — That  the  Audita  Querela  was  determin- 
12 
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ChiUendm,  ed  against  the  present  plamtiffy^and  a  recovery  had,  lor  a  large  soai 
im^'     against  Pomroy,  on  his  recognizaoce,  at  the  adjourned  terai  of  the 
s^^^v-^^  County  Court  in  June  last,  whith  sum  the  defendant,  agreeably  to 
Carpenter  ^3  engagement  with  Pomroy,  had  paid. 

The  counsel  for  plaintiff  objected  that  this  evidence  was  not  ad- 
missible under  the  statute,  as  it  will  not  prove  a  debt  due  at  the  time 
of  the -commencement  of  the  plaintiff's  action. 

For  defendant  it  was  insisted,  that  it  would  be  unjust  to  exclude 
the  proof  of  this  sum  in  offset,  since  it  was  paid  on  an  agreement  so 
to  be  applied,  though  not  actually  paid  before  the  commencement 
of  the  plaintiff's  action.  The  agreement  however  was  long  before ; 
but  from  the  nature  of  the  business,  the  defendant  had  been  compel- 
led to  pay  nothing  until  Jiuie  last  The  plaintiff  ought  in  conse- 
quence to  have  forborne  the  suit  on  this  note,  or  to  have  paid  what 
was  recovered  against  Pomroy ;  but  since  he  has  done  neither,  the 
sum  so  paid  ought.to  be  allowed  in  offset,  which  would  only  be  cai^ 
rying  into  effect  the  agreement  of  the  parties,  and  compelling  the 
plaintiff  to  do  no  more  than  he  ought  in  conscience  to  have  done, 
and  in  the  same  manner  as  it  had  been  agreed. 

Chipman,  Ch.  J.  The  statute  is  pointedly  against  the  defend- 
ant, upon  the  ofl^t.  But  if  it  be  proved,  that  plaintiff  agreed  to  al- 
low the  defendant  on  the  note,  whatever  he  might  be  compelled  to  pay 
to  Pomroy,  the  defendant  may  have  justice  in  the  case,  consistent 
with  the  rules  of  law,  and  without  the  aid  of  the  statute  of  of&ets. 
For  if  the  plaintiff  agreed,  that  whatever  the  defendant  should  be 
compelled  to  pay,  on  account  of  his  engagement  to  Pomroy,  should 
be  allowed  as  so  much  paid  on  the  contract  now  in  suit,  the  plaintiff 
could  m  no  way  discharge  or  avoid  that  agreement,  but  by  prevent- 
ing any  thing  coming  against  Pomroy,  on  account  of  his  recogni- 
zance, or,  by  paying  it  himself.  And  if  he  has  suffered  a  recovwy 
to  be  had  against  Pomroy,  and  the  defendant  has  paid  the  money  so 
recovered,  it  may  be  proved  in  payment,  under  the  general  issue. 

If  the  plaintiff  direcU  payment  to  be  made  on  a  demand  already 
,  in  suit,  and  payment  be  made  accordingly,  at  any  time  before  the 
trial,  such  payment  may  be  given  in  evidence  under  the  general 
issue. 

Hall,  J.  and  Woodbridoe,  J.  concurred. 
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tht  offset  was  abandoned,  and  the  defendant  attempted  to  prove  Cknundm^ 
the  agreement  as  above  stated,  but  fiuled  m  his  proof.    The  Jury      ''17^* 
theroforc  found  a  verdict  for  the  plaintiff. 


Carpenter 
The  defendant's  counsel  moved  in  arrest  of  judgment,  for  insuf-        vf 

ficiency  of  the  declaration  on  two  grounds.     1st.  That  it  contained 

no  averment  that  the  plaintiff  was  at  the  house  of  defendant,  in  Bur« 

lington,  on  the  said  first  day  of  October,  1791  ^  (the  place  and  time 

of  payment  appointed  in  the  note)  ready  to  receive  the  payment, 

&c     2d.  That  it  contained  no  averment  that  the  accounto  for  work 

in  the  town  of had  been  allowed  by  the  County  Court. 

Fayf  for  the  plaintiff,  contended  that  the  averment  is  the  first 
exception  was  unnecessary — that  the  want  of  it  would  not  have  been 
fatal  on  a  general  demurrer — ^that  the  averment  in  the  last  excep- 
tion would  have  been  improper.  At  any  rate,  if  one  or  both  of  the 
exceptions  might  have  prevailed  on  a  special  demurrer,  yet  they 
were  aided  by  the  verdict.  5  Com.  Dig.  pi.  b.  87. — In  assumpMtty 
that  plaintiff  should  not  be  disturbed  in  carrying  away  fane  from  a 
certan  place  where  the  furze  was  to  be  taken,  there  was  no  aver- 
ment that  he  was  disturbed  before  that  day.  It  was .  held  that  this 
defect  was  cured  by  the  verdict. 

The  counsel  for  defendant,  ui  suppoaLpf  the  motion,  contended 
that  the  averments  in  both  instances  were  necessary.  In  support  of 
\be  first  exception,  it  was  urged,  that  the  defendant  was  not  hoMen 
to  pay,  unless  the  plaintiff  was  ready  at  the  time  and  place  to  re- 
ceive the  payment.  Upon  the  second  exception,  they  said  that  the 
allow£(nce  of  the  accounts  by  the  County  Court,  as^mentioned  in 
the  note,  was  a  condition  precedent. 

The  Court  were  of  opinion  that  the  declaration  was  good  after 
verdict.  As  to  the  first  exception,  such  averment  in  this  case  is  not 
matter  of  substance.  It  is  not  traversable,  nor  any  way  necessary 
iQ  proof,  for  it  was  not  stipulated  that  the  plaintiff  should  be  person- 
ally ready,  &c.  At  any  rate,  it  is  cured  by  the  verdict.  As  to  the 
second  exception,  the  payment  of  the  sum  contained  in  the  note,  was 
not  to  depend  on  the  allowance  to  be  made  by  the  Coimty  Court* 
The  failure  of  a  sufficient  allowance,  only  changed  the  residuum  of 
payment,  by  substituting  other  due^bills.  Any  avenpent,  there- 
fore, to  this  point,  would  have  been  impertinent. 

The  defendant  can  take  nothing  by  his  motion. 
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CkUienden^ 
Jaooary,  JoHN  DoB  ex  dem.      PsARSAL  Vi.  ThORP. 


IT97. 


ir  a  defendaot,  io  ao  action  of  E^ectmeot,  prove  that  he  parchated  the  whole  of 
the  lot  demaoded— weot  into  poitesriirti  and  cleared  one  acre,  more  tbaa  fif- 
teen years  before  the  conuneocement  of  the  plaintiff*!  action,  be  will  bold  the 
whole  lot  by  tbe  statute  of  limitations.  A  possewioo  of  a  part,  ander  such 
purchase,  beiog  a  possession  of  the  whole,  is  a  bar  to  the  action. 

THIS  was  an  action  of  ejectment  for  two  hundred  acres  of  land 

in  the  town  of  Charlotte,  being  the  division  of  the  original 

Right  of  Jonathan  Aikens. 

Plea— Ke  Qenerallssue. 

The  plaintiff  made  a  clear  title  to  the  Right  of  Jonathan  Aikens 
in  Charlotte,  in  the  lessor,  a  severance  among  the  proprietors,  by 
which,  the  lot  of  land  demanded  was  legally  divided  to  the  Right  of 
said  Aikens ;  and  also  proved  the  defendant  in  possession. 

D.  CMpmany  for  defendant,  stated  that  one  Howlet  purchased 
the  lot  in  question  of  ■  Walbridge,  entered  into  posession  and 
improved  the  same,  as  early  as  June,  1785. — That  he  contmued  in 
pofisession  until  he  sold  the  lot  to  Moses  Yale. — ^That  Yale  posses- 
sed and  improved  it  till  he  sold  fifty  acres  to  Stephen  Yale,  and  the 
remainder  to  Scovil. — ^That  S.  Yale  and  Scovil  possessed  and  im- 
proved it  till  they  aflerwails  severally  sold  to  the  defendant,  who 
has  since  lived  upon  and  improved  the  premises,  and  as  a  bar  to  the 
plaintiff's  action,  relied  upon  the  clause  of  limitation  in  the  statute 
for  ^^  settling  disputes  concerning  landed  property,"  there  having 
been  in  the  defendant  and  those  under  whom  he  claims,  an  uninter^ 
rupted  possession  agunst  the  lessor's  title,  from  June,  1785,  till  the 
present  time.  The  plaintiff's  action  not  having  been  commenced, 
till  long  after  the  first  day  of  July,  1788,  the  time  limited  for  bring- 
ing actions  in  such  cases. 

Witnesses,  on  the  part  of  the  defendant,  were  then  called  to  prove 
the  purchase  and  possession  of  Howiet,  and  the  sales  and  contmu- 
ance  of  possession  from  Howlet,  through  the  Yales  and  Scovil  to 
the  defendant.  It  appeared  that  the  sales  had  in  every  instance 
been  made  by  deed,  which  the  defendant  offered  to  prove  by  parol, 
without  producing  the  deeds. 

Mar$h^  for  plaintiff,  objected  to  proving  by  parol,  a  conveyance. 
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which  appeared  to  have  been  made  by  deed,  and  insisted  that  the  CkUitndm, 

J&nu&rv 

deeds  ought  to  be  produced — that  such  was  the  general  rule  of  evi-      itw. 
dence. 

D.  CMpmany  for  plamtifT,  contended  that  to  prove  a  transfer  of 
the  possession  merely,  it  was  not  necessary  to  produce  the  deeds — 
that  for  present  purposes,  a  transfer  without  deed  was  sufficient. 
If  there  were  deeds,  they  were  superfluous.  What  might  be  done 
without  deed,  might  be  proved  without  deed.  Besides,  such  have 
been  the  decisions  in  this  Court. 

The  Court  permitted  the  defendant  to  proceed  with  parol  proqf. 
Upon  which  the  Chief  Justice  said  that  he  concurred,  because  such 
lad  been  the  precedents  in  this  Court.  He  was  unwilling,  there- 
fiwre,  to  surprise  the  party,  by  altering  the  decisions  at  the  moment 
of  triaL  He  did  not,  however,  see  the  distinction  on  which  the  de- 
cisions in  this  case  were  founded.  It  was  true  that  the  possession 
of  land  might  be  transferred  without  deed,  but  it  might  be  also  by 
decdj  and  if  it  be  made  by  deed,  the  deed  ifill  prove  it,  and  is  sure- 
ly better  evidence  than  parol  proof,  according  to  the  general  rule  of 
evidence,  founded  on  the  soundest  principles.  If  the  transfer  was 
by  deed,  the  deed,  as  ii^other  cases,  ought  to  be  produced.  It  might 
also  be  iidportant  In  ascertaining  how  much  was  possessed  under 
such  transfer. 

The  defendant  failed  in  proving  that  Howlet  possessed  the  premi- 
ses m  the  year  17B5,  and  the  Jury  found  a  verdict  for  the  plaintifi*. 

Defendant  entered  a  review. 

On  the  trial  of  this  action  upon  the  revieinP  the  next  term,  the 
plaintiff  having,  as  on  the  former  trial,  shewn  a  title  to  the  lot  in 
question,  the  defendant  relied  on  the  statute  of  limitation,  passed  the 
27th  day  of  October,  1785. 

To  bring  the  case  wiiiiin  the  statute  of  limitations,  the  defendant 
proved  that  one  Howlet,  having  purchased  the  lot  in  question  of  * 
one  Walbridge,  went  into  possession  in  the  month  of  October,  1785, 
bdbre  the  27th  day  of  the  month,  and  cleared  one  acre.  The  de- 
fendant also  made  out  a  regular  chain  of  title  from  Walbridge  to 
Idmself,  and  that  the  possession  had  accompanied  the  title. 

HUchcockf  tot  the  plaintiff,  contended  that  the  defendant  had  at 
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Chittenden,  most  acquired  a  title  to  the  acre  only  which  he  had  cleared,  and 
"^^"97?'     ^^**^  ^®  plaintiff  was  entitled  to  recover  the  remaining  part  of  the 

pfanal 

vs.  D.  Chipman,  for  defendant,  admitted  that  if  Howlet  had  gone 

into  possession  of  the  lot  without  any  purchase  or  claim,  and  made 
improvements  on  one  acre  only,  he  could  not  hold  by  the  statute  of 
limitations  more  than  that  acre,  and  possibly  not  that,  as  it  might  not 
appear  that  hb  possession  was  adverse  to  the  plaintiff's  tl^le.  But 
since  he  purchased  the  whole  lot,  and  went  into  possession  under 
the  purchase,  his  possession  of  a  part,  was  a  possession  of  the  whole, 
adverse  to  the  plaintiff's  tide. 

The  Court  decided,  that  as  the  defendant  purchased  the  whole 
lot,  and  went  into  possession  under  such  purchase,  he  was,  in  con- 
templation of  law,  in  possession  of  the  whole  lot 

Verdict  for  the  defendant 


Note  —As  a  judgoietit  in  an  action  of  fjecUnent,  was  not,  at  that  time»  a  bar 
to  aiiotber  actiOD  of  ejecttoent  for  tbe  tame  land,  the  plaintiff  brought  an  action  of 
cjectineot  for  the  same  lot,  Mon  the  Circuit  Court  Uolden  by  Judges  PatUntn 
Slid  PctfK.  Oa  trial  of  the  action  at  May  tenn,  1799,  the  evidence  was  the  aaiac 
as  on  ibe  last  trial  before  the  Supreme  Court,  and  ihe  only  qurttioo  was  whether 
the  drff  ndant  was  entitled  to  tbe  whole  h>t  by  the  statute  of  liaitatioos,  or,  to 
the  bcre  only  which  he  bad  cleared. 

The  Court  decided  that  the  defendant's  posspssion  of  the  one  acre,  under  a  pur- 
chase of  the  whole  lot,  waa  a  poscession  of  the  whole  lot,  aod  the  defendant  bad  a 
verdict. 


Allen  v9.  Mann. 

Tbe  takiitg  out  of  a  writ,  is  the  conjmencement  of  an  i^ctioo,   to  save  tbe  deoiaod 
from  ihe  statute  of  KmHattoos,  aod  not  tbe  rervice  of  the  writ. 

Chuimdin        THIS  was  an  action  of  trespass  on  the  case,  in  which  the  plain- 
January,    tiff  declared,  in  substance,  that  on  the  26th  day  of  November,  1793, 
he  took  out  a  writ  of  summons  of  that  date,  signed  by  ,  against 

W.  G.  of  Vergennes,  on  a  note  of  hand  given  him  by  the  said  W. 
G.  on  the  10th  day  of  January^  1794,  for  the  sum  of  £— — ,  which 
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writ  was  made  returnable  to  the  County  Court  then  next  to  be  hoi-  CkUimdm, 

den  for  the  County  of  Chittenden,  on  the Monday  of  Februa-      TiSiT' 

ly,  1794. — That  on  the  30th  day  of  November,  1793,  he  delivered  ^^'^^'-^• 
the  said  writ  to  the  defendant,  then  a  legal  Constable  of  said  Ver-      ^J]^ 
gennes,  to  serve  and  return  according  to  law ;  and  though  the  de-     Main. 
fendant  had  a  reasonable  time  and  opportunity  to  serve  the  same, 
yet  he  altogether  neglected  and  wilfully  refused  to  serve  the  same 
before  the  first  day  of  December,  then  next,  whereby  the  plaintiff's 
action  on  said  note  was  barred  by  the  statute  of  limitations,  and  the 
sum  due  thereon  wholly  lost  to  the  plaintiff. 

The  writ  in  the  present  action  was  dated  the  9th  day  of  Janua- 
ry, 1794. 

Plea— 2Vo^  GmUy. 

The  plaintiff  proved  tlie  note  against  W.  G.— the  taking  out  of 
the  writ  and  its  delivery  to  the  defendant,  (who  was  also  admitted  to 
be  a  Constable  of  Vergennes)  •n  the  30th  day  of  November,  1793, 
which  was  on  Saturday,  near  sun-set.  It  was  farther  proved,  that 
on  Monday  following,  which  was  the  2d  day  of  December,  the  de- 
fendant being  informed  that  the  statute  of  limitations  had  run  on  the 
demand,  returned  the  writ  to  J.  S.,  from  whom  he  received  it,  and 
who  acted  as  attorney  for  the  plaintiff,  without  having  made  ser- 
vice. It  farther  appeared,  that  a  few  days  after,  the  defendant  on 
taking  advice,  went  to  J.  S.,  who  still  had  the  writ,  and  offered  to 
serve  it  at  his  own  peril,  but  J.  S.  refused  to  permit  hhn  to  serve  it. 

Chipman,  Ch.  J.  It  will  be  in  vain  for  the  plaintiff  to  proceed.  - 
It  is  clear,  as  well  from  the  declaration  as  the  proof,  that  there  is  no 
foundation  for  the  action.  The  declaration  is  wholly  insufficient  to 
support  a  judgment,  should  the  plaintiff  obtain  a  verdict.  From  his 
own  shewing  it  appears  that  the  plaintiff  has  sustained  no  injury, 
unless  from  his  own  voluntary  act.  The  taking  out  of  a  writ  is  the 
commencement  of  an  action,  to  avoid  the  statute  of  limitations,  if  it 
be  actually  taken  out,  it  is  sufficient  if  it  be  serVed  in  time  for  the 
next  Court,  to  which  it  must  be  made  returnable.  The  statute  of 
offsets  has  made  the  day  of  serving  the  writ,  the  commencement  of 
the  action,  for  certain  purposes.  The  statute  of  limitation  has  made 
no  such  alteration :  it  remains,  therefore,  as  at  common  law,  and 
when  the  defendant  received  the  writ,  he  had  the  whole  time  of  ser- 
vice to  the  next  Court  (some  time  in  the  beginning  of  February)  to 
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^J^^'  make  the  service.  Uiitathattimc,frointhenatureof  the  thing,  the 
1797.  '  plaintiff  could  sustain  no  injury,  and  could  have  no  cause  of  com- 
•  plaint  against  the  officer.  At  the  time  of  bringing  this  acUon,  the 
9th  day  of  January,  1794,  the  time  of  service  not  being  then  expired, 
it  is  apparent  there  could  exist  no  right  of  action  in  this  case.  The 
defendant  ought  to  have  demurred.  It  would  be  nugatory  for  the 
plaintiff  to  take  a  verdict,  for  a  judgment  in  this  case  could  not  be 
supported.  Indeed,  though  the  evidence  proves  the  facts  alleged 
in  the  declaration,  it  does  not  prove  the  defendant  to  have  been 
guilty  of  any  thing  which  the  law  can  deem  an  injuiy.  He  is  in 
fact  charged  with  nothmg  upon  which  to  say  he  is  guilty.  If  the 
plaintiff  or  his  agent,  has  not  permitted  the  writ  afterwards  to  be 
sented,  although  there  was  ample  time,  as  it  appears,  he  has  lost  his 
debt  by  hb  own  latches,  or  his  eagerness  to  entrap  an  officer  who 
had  done  nothing  amiss. 

The  other  Judges  concurring,  the  counsel  for  plaintiff  suffered  a 
verdict  to  be  taken  against  him. 


Everts  vs.  Biiown. 

A  tnirenant  in  a  deed  by  B.  conveying  laodt  to  E.  in  these  words-"  That  laid  E 
•hall  hold  the  premises,  so  that  neither  I  the  said  B.,  my  heir,  or  as^igw,  or 
any  pereoo  claiming  in  or  under  me  or  them,  or  under  New  Hampshire,  shall 
ever  have  any  right,  title,  interpst  or  demand  thereto,  but  shall  by  thb  deed. 
be  forever  barred  and  excluded,"  has  not'the  same  legal  effect,  as  acoveoant 
of  seisin  or  a  covenant  of  warranty. 

To  shew  a  breach  of  this  covenant,  it  is  not  neces-ary  to  prove  an  eviction,  as  in 
an  action  on  a  covenant  of  warranty,  nor  is  it  broken  by  a  dormant  title,  not 
put  in  exercise. 

Bnt  if  a  person  be  in  possession,  holding  under  New-Hampshire,  adverse  to  the 
plaintiff's  title,  it  is  a  breach  of  the  covenant. 

Ai^ton,  THIS  was  an  action  of  covenant,  on  a  deed  of  bargain  and  sale, 
Ttw?'  ^y  *e  defendant  to  the  plaintiff,  of  fi\e  hundred  acres  of  land  in  the 
town  of  Castleton,  butted  and  bounded,  for  the  consideration  of 
^95,  dated  November  l6, 1774.  The  covenant  was,  that  the  said 
E.  should  hold  the  premises,  &c.  so  that  neither  the  said  B.,  his 
heus  or  assigns,  or  any  person  claiming  under  hun  or  them,  or  uo- 
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der  New-Hampshire,  should  ever  have  any  right,  ^tle,  interest  or  JUison, 
doBand  thereto,  but  should  by  the  said  deed  be  for  ever  barred  and  ^]^^^' 
excluded. 

It  was  alleged  as  a  breach,  1st,  That  at  the  thne  of  the  said  bar- 
gain and  sale,  the  premises  were  not  the  property  of  the  said  B« 
2d,  That  the  said  B.  had  no  right  to  sell.  3d,  That  he  was  not 
seised  of  the  premises,  but  that  some  person  or  persons  unknown  to 
the  plaintiff,  were  seised  thereof,  and  that  such  person  or  persons, 
claimed  tide  to,  and  were  duly  seised  under  a  tide  derived  from 
New-Kimpshire. 

Defendant  pleaded  that  he  had  not  broken  his  covenant,  dsc.  upon 
which  issue  was  joined. 

MiUeTy  for  the  plaintiff,  produced  and  read  a  deed  from  the  de« 
fendant  to  the  plaintiff,  as  stated  in  the  the  declaration.  He  then 
stated  that  he  should  not  attempt  to  shew  an  ouster  of  the  plaintiff 
from  the  premises,  but  to  shew  that  tliere  was  a  grant  of  the  town  of 
Castleton,  in  whichthe  premises  are  described  to  lie,  to  a  number  of 
proprietors — ^that  the  premises  had  never  been  severed  to  the  de- 
fendant, nor  any  person  under  whom  he  claims. — That  one  of  the 
publick  rights  granted  in  that  town  to  the  first  setUed  minister,  had 
been  surveyed  on  a  part  of  this  500  acres,  and  that  there  were  per- 
sons in  possession  by  title,  adverse  to  that  derived  from  the  defen- 
dant. 

Darius  Ckipman,  for  defendant,  objected  that  this  is  in  iu  nature 
and  effect  a  covenant  of  warranty,  and  a  breach  of  it  can  be  proved 
by  nothing  short  of  an  eviction,  or,  that  which  is  tantamount. 

For  the  plaintiff  it  was  answered,  that  this  covenant,  at  least,  re- 
semUes  a  covenant  of  seisin — that  it  would  therefore  be  sufficient, 
to  shew  a  breach,  to  prove  that  some  person  under  an  adverse  title, 
against  which  the  defendant  had  covenanted,  was  in  possession. 

The  Court  were  of  opinion  that  this  was  not  altogether  in  the  na- 
tnre  of  a  covenant  of  warranty,  and  that  it  would  be  sufficient  for 
the  plaintiff  to  shew,  that  some  person  held  the  premises,  by  a  title 
adverse  to  the  tide  conveyed  by  the  defendant  in  his  deed,  within 
the  words  of  the  covenant. 

The  plaintiff's  clgnsel  then  produced  and  read  a  charter  of  the 
13 
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townofCastktoD,  from  UieGovernor  ofNew-Ii^inpshire  to  sixtjr 
proprietors,  dated  the  22d  day  of  September,  176I,  and  fur- 
ther offered  to  give  in  evidence  a  survey  of  the  land  described  in  the 
aforesaid  deed,  or  ^  part  of  it,  to  the  minister  s  right,  and  depositions 
to  prove  that  such  survey  had  been  made. 

To  this,  the  counsel  for  the  defendant  objected. 

The  Court  was  of  opinion,  that  the  survey  could  have  no  effect^ 
unless  it  had  been  made  in  pursuance  of  a  regular  and  l^al  division 
of  the  town,  which  can  be  shewn  by  the  proprietors'  reconlft  only. 

.  The  plaintiff's  counsel  then  offered  to  prove,  that  at  the  time  0/ 
the  sale  from  the  defendant  to  the  plaintiff,  l6th  Nov.  1764,  there 
was  no  division  of  the  town,  therefore  the  proprietors  will  appear  to 
be  seised  and  in  possession  by  virtue  of  a  title  under  New-Ham  pshu«, 
adverse  to  the  title  supposed  to  have  been  conveyed  by  the  defend- 
ant. 

The  Court  were  of  opinion  that  it  was  not  pertinent  to  give  such 
negative  proof. 

The  Chief  Justice  observed,  that  the  proof,  as  it  now  stands,  is 
of  an  undivided  township  of  land.  The  plaintiff  may  shew  a  legal 
division,  and  that  the  land  described  in  his  deed  from  the  defendant, 
was  legally  divided  to  some  other  proprietor,  in  opposition  to  his 
claim,  under  the  defendant's  deed,  which  will  prove  a  breach.  Or 
the  defendandt  may,  in  my  opinion,  be  permitted  to  shew  himself  a 
proprietor,  and  that  in  the  division,  the  land  in  question  was  sever* 
ed  to  the  plaintiff,  under  his  title,  in  which  case  there  could  be  no 
breach,  as  it  relates  to  a  title  under  New- Hampshire.  But  this 
would  be  proper  only  to  rebut  the  plaintiff's  evidence. 

The  counsel  for  defendant  then  offered  to  prove  that  the  defendi- 
ant  was  owner  of  several  proprietors'  shares  in  the  town  of  Castle- 
ten.  To  this  there  was  an  objection,  and  the  Court  were  of  opin- 
ion, that  it  could  have  no  effect,  unless  a  division  could  also  be 
shewn,  by  which,  it  should  appear  that  the  land  in  question  had 
been  divided  to  the  defendant's  rights — ^that  the  defendant  would 
have  a  right  to  fortify  himself  if  he  was  able,  with  proof  of  a  fuU  right 
by  proprietorship  and  division. 

The  counsel  for  defendant  then  offered  to  pr^ve  th^t  the  plaintiff 
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had  sold  part  of  the  500  acres  to  A.  Landon^  whose  estate  had,  by 
a  legal  sentence,  been  confiscated  to  the  use  of  this  State,  and  the 
land  he  had  so  purchased  of  the  plauitiff,  was  sold  as  the  estate  of 
A.  L.  by  a  commissioner  of  the  State  to  one  D.  who  now  holds  the 
same.  They  then  read  a  deed  from  the  plaintiff  to  A.  L.  of  100 
acres,  part  of  the  premises,  dated  June  10,  1776,  and  a  copy  from 
the  records  of  the  Court  of  confiscation,  by  which  it  appeared  that 
the  estate  of  A.  L.  had  been  confiscated  to  the  use  of  the  State  of 
Vermont. 

A  deposition  was  then  offered  to  prove  that  the  said  100  acres 
was  sold  by  a  commissioner  of  the  State  to  D. 

By  the  Court.  It  is  necessary  first  to  shew  the  appointment 
of  the  commissioner,  either  by  a  record  of  his  appointment,  or 
his  comm  issioo,  and  to  shew  the  sale  by  his  deed.  Nothing  short 
of  that  can  be  admitted.  * 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  after  stating  the  ev- 
idence, observed — In  the  determination  of  this  cause,  it  will  be  ne- 
cessary to  fix  the  true  construction  of  the  covenant  contained  in  the 
deed,  from  the  defendant  to  the  plaintiff;  the  words  of  which  are, 
^<  To  have  and  to  hold,  &c.  so  that  I  the  said  B.,  my  heirs  or  as- 
signs, nor  any  person  claiming  under  New-Hampshire,  shall  ever 
have  any  right,  tide,  interest  or  deman  J  thereto,  but  shall,  by  these 
presents,  be  for  ever  barred  and  excluded.'' 

It  is  not  precisely  a  covenant  of  warranty,  nor  b  it  a  covenant  of 
sebin ;  yet  it  partakes  of  the  nature  of  that  covenant,  so  that  within 
certain  limits,  it  b  an  engagement  against  every  exbting  right,  title, 
&c.  paramount  and  adverse  to  the  title  supposed  to  have  been  con- 
veyed by  the  defendant,  although  the  same  may  never  have  been  ex- 
ercised or  prosecuted  to  the  actual  disturbance  of  the  plaintiff. 

The  plaintiff  has  proved  that  the  township  of  Castleton,  in  the 
year  1761,  was  granted  to  sixty  proprietors  as  tenants  in  common. 
No  divbion  appears  to  have  been  made,  either  before  or  since  the 
defendant's  sale  to  the  plaintiff;  so  that  there  appears  to  be  an  ad- 
verse title  in  the  proprietors  under  the  New-Hampshire  grant.  For 
if  the  defendant  should  appear  to  have  the  right  of  one  or  more  of 
those  tenants  in  common,  yet,  before  a  legal  divbion  or  partition^ 
he  could  not  as  against  the  other  tenants,  sell  and  convey  the  title 
^  any  particular  tract  by  metes  and  bounds.    Thb  b  giving  the 
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Jddisoii,    covenant  the  construction  of  a  covenant  of  sesin^  which  the  parties 
^^vST'  ^  wein  to  have  avoided  in  drawing  the  deedr 

s^V'^^^  On  the  other  hand,  for  the  defendant  it  is  contended  that  this  cov- 
Ererets  pna^t  raust  have  the  construction  of  a  covenant  of  warranty. — ^That 
Browtt.  it  amounts  to  a  covenant  against  the  exercise  of  an  adverse  right, 
&c.  derived  under  the  defendant,  his  heirs  or  assigns,  or,  under  New- 
Hampshire,  by  any  person,  to  the  actual  prejudice  of  the  plaintiflPtf 
right. — That  of  course,  nothing  short  of  the  exercise  and  prosecu- 
tion of  such  adverse  right,  operating  as  an  actual  ouster  of  the  plaui- 
tiflPs  right  in  the  granted  premises,  can  prove  a  breach  of  tlie  cove- 
nant. 

In  construing  covenants,  we  should  endeavour  to  discover  the 
true  meaning  of  the  parties  to  the  contract,  and  this  we  must  collect 
from  the  contract  itself,  giving  due  weight  to  all  the  operative  words 
connected  with  the  covenai^. 

Considering  it  in  this  connexion,  (it  seems  to  me,  that  the  true  con- 
struction of  the  covenant  is,  that  the  defendant  in  his  deed  of  con- 
veyance, covenanted  against  every  right,  title,  &c.  under  him,  his 
heirs  and  assigns,  or  under  the  New-Hampshire  grant,  whereby  any 
person  should  actually  defeat,  in  whole  or  in  part,  the  plaintiff's  title 
as  derived  from  the  defendant,  and  there  was  no  view  of  engaging 
against  any  dormant  right,  title  or  claim,  unless  put  in  exercise  to 
the  prejudice  of  the  plaintiff's  claim. 

To  this  construction  we  are  led,  by  attending  to  the  concluding 
words  of  the  covenant,  in  connexion  with  what  precedes — ^  but  shall 
be  by  these  presents,  for  ever  barred  and  excluded." — This,  it  seems 
to  roe,  qualifies  the  generality  of  the  covenant,  and  limits  it  to  ex- 
tend to  adverse  rights,  &c.  exercised  or  prosecuted,  not  to  those 
which  are  suffered  to  lie  for  ever  dormant,  so  that  there  can  be  do 
opportunity  of  determining  whether  they  might  be  barred  and  ex- 
cluded by  the  defendant's  deed  or  not.  Upon  this  construction, 
these  words  will  operate  agreeably  to  a  known  rule  in  the  construc- 
tion of  covenants — that  the  generality  of  a  covenant  may  be  restrain- 
ed by  particular  expressions.  These  last  words  must  have  this  ef- 
fect, as  it  appears  to  me,  or  be  considered  as  mere  surplussage.  The 
covenant  then  will  have  merely  the  effect  of  a  covenant  for  qu^  en- 
joyment, under  certain  limitations. 

If  we  take  this  to  be  the  true  construction,  the  plaintiff  has  not 
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sheim  a  breach  of  the  covenant;  for  nothing  appears  but  that  the  Jddiian, 

plaintifr,  or  those  who  derive  through  him  or  hfi  title,  still  hold  and  1797!^^* 
enjoy  the  land  described  in  the  deed  from  the  defendant. 


Verdict  for  the  defendant. 


Everts 
Brown. 


Eastman  v9.  Hodoei* 

An  Bgeot  18  ti  competent  witoess  to  prove  the  payment  of  mooey,  for  hii  priocipiili 
alllKHii^b  he  be  accounUhle  to  the  principal,  in  case  the  priocipal  caooot  avail 
!iim>elfnf  such  payment 

f  r  money  he  paid  by  A.  to  B  on  a  note  which  B.  holds  against  A  ,  and  B  refuse 
to  endorse  it  od  the  note,  or  tosUow  it  in  payrnf  nt,  A  may  recover  the  amount 
of  B.  io  an  action  of  indebiiahu  tt$auwtfiU  for  money  had  and  received,  altlio' 
the  note  still  reioaio  unpaid, 

,  THIS  was  an  action  of  indebitatus  fusumpsit  for  money  liad    jjjj^^ 
and  received.  1797. 

Plea — The  General  Issue* 

Gilmore  was  produced  as  a  witness  on  the  part  of  the  plaintiflT,  to 
prove  that  he,  as  the  plsuntiflPs  agent,  had  paid  the  money  to  the  de- 
fendant 

Darius  CMpman,  for  the  defendant,  objected  that  as  Gilmore 
received  the  money  of  the  plaintiff,  to  pay  to  the  defendant,  he 
stood  accountable  to  the  plaintiff  for  the  money,  unless  it  could  be 
proved  that  he  paid  it  over;  consequently  he  was  interested,  and 
not  a  competent  witness ;  for  he  is  not  discharged  unless  the  plain* 
tiff  recover  in  this  action.    A  recovery  will  discharge  him. 

By  the  Court,  It  is  the  case  of  an  Agent.  It  does  not  go  to 
the  competency  of  the  witness,  but  to  his  credibility  only.  The  ob- 
jectioB  was  accordingly  overruled,  and  the  witness  was  sworn. 

He  testified,  that  the  plaintiff  sent  by  him  £15,  to  pay  to  the  de- 
fendant on  a  note,  which  the  defendant  held  against  the  plaintiff— 
that  he  paid  the  money  to  the  defendant,  who  said  he  would  endorse 
it — ^took  out  a  piece  of  paper  and  wrote,  as  he  supposed  an  endorse- 
ment on  the  note,  but  said  he  did  not  know  this,  because  he  could 
not  read. — That  having  afterwards  understood  that  the  defendant 
denied  having  received  the  money,  he  called  on  him  in  company 
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Addison,     with  the  plaiDtiff— that  the  defendant  said  he  did  not  receive  the 
^V79U*    money  on  account  of  the  gold  falling  short  in  weight,  and  that  the 
witness  carried  it  away. 

Other  witnesses  testified  that  the  defendant  afterwards  produced 
the  note,  and  that  there  was  no  endorsement  upon  it — ^That  he  in- 
s'sted  on  being  paid  the  whole  amount  of  the  note,  which  he  said 
was  due,  and  refused  to  receive  what  remained  due  after  deducting 
the  sum  said  to  have  been  paid  by  Gilmore,  although  once  tendered 
by  the  plaintiff. 

On  the  part  of  the  defendant,  depositions  were  read,  to  prove  that 
Gilmore  did  not  pay  the  money,  but  that  he  carried  it  away. 

The  counsel  for  the  plaintiff  insisted  that  as  the  money  was  paid, 
and  the  defendant  had  constantly  denied  the  receipt  of  it,  and  refb* 
sed  to  apply  it  on  the  note,  the  plaintiff  was  entitled  to  recover. 

The  counsel  for  defendant  insisted  that  if  the  Jury  were  of  opin- 
ion that  Gilmore  had  paid  the  money,  (which  he  did  not  admit  to 
be  proved)  yet  the  defendant  ought  not  to  be  accountable  in  this  ac- 
tion.— That  if  the  money  was  received,  it  was  received  oo  a  note, 
on  which  there  was,  and  still  is  due,  more  than  the  amount  of  the 
money  said  to  have  been  paid.  If  proved  to  have  been  received, 
the  defendant  would  endorse  it  on  the  note. 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  observed,  that  if  they 
found  that  the  money  was  paid,  the  action  was  well  supported. 
Had  the  defendant  received  the  money  and  merely  neglected  to 
make  the  endorsement,  but  stood  ready  to  allow  it  on  the  note,  it 
would  have  been  a  different  case.  But  as  he  has  constantly  denied 
the  receipt  of  the  money,  and  still  denies  it,  and  has  demanded  the 
whole  amount  of  the  note,  should  he,  on  the  suggestion  of  his  coun* 
fiel,  recover  in  this  action  and  obtain  a  bill  of  cost,  there  b  no  secu- 
rity that  he  will  hereafter  allow  it  on  the  note.  As  he  has  refused 
td  apply  the  mpney  and  account  for  it  as*  originally  intended,  and 
has  here  defended  on  that  ground,  it  is  but  *justice  that  he  should 
account  for  it  in  thb  action. 

Verdict  for  the  plaintiff 


Digitized  by  CjOOQ IC 


OF  THE  STATE  OF  VERMOf^T.  103 

JddiMh 

Doi  ex  dem.    Britton  vs  Lawrence  and  Clark.  ^^ilin>^^* 


1797. 


I  f  in  Ibe  Records  of  a  proprietors'  meeting,  it  be  «tated  that  such  meeting  was  \t* 
gaily  wprned  and  bolden  it  is  ootonly  prima  fadt  evidence  that  sudi  meeting 
was  legally  warned,  but  is  also  prima  fadt  evidence  that  the  different  articles 
oTbuiioess  acted  upon  at  fucH  meeting,  were  in<erted  in  such  warning. 

Plsrol  evidence  cannot  be  admitted  to  explain  proprietors'  recoids,  or  to  add  what 
might  have  been  omitted  in  making  op  such  records 

If  a  plaintiff  in  £jectment  rely  on  the  proprietors'  records  to  shtw  that  the  laods 
io  question  were  severed  to  his  right,  he  mu  st  »bew  by  the  records  that  lucli 
severance  was  made  agreeablyto  the  statute  regulating  proprietors'  meetings. 

THIS  was  an  action  of  ejectment  for  fifty  acres  of  land,  being 
the  north  half  of  Lot  No.  14  in  the  2d  divbion  of  lands  in  Wey- 
bridge. 

On  the  triaJ;  the  plaintiff  proved  a  title  in  his  lessor  to  half  of  the 
right  of  Z.  D.  one  of  the  grantees  in  the  charter  of  Weybridge.  The 
counsel  for  plaintiff  further  stated,  that  in  the  division  of  the  town 
of  Weybridge,  the  fifty  acres  in  question  had  been  legally  voted  by 
the  proprietors,  to  the  settler  on  the  half  right  of  Z.  D.  owned  by 
the  lessor  of  the  plaintiff. 

To  prove  this,  the  proprietors'  records  were  produced,  which  be- 
gan with  reciting  that  "  At  a  meeting  leg^ly  warned  and  holden, 

The  counsel  for  defendant  objected  that  the  meeting  of  the  pro- 
prietors was  in  fact  illegal,  althoygh  it  was  to  be  taken,  pima  fa- 
cicy  from  the  records,  to  have  been  legal,  and  to  impeach  the  legali- 
ty of  the  meeting,  offered  to  prove,  that  it  had  ever  been  the  opin- 
ion of  the  proprietors  that  the  meeting  was  illegal. 

By  the  Court.  Records  expressing  a  meeting  of  proprietors  to 
have  been  legally  warned  and  holden,  have  always  been  considered 
in  this  Court,  prima  facie  evidence  of  the  legality  of  the  meeting — 
it  may  be  impeached,  but  this  cannot  be  admitted  from  slight  pre- 
sumptions and  vague  opinions.  If  you  would  impeach  the  legality 
of  the  meeting  in  thb  case,  you  must  point  out  particularly  wherein 
it  was  illegal,  and  support  it  by  legal  evidence. 

It  was  further  contended  by  the  counsel  for  the  defendant,  tliat 
the  law  empowering  proprietors  to  vote  to  settlers  tlieir  lots,  in  lieu 
6f  their  draughts,  required  that  it  should  be  doae  only  at  a  meeting 
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JdHtim^    warned  for  that  purpose;  and  to  entitle  ^e  plaintiff  to  read  audi 
^97^*     vote,  it  was  necessary  for  him  to  shew  that  an  article  was  inserted 
v^^v^^  in  the  warning,  notifying  the  proprietors  that  it  was  intended  tc^pass 
Britton     fgch  vote. 

aod  Clark.  Bf/  the  Court.  Upon  this  record,  the  meeting  must  be  taken  to 
have  been  l^ally  warned,  for  the  purpose  of  passing  every  vote 
which  had  been  passed  at  the  meeting,  unless  the  contrary  be 
shewn. 

The  counsel  for  plaintiff  then  read  a  vote  of  the  proprietors,  to 
assign  one  half  of  Lot  No.  14  to  the  right  of  Z.  D,  and  the  other 
half  to  the  right  of  M.  J.  The  next  vote  was  to  assign  the  whole 
of  No.  14  to  the  right  of  Z.  D.  and  another  vote  to  assign  No.  41  to 
the  right  of  M.  J.  A  survey  of  No.  14  was  then  read.  This  Lot, 
in  a  former  attempt  at  a  division  of  the  town  of  Weybridge,  had 
been  drawn  to  the  right  of  Z.  D.  ^ 

For  the  plaintiff,  was  read  in  evidence,  to  prove  a  division  of  the 
town  of  Weybridge— 1st,  A  vole  from  the  proprietors'  records  §» 
two  divisions ; — the  first  division  to  consist  of  one  acre — the  second 
of  one  hundred  acres. — A  vote,  appointing  a  committee  to  make  a 
plan  and  survey.  2d,  An  allotment  and  survey.  There  was  alsa 
offered,  a  paper,  purporting  to  contain  minutes  of  a  draught  of  a  di- 
vision of  lands  in  Weybridge,  in  which,  more  than  forty  rights  were 
minuted,  as  exempt  from  the  draught.  On  the  back  of  the  paper 
was  written,  ^^  Voted  the  within  proprietors,  as  settlers. 

"  A.  W.  Proprietors'  Clerks" 

The  counsel  for  plaintiff,  further  offered  parol  evidence,  to  ex- 
plain, as  they  txpressed  it,  and  reconcile  the  records,  by  shewing 
that  the  vote,  as  recorded,  assigning  half  of  Lot  No.  14  to  the  right 
of  Z.  D.  was  never,  in  fact,  passed,  but  was  entered  by  the  Cfcfk  • 
through  mistake,  and  to  shew  that  those  who  were  the  owners  of  the 
righu  voted  to  settlers,  were  settlers  in  fact. 

The  counsel  for  defendant  objected  to  the  paper  and  minutes  of- 
fered—that they  were  not  authentic ;  and  (o  the  parol  evidence,  to 
supply  or  vary  the  record. 

By  the  Court.  The  paper  purporting  to  contain  minutes  of  a 
draught  ought  not  to  be  read  in  evidence,  as  it  does  iwt  appear  to 
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hare  been  recorded  as  an  act  of  the  proprietors,  or  from  any  thing  Addison^ 
which  accompanied  it,  to  contain  any  matters  acted  upon  at  a  pro*  ^1*^7* 
prietors'  meeting.  The  endorsement  by  A.  W.  proprietors'  Clerk, 
was  not,  ander  the  circumstances,  sufficient  to  warrant  such  conclu- 
sion. As  to  the  other  point,  the  Court  are  of  opiiMon,  that  parol  JfT^'JJJ 
proof  is  not  admissible  to  reconcile  or  explain  the  record,  or  to  add 
what  was  omitted  by  the  proprietors'  Clerk.  That  if  such  records 
might  in  any  way  be  impeached  by  parol  evidence,  (which  is  not 
necessary  in  this  case  to  decide)  certainly  no  addition  can  be  made 
by  parol.  The  record,  on  the  face  of  it,  must  appear  to  be  good  and 
sufficient :  if  an  ambiguity  should  arise  from  parol,  it  might  also  be 
explained  by  parol.  It  is  not  admissible  to  prove  that  forty  rights 
and  more,  were  voted  to  the  owning  setders,  in  which  case  alone  the 
proprietors  had  power  to  except  from  the  draft.  It  would  destroy 
all  confidence  in  such  records,  were  it  admitted  to  curtail  and  sup- 
ply them  on  occasion,  from  the  accidental,  and  often  treacherous 
recollection  of  witnesses. 

On  the  part  of  the  defendants  it  was  proved,  that  Clark,  one  of 
the  defendants,  had  a  good  title  to  half  of  the  right  of  Z.  D.  and  the 
right  of  M.  J.  in  Weybridge. 

D.  Ckipman  for  plaintiff. 

Darius  Chipman  and  Miller  for  defendants. 

Chipm AN,  Ch.  J.,  in  his  charge  to  the  Jury,  observed,  that  as  the 
defendants  were  in  possession,  it  was  necessary  that  the  plaintiff 
should  make  out  a  good  title  in  every  point,  before  he  could  remove 
the  defendants. — That  although  the  lessor  of  the  plaintiff  appeared 
to  own  the  half  of  an  undivided  share  in  Weybridge,  yet  he  had  fail- 
ed In  proving  a  right  to  the  fifty  acres  demanded,  as  the  north  half 
of  Lot  No.  14,  drawn  and  divided  to  the  right  of  Z.  D.— That  no 
legal  division  had  been'shewo. 

The  proprietors  bad  proceeded  legally  in  warning  their  meeting, 
and  voting  to  make  their  division,  and  in  making  a  survey  and  plan 
of  their  allotment ;  but  their  subsequent  proceedings  did  not  appear 
to  be  warranted  by  any  law.  No  draft  in  fact  has  been  shewn. 
Three  or  four  votes  have  been  produced  assigning  particular  lots, 
and  parts  of  lots  to  particular  rights.  But  the  lots  were  not  voted  to 
any  penons,  as  settlers,  in  lieu  of  their  drafts.  For  aught  that  ap- 
14 
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pears.  It  was  a  mere  arbitrary  disposition. of  the  lots  to  serve  the  in* 
terest  of  a  part  of  the  proprietors.  ^ 

Proprietary  dirisiops  are  made  solely  by  authority  of  the  statute, 
aod  are  valid  so  far  only,  as  they  are  made  in  conformity  tathat  au- 
thority. Tha^n  this  case  there  could  be  no  pretence  that  the  pro- 
ceedings of  the  proprietors  were  in  conformily  to  the  statute. 

Verdict  for  defendants. 


Addison^ 

January, 

1797. 


Burroughs  vs.  Booth. 

If  in  a  caption  to  a  deposition,  it  be  certified  that  the  deponent  wai  caotiooed  t9 
tettifj  the  truth,  the  whole  truth  and  nothing  but  the  truth,  yet  if  the  ceriifi- 
cate  of  the  oath  be,  that  the  deponent  was  sworn  to  the  truth  of  the  depotitioo, 
such  deposition  cannot  be  read  in  eridence. 

ON  the  trial  of  this  action,  the  deposition  of  E.  T.  taken  in  the 
State  of  Connecticut,  was  offered  to  be  read. 

The  counsel  for  defendant  took  exception  to  the  caption,  that  it 
was  certified  that  the  deponent  had  been  sworn  to  the  truth  of  the 
deposition,  whereas,  it  should  have  been  certified  that  the  deposi- 
tion contained  the  truth,  the  whole  truth  and  nothing  but  the  truth. 

It  was  certified  that  the  deponent  was  cautioned  to  tell  the  truth, 
the  whole  truth  and  nothing  but  the  truth. 

It  was  contended  by  the  counsel  for  the  plaintiff,  that  taking  the 
whole  together  the  caption  was  sufficient.    But, 

The  Court  unanimously  ruled  that  the  caption  was  insufficient. 
It  must  appear  by  the  certificate  of  the  magistrate  who  took  the  dep- 
osition that  the  deponent  was  sworn  that  the  same  contains  the 
truth,  the  whole  truth  and  nothing  but  the  truth. 

This  cannot  be  supplied  by  any  previous  caution.  It  must  be  is 
the  oath  administered. 

The  deposition  was  rejected 
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'  HalV  V8.  GeiswOLD.     ■•  January, 


1797. 


The  JodKesof  a  County  Ccurt,  on  application  of  a  defendant,  may,  in  tbeir  dia- 
cretiOB,  in  cages  not  provided  for  by  the  ttatute,  tet  aside  a  judgment  rendered 
OD  default,  oo  such  conditions  to  be  performed  by  the  defendant,  as  they  shall 
io  tbeir  discretion  prescribe,  such  as  payment  of  costs  to  the  plaintiff,  or  waiv- 
iog  some  advantage  which  be  may  have  of  the  plaintiff  io  thf»  case,  and  such 
proceeding  cannot  be  re-eiaroioed  in  this  Court,  oo  writ  of  Error« 

But  if  io  granting  this  favour  to  tlie  defendant,  the  Court  order  the  plaintiff  to  en- 
^r  bis  action  anew,  and  on  his  refiisal  to  pay  to  the  Court,  fees  for  such  entry, 
order  a  non  suit,  it  is  Error,  and  tbe'judgmenl  will  be  reversed. 

HALE,  the  plaintlfif  in  Error,  brought  his  action  against  Oris- 
wold  on  a  promissory  note,  before  the  County  Court  in  Addison 
County,  at  the  September  term,  1794.  The  cause  was  continued, 
and  at  March  term,  1793,  the  plaintiff  recovered  a  judgment  on  a 
trial  by  Jury.  The  defendant  reviewed,  and  the  cause  was  contin. 
ued  to  March  term,  1796,  at.  which  term  the  plaintifi*  obtained  a 
jttdgqient  by  default.  On  the  third  day  of  the  same  term,  the  de- 
fendant appeared  in  Court,  and  prayed  that  the  default  might  be 
erased,  which  the  Court  ordered,  on  the  payment  ofcoststothe 
plaintiff.  The  costs  were  paid,  and  the  record  proceeds — ^*<The 
plaintiff  being  required  by  the  Court,  to  enter  his  said  action  anew, 
which  he  refused,  the  Court  do  therefore  consider  that  the  plaintiff 
be  non-suited  in  thb  cause,  for  want  of  entering  fees  being  paid 
anew,  and  that  the  defendant  recover  of  the  plaintiff,  &c^ 

Whereupon,  the  plaintiff  brought  this  writ  of  Error,  and  assigned 
the  general  Enor,  that  judgment  was  rendered  for  the  defendant, 
whereas  it  ought  to  have  been  rendered  for  the  phuntiff,  &c. 

Plea^T^WU  there  h  no  Error ^  8fc. 

D.  Chipmany  for  the  plaintiff,  contended  that  although  the  Court 
below,  might,  under  the  circumstances,  have  had  a  discretionary 
power  to  erase  the  default  in  this  cause,  which  could  not  be  examin- 
ed into  on  a  writ  of  Error,  yet  they  had  no  right  to  order  the  plain- 
tiff to  pay  entering  fees  anew — that  the  default  could  not  have  been 
erased  under  the  statute,  for  that  extends  only  to  a  default  for  non- 
appearance on  the  first  day  of  the  term,  to  which  the  writ  was  re- 
turnable. There  was  no  pretence,  therefore,  that  the  law  authori- 
sed this  requisition  upon  the  plaintiff.  That  the  demand  of  entei^ 
ing  fees  was  illegal — ^the  defendant  was  not  bound  to  pay  them,  and 
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Aidiiim,     the  Court  had  no  right  to  non-suit  him  for  non-payment    'That 
^twf     this  was  not  a  non-suit  in  the  common  course  of  business ;  and  the 
ground  of  the  nonsuit  appearing  on  the  record,  and  clearly  appear- 
ing to  be  illegal,  the  judgment  ought  to  be  reversed. 

Marshy  for  the  defendant,  contended  that  the  Judges  of  the  Coun- 
ty Court  had  the  power  and  the  right  to  regulate  the  practice  of  the 
Court,  and  to  make  general  and  particular  rules  for  that  purpose. — 
That  this  was  a  case  within  the  regulation  of  practice,  and  the  Judg- 
es had  a  right  to  render  judgment,  by  nonsuit  or  default,  against  a 
party  refusing  to  comply  with  their  rules. — That  this  was  a  matter 
of  discretion  in  the  Court  below,  and  cannot  be  re-examined  on  a 
writ  of  Error. 

Chipman,  Ch.  J.  The  default  was  not  erased  in  this  case,  by 
authority  of  the  statute  regulating  civil  process.  That  extends,  as 
was  observed,  only  to  a  default  for  non-appearance  of  the  defendant 
on  the  first  day  of  the  term  to  which  the  wi^t  is  returnable. ' 

The  Judges  have,  certainly,  a  discretionary  power  to  set  aside  a 
judgment  rendered  on  default,  if  they  shall  be  convinced,  that  under 
the  circumstances,  the  defendant  is  equitably  entitled  to  relief 
This  is  a  favour  to  the  defendant,  and  may  be  granted  on  condition 
that  he  pays  cost  to  the  plaintiff,  or,  that  he  waive  some  advantage 
which  he  might  otherwise  have  of  the  plaintiff. 

But  I  am  clear,  that  in  such  case,  the  Judges  can  have  no  power 
to  order  the  plaintiff  to  pay  any  additional  fees,  as  a  condition  of  his 
proceeding  in  the  cause  afler  the  erasure  of  the  default.  The  law 
allows  no  such  fees  to  be  paid  a  second  time,  unless  where  the  de- 
fault is  set  aside  under  the  statute  as  just  mentioned. 

The  Judges  may  not,  either  of  right,  or  in  their  discretion,  de- 
mand or  receive  of  any  party,  greater  fees  than  are  by  law  allowed. 
All  rules,  in  the  regulation  of  practice,  which  should  give  them 
greater,  or  other  fees  than  are  allowed  by  law,  would  be  illegal  and 
Yoid.  To  refhse  justice  to  a  party,  or  to  render  judgment  against 
him,  for  a  refusal  to  pay  fees  illegally  demanded,  is  certainly  wreng. 
It  may  be  a  wrong  of  the  Judges,  but  a  party  taking  a  judgment, 
always  takes  it  at  his  peril. 

The  setting  aside  of  the  default  in  this  case  was_a  matter  in  the 
discretion  of  the  Judges,  which  cannot  be  re-examined  in  this  Court 
on  Error.    But  the  judgment  of  non-suit  being  entered,  not  in  the 
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common  course,  for  defauh  of  the  plaintiff's  appearance,  or,  for  Jddison^ 

non-compliance  with  any  legal  nde,  but  on  a  ground  manifestly  ille-  ^^179^7* 

gaJ,  and  that  illegal  ground  of  the  judgment  appearing  in  the  re-  sm^^>^^^y 

c<x'd,  I  am  clearly  of  opinion  that  it  is  matter  of  .^rror  and  proper  ^^^^ 

to  be  examined  in  thb  Court.  Griswold. 

The  other  Judges  concurred. 

Judgment  of  the  County  Court  reversed. 


Doe  ex  dem.    Baouohton  vs.  Blackman  and  Beakdslbt. 

The  appointnifot  of  Constables  and  other  town  officers,  must  be  iheirn  by  a  certi« 
fied  copy  of  the  record  of  their  appointmeot,  from  the  Town  Clerks,  before 
their  acts  can  be  given  in  evidence. 

m 

THIS  was  an  action  of  ejectment  for  ninety-seven  acres  of  land  j?M<toul, 
in  Wells,  laid  to  the  original  right  of  J.  A.  3d.  An  act  was  passed  I797. ' 
by  the  Legislature  in  October,  1787,  empowering  the  selectmen  of 
Wells  to  levy  a  tax  of  one  penny  on  each  acre  of  land  in  Wells,  to 
be  collected  by  the  Constable  of  the  town,  who  was  empowered  to 
sell  the  land  of  those  who  should  be  delinquent  in  the  payment  of 
the  tax.  The  lessor  of  the  plaintiff  claimed  as  a  purchaser  of  the 
right  of  J.  A.  3d,  which  was  sold  for  the  payment  of  that  tax. 

The  act  granting  the  tax  was  read,  and  a  warrant  for  the  col- 
lection of  the  tax  was  produced,  signed  by  D.  C,  J.  B.  and  D.  L. 

as  selectmen  of  Wells,  and  dated  y  1788.    To  prove  that 

D.  C,  J.  B.  and  D.  L.  were  selectmen  for  that  year,  the  counsel 
for  the  plaintiff  offered  a  certificate  of  the  Town  Clerk  of  Wells, 
certifying  that  they  were  chosen  selectmen  for  that  year. 

It  was  objected  that  this  was  not  sufficient — ^that  the  Town  Clerk 
should  have  certified  a  copy  of  the  record  of  the  vote  of  the  town, 
making  the  appointment. 

It  was  afterwards  admitted  that  the  persons  named  were  se- 
lectmen. 

A  warrant  was  then  produced,  directed  to  the  Constable  of  Wells, 
his  name  not  inserted.  Simon  Francis  was  said  to  have  been  Con- 
stable for  that  year,  and  to  have  collected  the  tax. 
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Rutland,        It  was  insisted  by  the  counsel  for  defendant,  that  to  entitle  his 
^\m^''    ^^^  ^^  ^^^^  ^^^  ^y  ^^^9  ^^  ^^  payment  of  the  tax,  to  be  read,  his 

\jF^^^^  appointment  as  Constable  must  first  be  shewn. 

Broughton       fo  this  it  wasjinswered,  that  a  Constable  was  a  publick  officer; 

Blackmail  4r  it  was  therefore  unnecessary  to  shew  his  appointment. 

The  Court  ruled  that  hb  appointment  must  be  shewn,  for  it  was 
not  of  publick  notoriety  who  were  chosen  Constables  in  the  several 
towns  from  year  to  year.  They  however  were  of  opinion  that  if 
the  warrant  had  been  directed  to  Simon  Francis^  naming  him  Cod* 
stable  of  Wells,  it  would  have  been  sufficient. 

The  cause  was  continued 


Deubt  and  Strong,  Administrators  of  Elisha  Strong,  vs.  Shun- 
way. 

It  is  a  breach  of  a  covenant  of  warranfy  in  a'conveyance  of  land,  if,  6oal  judgflKOt 
in  ^ectment  be  rendered  against  the  grantee,  although  the  gniatee  coDtime  ii 
possession  of  the  land  bj  means  of  a  subsequent  purchase. 

In  an  action  for  a  breach  of  such  covenant  of  warranty,  it  is  a  general  rale,  that 
the  value  of  the  land  at  the  time  of  eviction,  with  interest  from  that  time  to  the 
time  of  rendering  the  judgment,  ib  the  measure  of  damages  j  but  there  sre  «• 
ceptions  to  this  rule.  In  a  case,  where  the  plaintiff  In  an  action  of  coveosot. 
had,  on  eviction,  recovered  of  the  plaintiff  in  ejectment  a  sum  for  bis  better* 
meots,  that  sum  will  be  deducted  from  the  value  of  the  land  in  assesiiog  the 
damages. 

THIS  was  an  action  on  a  covenant  of  warranty,  in  a  deed  of 
RtMand^  •  . 

January,    Conveyance,  from  the  defendant  to  the  intestate,  in  hb  life  tune. 

1797.  'pj^g  conveyance  was  of  two  hundred  and  twenty  acres  of  land  in 

Brandon,  being  Lots  No.  23  and  35,  drawn  to  the  original  rigbtof 
N.  F. 

It  appeared  on  trial  that  after  the  death  of  Elisha  Strong,  the  ad- 
ministrators, by  virtue  of  an  act  of  the  Legislature,  sold  the  saidtvo 
hundred  and  twenty  acres  of  land  to  E.  K,,  and  in  the  year  1789, 
one  Maxwell  recovered  a  judgment  against  E.  K.  in  an  action  of 
ejectment  for  the  same  land,  under  an  adverse  title.  E.  K.  was  by 
law  entitled  to  betterments  on  the  land,  and  on  a  bill  filed,  recovered 
of  Maxwell  ^120. 
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It  was  stated  by  the  counsel  for  the  defendaDt^  that  Maxwell  had    Ruiland, 
never  taken  out  a  writ  of  possession  on  his  judgment,  and  that  £•     1^977' 
K.  had  continued  to  possess  the  land,  and  had  acquired  a  good  title  ^^v^ 
under  a  vendue  sale  for  the  collection  of  a  certain  tax — they  there-     Strong 
fore  contended,  that  there  never  had  been,  and  indeed  could  not  be,  Shvoiway. 
an  actual  ouster  of  any  person  claiming  under  the  title  derived  from 
the  defendant.     But, 

The  Court  were  of  opinion,  that  the  judgment,  in  the  action  of 
ejectment,  which  was  against  the  title,  was  a  sufficient  breach  of  the 
covenant  of  warranty  to  support  thb  action — that  it  was  no  preju-  ^ 
dice  to  the  defendant,  that  E.  K.  had  not  suffered  himself,  after  tlie 
judgment,  to  be  put  out  of  possession,  or  had  purchased  the  real  ti- 
tle to  the  land.  The  covenant  was  broken,  by  the  vendor's  failing 
to  defend  the  title  on  a  final  trial. 

It  was  contended  by  the  counsel  for  the  plaintiff,  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  land,  at  the  time  of  the  evic^ 
tion,  with  interest  from  that  time. 

By  the  Court.  It  is  a  general  rule,  in  an  action  on  a  covenant 
of  warranty,  that  the  value  of  the  premises  at  the  time  of  the  evic- 
tion, with  interest  from  the  time  the  judgment  was  rendered,  shall 
be  the  measure  of  damages.  But  there  ere  exceptions  to  this  rule. 
In  this  case,  E.  K.  bad  not  been  ousted  of  the  full  value  of  the  prem- 
ises. He  had  recovered  J^l  20  fw  his  betterments,  mich,  in  the 
opinion  of  the  Court,  ought  to  be  considered  in  assessing  the  dam- 
ages. 

The  Jury  found  a  verdict  accordingly. 


Cablis  vs.  McLaughlin. 

If  a  creditor  agree  to  receive  more  than  legal  interest  for  the  forbearaoce  of  an 
antecedent  debt,  and  such  illegal  iotereit  be  indaded  in  ao  obligation  given  on 
a  aettiement  ol  such  debt,  sucb  obligation  if  void,  it  being  for  a  loan  of  money, 
witbin  the  ttatate. 

THIS  was  an  action  of  asmtmpsit  on  a  promissory  note,  bearing  ^^^^'^^ 
date  the  4th  of  May,  1793^  for  ;ffl9, 18«.  payable  en  demand  with  1797!"^ 
interest 
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Chiiienden^      The  defendant  pleaded  in  bar,  that  on  the  said  4th  day  of  Miy, 

^1797!*^"*  179s,  it  was  corruptly  agreed  between  the  plaintiff  and  defendant, 

v^^^/-^  that  the  defendant,  for  the  loan  of  <£l9, 18*.  for  which,  the  note  on 

Carlii      which  the  suit  was  brought,  was  given,  should  give  to  the  plaindtf 

McLaughlin  for  forbearance,  slore  than  at  the  rate  of  six  per  cent,  per  annum,  to 

wit,  ten  shillings  more  than  the  legal  interest,  at  the  rate  of  six  per 

cent,  per  annum,  which  was  reserved  and  contained  in  said  note. 

Which  plea  was  traversed  by  the  plaintiff. 

It  appeared  in  evidence,  that  on  the  4th  day  of  May,  1793.  the 
plaintiff  held  two  notes  against  the  defendant,  one  signed  by  defend- 
ant for  seven  and  a  half  bushels  of  wheat,  the  other  signed  by  de- 
fendant and  one  ■  for  forty-six  bushels  and  thirty  quarts  of 
wheat,  both  on  interest  and  dated  at  Haverhill  in  New-Hampshire, 
where  the  plaintiff  resided.  On  the  4th  day  of  May,  1793,  the 
plaintiff  called  on  the  defendant,  and  demanded  the  payment  of  said 
notes — ^the  defendant  said  that  he  could  not  at  that  time  make  pay- 
ment. The  plaintiff  offered  to  wait  if  the  defendant  would  give  a 
new  note,  allowing  six  shillings  per  bushel  on  the  principal  and  m- 
terest  of  the  old  notes,  and  give  ten  shillings  more  for  waiting.  The 
defendant  at  first  refused ;  but  on  the  plaintiff's  threatening  to  leave 
the  notes  with  an  attorney  for  collection,  he  complied  and  gave  his 
note  to  the  plaintiff  for  sixty-four  bushels  of  wheat,  payable  on  d^ 
roand  with  interest.  Thb,  reckoning  the  wheat  at  six  shillings  per 
bushel,  the  Ane  price  at  which  the  settlement  was  made  on  the  old 
notes,  included  ten  shillings  over  and  above  the  principal  and  iflter- 
est. 

Chipman,  Ch.  J.,  after  stating  the  case  and  the  evidence  to  the 
Jury,  observed — It  stands  uncontradicted  in  evidence,  that  in  taking 
th'is  note,  which  was  for  an  antecedent  demand  on  two  other  notes 
for  a  certain  quantity  of  wheat,  the  legal  interest  was  reserved,  and 
according  to  the  agreement  and  computation  of  the  plaintiff  and  d^. 
fendant,  the  sum  of  ten  shillings  was  added  to  the  note,  for  the  for- 
bearance of  about  <£19,  an  indefini|p  time,  or  rather  during  the  pleas- 
ure of  the  plaintiff,  the  note  being  payable  on  demand.  This  b  so 
much  over  and  above  the  legal  interest  and  was  demanded  by  the 
plaintiff  as  a  consideration  ibr  present  forbearance. 

It  has  been  contended  by  the  plaintiff's  counsel,  that  there  can  be 
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no  usury,  unleas  it  be  on  an  original  contract — that  the  statute  does  ChitUndm^ 
not  extend  to  a  note  or  other  security,  given  for  an  antecedent  debt,  '^^{•rer'"* 
as  the  renewal  of  a  note,  &c.     Were  this  construction  to  prevail,  ^^^^^-^/ 
the  statute  would  always  be  evaded.    There  certainly  may  be  a      ^"''^*' 
loan  of  money  or  other  things  already  due,  as  welf  as  of  money  ad-  M'l^Aosblia 
vanced  at  the  time;  and  if  there  be  any  moral  turpitude  in  taking 
usury  in  any  case,  the  turpitude  is  of  a  deeper  dye,  in  the  case  where 
advantage  is  taken  of  the  inability  of  the  debtor  to  pay  an  antecedent 
debt,  than  in  the  case  where  the  debtor  voluntarily  contracts  to  pay 
usury  for  an  advance  of  money. 

Verdict  for  defendant. 


Richards  w.  Peasl  and  Phklpsv 

rr  the  eodorfee  of  a  note  not  negotiable,  commeDce  an  actioo  on  the  note,  io  the 
mime  of  the  original  payee,  and  In  hit  name  obtain  judf  mcnt  and  execution, 
and^causeiQch  execation  lo  be  levied  on  personal  estate,  the  property  of  sach 
perronal  eiUle,  is  by  the  appraisal  vested  in  the  endorsee,  and  ndt  in  the  ori- 
^nal  payee. 

But  to  shew  this  right  in  the  endorsee,  it  u  necasaary  for  him  to  produce  a  copy 
of  the  jodgmeut,  before  he  can  read  in  evidence  the  execution  and  levy. 

THIS  was  an  action  of  trespass  with  force  and  arms,  for  that,  at  ^*'}J,^f*"* 
-,  on  the  l6th  day  of  January,  1794,  the  defendants,  with      1797.' 


force  and  arms,  took  and  drove  away  and  converted  to  their  own 
use,  a  yoke  of  oxen  and  a  heifer,  the  property  of  the  plaintiff,  of  the 
value  of         '   . 

Plea^lVb^  OuiUy. 

JBoifse,  for  the  plaintiff,  stated  that  in  the  year  1790,  Timothy 
Pearl,  one  of  the  defendants,  gave  his  prom'issory  note  to  W.  Good- 
rich  for  £15,  which  n^e  had  been  sold  and  endorsed  by  William 
Goodrich,  and  had  through  several  hands,  come  bona  fide  to  Rich- 
irds  tlie  plaintiff.— That  the  note  being  endorsed  to  the  plaintiff, 
and  the  equitable  property  in  him,  he  brought  ail  action  against 
Timothy  Pearl,  in  the  name  of  William  Goodrich,  as  the  note  was 
not  negotiable. — ^That  judgment  was  recovered  in  that  action  agamst 
Timothy  Pearl,  who  well  knew  that  the  note  was  the  property  of 
15 


Digitized  by 


Google 


114  CASES  IN  THE  SUPREME  COURT 

CkUtenden,  the  plaintiff. — Tliat  the  plaintiff  took  out  execution  on  thatjudg- 

\ml      ment,  and  caused  it  to  be  levied,  by  a  proper  officer,  on  the  afore- 

v>p/>^    said  oxen  and  heifer,  then  the  property  of  the  said  Timothy  Pearl— 

Kichaidi    »pj,j^ujjg  property  was  thereupon  legally  appraised  to  satisfy  the 

'pS*!**^  •  execution,  and  delivered  to  the  plaintiff,  who  had  a  right  to  receive 

them. — That  Timothy  Pearl  took  out  two  writs  of  attachment 

against  William  Goodrich — 6ne  in  his  own  name,  and  one  ia  the 

name  of  A.  Mansfield,  and  delivered  them  to  Joseph  Phelps,  the 

other  defendant,  who  was  then  a  Constable,  and  caused  the  oxen 

and  heifer  to  be  taken  from  the  plaintiff,  as  the  property  of  William 

Goodrich. 

The  sale  and  endorsement  of  the  note  in  blank  by  William  Good- 
rich to  W.  C.  was  proved,  and  that  it  came,  bona  fide^  and  for  a 
valuable  consideration,  to  the  plaintiff,  and  that  the  plaintiff  had  no- 
tified Timothy  Pearl,  who  had  proposed  several  modes  of  settling 
the  demand  with  the  plaintiff. 

AdamSy  Deputy  Sheriff,  was  produced  to  prove  the  levy  of  tiie 
executipn  on  the  oxen  and  heifer,  and  the  execution  ^ras  also  offered 
in  evidence. 

D.  Chiptnan,  for  defendants,  objected  that  the  execution  alone 
was  not  sufficient  evidence,  and  ought  not  to  be  read,  as  it  could  not 
appear  from  the  execution  alone,  that  it  was  issued  on  a  judgment 
obtained  on  the  note  in  question. — That  to  entitle  the  plaintiff  to 
read  the  execution  in  evidence,  it  was  necessary  that  he  should  shew 
the  record  of  the  judgment^  which  might  connect  the  note  and  exe- 
cution. 

The  Court  were  unanimously  of  opinion,  that  the  ptatntil^  RidH 
ards,  by  virtue  of  the  note  and  endorsement,  had  a  right  to  recave 
payment  on  the  note,  or  on  execution  obtained  upon  it,  in  the  name 
of  William  Goodrich. — That  the  property  of  the  oxen  and  the  heif- 
er, became,  on  the  appraisal,  vested  in  Richards,  the  owner  of  the 
note — not  in  William  Goodrich,  the  nominal  plaintiff.  But  it  could 
not  appear  by  the  execution  alone  that  it  issued  on  a  judgment  ob- 
tained  on  the  note  in  question.  This  was  a  point  necessary  to  be 
proved,  and  can  be  proved  by  the  record  only.  The  record  or  a 
copy  of  it  can  be  had,  and  this  being  the  best  evidence,  no  other  can 
be  admitted. 

The  cause  was  continued  on  terms. 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  VERMONT.  us 

ChiUendtn, 

Graham  v8.  GoA[k>n.  Junead}*(i 


The  recovery  of  a  judgmwit  in  a  Court  of  Record,  can  io  bo  case  be  proved  by  pa* 
rol  evidence. 

THIS  was  an  action  on  the  case.     The  plaintiff  stated  in  his  de- 
claration, that  the  defendant  had  sold  and  conveyed  to  the  plaintiff, 

by  deed  dated  the day  of ,  a  certain  lot  of  land  in  the 

South  Hero,  being  Lot  No laid  to  the  original  ri^t  of  A.  B. 

containing  sixty  acres,  which  deed  -contained  a  covenant  of  warran- 
^- — Tliat  afterwards,  Stephen  Pearl,  before  the  County  Court  for 
the  County  of  Chittenden  at  die  term  of  said  Court  holden  on  the 
-  day  of ,  recovered  a  judgment  against  the  present  plain- 
tiff for  the  same  land,  in  an  action  of  ejectment.  Whereupon,  the 
defendant  promised  the  plaintiff,  that  in  consideration  die  plain- 
tiff would  forbear  to  bring  an  action  against  the  defendant  on  the 
covenants  contained  in  bis  said  deed,  he  would  execute  and  deliver 
to  the  plaintiff  his  promissory  note  for  the  value  of  the  land,  at  an 
appraisal  to  be  made,  and  would  indemnify  the  plaintiff  against  the 
bill  of  cost  recovered  in  the  action  of  ejectment.— That  the  plaintiff 
had  forborne  to  bring  an  action  on  the  covenanu  contained  in  said 
deed- — That  defendant  had  executed  and  delivered  to  the  plaintiff 
his  note,  for  the  value  of  the  land,  but  had  neglected  and  refused  to 
pay  the  bill  of  cost,  whereby  the  plaintiff  had  been  obliged  to  pay 
the  same,  to  the  amount  of  j€13,  1 1«.  1  Id. 
Plea— iVbn  JieumpnL 

The  plamtiff  produced  in  evidence  the  deed  of  the  defendant,  as 
mentioned  in  the  declaration,  which  contained  a  lin^d  cofvenant 
of  warranty. 

Witnesses  were  called  to  prove  the  recovery  in  ejectment  against 
the  present  plaintiff,  by  Stephen  Pearl — ^the  promise  as  alleged  in 
the  declaration,  and  that  the  plaintiff  had  paid  the  said  bill  of  cost. 

The  counsel  for  the  defendant  objected  to  the  evidence  offered, 
on  the  ground  that  the  recovery  was  the  fubstantial  part  of  the  con- 
sideration in  the  case — that  it  could  be  proved  only  by  the  record^ 
which  b  the  best  evidence,  and  Indeed  the  only  evidence  which  can 
be  admitted. 


term. 
1797. 
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CkiUendtn^      Fay^  for  plaintiff,  iosbted  that  the  recovery  was  only  matter  of 
term       inducement;  therefore,  although  it  would  be  mentioned  in  proving 
1797*       the  promise,  yet  not  being  a  matter  of  substance,  it  was  pot  necessa* 
Oraham    ry  to  produce  the  record  of  the  recovery. 

Gordon.  By  the  Court,  The  recovery  in  ejectment  b  the  substance  of 
the  consideration,  and  can  be  proved  by  the  record  only.  It  conies 
within  the  establbbed  rule,  that  the  best  evidence  which  the  natore 
of  the  case  will  admit  must  be  produced.  Indeed,  thb  rule  embra« 
ces  every  case,  where  a  party  would  for  any  purpose  prove  the  re- 
covery of  a  judgment. 

The  cause  was  continued  on  tennst 


EvB&TS  V8.  Allxn. 

An  action  brooght  for  the  recorerj  of  a  penalty  given  to  a  town  treanry,  not  oa* 

\j  may,  but  ought  to  be  brought  in  the  name  of  the  treasury,  and  not  io  the 

name  of  the  peraoo  holding  the  office  of  treaanrer. 
In  a  penal  action,  nothing  can  be  taken  t)y  implication,  or  aided  by  inteDdmeBt;* 

but  the  plaintiff  must  shew  dearly,  that  the  penalty  haa  accrued,  and  iiov  it 

accrued* 

2^5^^"**^  THE  declaration  and  pleadings  in  thb  action  were  as  follows: 
June,  '  Ira  Allen,  of  Colchester,  was  summoned  to  answer,  as  well  to  James 
1797.  Everto  of  Georgia,  one  of  the  land-owners  of  said  Georgia,  as  the 
treasurer  of  said  town  who  prosecutes,  &c.  for  this,  to  wit,  that  the 
defendant  render  unto  the  said  James  and  the  said  treasurer,  ;^600, 
which  he  owes  and  unjustly  detams  for  thb,  to  wit,  that  on  the  15th 
day  of  November,  in  the  year  of  our  Lord  1791 ,  he  the  said  James, 
at  the  dwelling  house  of  B.  H.  in  Georgia  aforesaid,  demanded  of 
the  defendant,  who  for  a  long  time  before  was  Clerk  for  the  propri- 
etors of  the  township  of  Georgia  aforesaid,  to  deliver  over  to  one 
Reuben  Everts  of  Georgia  aforesaid,  who  then  was  and  still  is  the 
legal  proprietors'  Clerk  of  the  said  township  of  Georgia,  all  the  re- 
cords, files  and  papers,  belonging  to  his  the  defendant's  office  of 
proprietors'  Clerk  as  aforesaid.  And  cow  the  plaintiff  aaith  that 
the  defendant  afterwards,  to  wit,  on  the  l6th  day  of  August,  iT^y 
at  Polchester  aforesaid,  did  neglet  and  refuse  to  give  over  to  the 
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said  Reuben  Everts,  proprietors'  Clerk  aforesaid,  all  the  records,  Ckntendtn, 
files  and  papers  belonging  to  his  the  defendant's  office  of  proprie-  tl?S^^7. 
tors'  Clerk  as  aforesaid,  and  hitherto  hath  neglected  to  deliver  and  y^^'^^y^^ 
give  over  the  said  records,  files  and  papers  aforesaid  for  a  long  time,      E^<^«"t8 
to  wit,  fi^om  the  said  l6th  day  of  August,  1792,  until  the  17th  day     Alleo. 
of  August,  1793,  being  12  months,  against  the  statute  in  such  case 
made  and  provided.^— Whereby  an  action  hath  accrued,  &c.     Nev- 
ertheless, the  defendant,  though  often  requested,  hath  not  rendered, 
&c. — To  the  damage  of  the  said  James,  who  prosecutes  as  well  for 
himself,  as  for  the  treasurer  of  said  town  of  Colchester,  J^OO. — 
Writ  dated  Aug,  17, 1703. 

D.  Ckyman  and  MiUery  for  defendant,  demurred  to  the  declara- 
tion specially,  and  assigned  the  following  causes : — 

1st. — Tat  it  does  not  appear  by  the  said  declaration,  that  there  is 
any  treasury  of  the  town  of  Georgia,  and  there  is  no  person  named 
in  said  declaration  as  treasurer  of  said  town  of  Georgia. 

2d. — ^That  the  plaintiff  has  declared  against  the  said  Ira  for  the  ^ 
sum  of  ^600  L.  M.  as  forfeited  by  the  above  mentioned  statute, 
whereas  by  the  law  in  such  case,  no  action  can  be  maintained  on 
the  statute  aforesaid  for  more  than  <£50  debt  as  forfeited  by  said 
statute,  to  wit,  the  penalty  for  neglecting  to  deliver  over  the  records 
as  mentioned  in  said  statute  for  the  term  of  one  month. 

3d. — That  the  plaintiff  has  brought  his  action  against  the  said  Ira 
for  the  recovery  of  ^00  damages,  and  not  for  the  recovery  of  his 
pretended  debt. 

4th.— That  it  does  not  appear  by  the  declaration  that  the  said 
Ira  was  ever  elected  proprietors'  Clerk  by  the  proprietors  of  Geor- 
gia, nor  that  the  said  Ira  at  the  time  of  said  pretended  demand,  as 
set  forth  in  the  declaration,  had  in  his  hands  or  possession  any  files, 
records  or  papers  belonging  to  the  office  of  proprietors'  Clerk  of 
Geoigia. 

5th.— TPhat  the  plaintiff's  cause  of  action,  if  any  he  have,  accrued 
on  the  l6th  day  of  December,  1791,  and  the  plaintiff's  said  action 
was  not  commenced  within  one  year  fix)m  and  aft^r  that  day. 

The  cause  was  argued  by  D.  CMpman  and  MiUer  for  the  defend- 
ant, and  by  Harrington  and  Houee  for  the  plaintiff. 

Chipman,  Ch.  J.,  delivered  the  opinion  of  the  Court.  Five  sev 
cral  exceptions  have  been  taken  to  the  declaration. 
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Chittendm^       First. — That  it  does  not  appear  by  the  declaration,  that  tliere  is 

iermt*i797  ^^y  treasury  of  the  town  of  Georgia,  and  no  person  b  named  as 

v,^*^/^^  treasurer.     It  has  been  urged,  that  it  ought  to  have  been  averred  in 

Everts      jj,^  declaration  that  there  was  a  treasurer  of  the  town  of  Georgia, 

vt. 
AUeo,      for,  by  the  statute,  if  there  be  no  treasurerin  a  town,  one  half  of 

such  penalty  is  given  to  the  county  treasurer.  But  from  this  pro- 
vision of  the  statute,  it  does  not  follow  that  such  averment  b  neces- 
sary. It  b  to  be  presumed  that  towns  are  organized  vnth  proper 
officers,  and  no  averment  of  that  kind  b  necessary.  Had  the  one 
half  of  the  penalty  been  demanded  for  the  county  treasury,  an  aver* 
ment  that  there  was  no  treasurer  in  the  town  would  have  been  ne- 
cessary, because  thb  b  by  way  of  provbo  or  exception  to  the  gene- 
ral provbion.  The  town  treasury,  if  there  be  a  treasury,  b  at  all 
events  entitled  to  the  penalty ;  but  the  county  treasury  is  entitled 
only  in  a  particular  event — ^the  want  of  a  town  treasurer.  Nor  is 
there  any.  foundation  for  the  exception,  that  the  name  of  the  town 
treasurer  is  not  inserted  in  the  writ. 

By  the  act  on  which  this  action  b  brought,  one  half  of  the  penalty 
is  given  to  the  town  treasury.  The  person  holding  the  office  of 
town  treasurer,  will  receive  for  the  town  one  half  of  the  penalty  if  it 
shall  be  recovered. 

The  town  treasurer  is,  with  other  town  ofBcers,  chosen  annually, 
and  different  persons  may  be  chosen  for  each  succeeding  year.  If 
it  be  necessary  to  commence  the  suit  in  tlie  name  of  the  person  hold- 
ing the  office  oftreasurer  at  the  time  the  suit  is  commenced,  it  would 
seem  that  the  appointment  of  a  different  person  to  the  office,  while 
the  action  is  pending,  would  abate  the  suit  5  or  it  would  be  necessa- 
ry to  erase  the  name  of  the  eld,  and  insert  the  name  of  the  new  treas- 
urer, toties  quoticM.  We  think  it  the  better  mode  to  designate  the 
office  only. 

The  second  exception  b,  that  twelve  penalties  are  accumulated 
in  the  same  action.  It  is  insisted  by  the  defendant's  counsel,  that 
for  each  month's  neglect  there  is  a  separate  and  distinct  forfeiture 
which  must  be  separately  demanded ;  or,  if  it  be  allowed  to  demand 
the  forfeitures  for  several  month's  neglect  in  the  same  action,  yet 
they  ought  to  be  demanded  in  several  distinct  counts.  No  authori- 
ty has  been  cited  directly  in  point.  The  question  seems  not  to  have 
been  directly  decided.     The  case  cited  from  Blackstone's  B«- 
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poits^  906,  is,  as  far  as  it  has  a  bearing  on  tbe  question,  an  authority  Chittenden^ 
far  declaring  in  distinct  counts,  but  we  do  not  think  it  necessary  to  i^m^  1  w. 
decide  this  point. 

The  tKird  exception  is,  that  in  the  conclusion  of  the  declaration, 
damages  only  are  demanded,  omitting  the  debt — whereas  it  is  said 
that  in  penal  actions  n9  damages  can  be  recovered,  under  that  name, 
and  so  are  the  authorities.  But  it  may  be  observed,  that  the  word 
damages  includes  costs;  and  all  the  precedents  of  declarations 
which  have  been  produced  conclude  in  the  same  manner  as  the  de- 
claration in  this  case. 

The  fourth  exception  is,  that  it  does  not  appear  by  the  declara- 
tion that  the  defendant  was  ever  appointed  proprietors'  Clerk  of  the 
town  of  Georgia,  or  that  he  had  in  his  hands,  ^ny  files,  records  or 
papers  belonging  to  the  office  of  the  proprietors'  Clerk  of  that  town. 
It  is  averred  indeed,  loosely,  that  Ira  Allen,  a  long  time  before  the 
15th  day  of  November,  1791,  was  proprietors'  Clerk  of  the  town  of 
Georgia,  and  that  at  the  time  of  the  demand  made,  Reuben  Everts 
of  said  Georgia  was  legal  proprietors'  Clerk.  It  b  not  stated  how 
Ira  Allen  came  into  the  office,  or  how  he  went  out — ^nor  is  it  neces- 
sary. But  it  is  not  averred  that  the  defendant  had  in  his  hands  or 
possession  any  files,  records  or  papers  belonging  to  the  office  of  the 
proprietors'  Clerk  of  Georgia.  Such  averment  is  indispensibly  ne- 
cessary^ If  the  defendant  had  no  such  files,  records  or  papers  in 
his  hands  or  possession,  therecould  be  no  right  to  demand — no  neg- 
lect, and  no  penalty  could  have  been  hicurred.  This  omission  is  * 
fatal. 

The  fifUi  exception  is  in  effect  that  the  action  is  barred  by  the 
statute  of  limitations.  It  is  not  necessary  to  decide,  whether  in  a 
penal  action,  the  defendant  can  avail  himself  of  the  statute  of  limita- 
tk>os  on  a  demurrer  to  the  declaration.  The  cause  of  action  does 
not  accrue  on  the  demand,  but  on  the  right  after  the  demand.  This 
y'lew  of  the  subject  discloses  another  defect  in  the  declaration,  not 
noticed  in  the  special  demurrer,  which  would  alone  be  fatal. 

It  is  stated  that  the  demand  was  made  on  tbe  15th  day  of  Novem- 
ber, 1791  ^  the  neglect  charged  is  from  the  l6th  day  of  August, 
1792,  to  the  17th  August,  1793,  The  defendant  is  charged  with 
QO  neglect  during  the  nine  months  intervening  between  the  15th  of 
November,  1791,  the  day  on  which  the  demand  was  made,  and  the 
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Chiuendm,  l6th  of  August,  1792.  It  U  not  averred  that  the  defendant  did  not 
term  1797.  comply  during  that  time.  If  he  was  guilty  of  no  neglect  during 
that  time,  or  rather  if  he  complied  during  that  time,  no  penalty  could 
afterwards  accrue.  The  defendant  b  charged  with  neglect  in  not 
delivering  over  the  records  between  the  l6th  of  August,  1792,  and 
the  17th  of  August,  1793 ;  and  it  b  not  stated  that  the  defendant 
did  not  at  any  time  after  the  demand  made  deliver  over  the  records. 
Ndthing  in  thb,  which  is  a  penal  action,  can  be  taken  by  implica- 
tion, or  aided  by  intendment.  The  plaintiff  must  shew  clearly  that 
the  penalty  had  accrued,  and  how  it  accrued. 

Judgment  for  the  defendant. 


Statb  vs.  Bishof. 

If  a  defendant  in  an  action  before  a  Jutitice  of  the  Peace  be  indicted  for  perjury  in 
bis  testimony,  given  in  snpport  of  his  book  accoaot,  exhibited  against  the  plaio- 
tiffin  the  aciion,  and  it  appear  that  on  a  final  hearing  of  the  cause  before  the 
Justice,  the  defendant  withdrew  bis  book  accoant,  so  that  it  cook!  not  b»ve 
been  taken  into  consideratioo  by  the  Juntice  in  rendering  judgmeot,  the  pUia< 
tiff  hi  such  action  is  a  competent  witneff  on  trial  of  the  indictment,  having  na 
interest  in  a  conviction. 

One  count  is  sufficient  in  sacb  indictment,  and  may  embrace  all  the  partfeulin  ip 
which  the  respondent  swore  falsely. 

Khi  such  indictment  it  be  stited  that  the  perjury  was  committed  on  the  tHal  oC 
the  cairn  or  issue,  it  will  not  vitiate  the  indictment ;  nor  is  it  necessary  io 
such  indictment  to  set  forth  the  particular  interrogatories  which  were  put  to 
the  respondent. 

RuWmdf        THIS  was  an  indictment  for  perjuiy. 
rm.  Francis  Goodrich  had  brought  an  action  on  book  against  George 

Bishop  before  Justice  Osgood ;  on  the  trial  of  which,  Bishop  pro- 
duced his  book,  containing  certain  charges  against  Goodrich,  the 
plaintiff  in  the  action,  and  thereupon  the  interrogatory  oath  was  ad- 
ministered by  the  Justice  to  Bishop,  and  he  swore  fully  and  circum* 
stantially  to  the  articles  charged  on  his  book,  when  the  Justice'* 
Court  was  adjourned  to  a  future  day. 

At  the  adjourned  Court,  Goodrich  produced  witness  to  dbprore 
that  which  Bishop  had  sworn  to  on  the  former  hearing. — Upon 
which  Bishop  withdrew  his  book,  and  judgment  was  rendered  by 
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the  Justice  in  favour  of  Goodrich  for  the  amount  of  his  demand,   Muitmd^ 
without  any  defence  on  the  part  of  Bishop.  term,  I'm. 

This  indictment  was  found  against  Bishop  for  perjury  in  his  tes-  s^^^^^^^^ 
timony,  which  he  gave  on  the  first  hearing  of  the  cause,  in  support      ^^ 
of  hb  book  account  which  he  then  produced,  and  which  he  with*    Biihop^ 
drew  on  the  subsequei^  hearing. 

Bishop  pleaded  not  guil^  to  the  indictment 

In  support  of  the  facts  charged  in  the  indictment,  the  attorney 
for  the  State  produced  Goodrich  as  a  witness. 

The  counsel  for  the  respondent  took  exceptions  to  the  competent 
cy  of  the  witness,  on  the  ground  that  he  was  the  person  iqjured  by 
the  perjury,  if  it  had  been  committed,  and  by  the  statute  would  be 
entitled  to  treble  damages,  should  Bishop  be  convicted. 

By  the  Court.  Where  a  person  is  interested  in  the  conviction 
as  where  it  may  be  a  mean  of  reversing  a  judgment  rendered 
against  such  person,  or  of  restoring  him  to  something  which  he  may 
have  loSi  by  the  perjury,  he  is  not  a  competent  witness.  But,  if  he 
cannot  be  a  gainer  by  the  conviction,  his  having  been  a  party  to  the 
suit  in  which  the  perjury  is  charged  to  have  been  committed,  and 
eveirhis  having  been  in  danger  of  losing  by  the  false  oath,  is  not  suf- 
ficient to  exclude  him  as  a  witness. 

In  the  present  case,  a  conviction  cannot  efiect  the  judgment  be» 
^  fore  the  Justice,  nor  entiUe  Goodrich  to  damages ;  for  the  judgment 
was  renden»d  in  favour  of  Goodrich  agunst  Bishop,  not  because  the 
testimony  <^  Bishop  was  considered  to  be  false,  but  because  Bishop 
on  a  final  hearing  of  the  cause  withdrew  his  book  account,  which 
on  the  first  hearing  of  the  cause  he  had  produced  in  oflset  of  the 
plaintiflT's  demand.  There  was  nothing  then  before  the  Court  to 
which  the  testimony  of  Bishop  related.  The  objection  to  the 
witness  in  this  case  goes  only  to  his  credibility — not  to  his  corope* 
tency. 

Goodrich  was  sworn  with  other  witnesses,  on  whose  testimony 
the  Jury  found  the  respondent  guilty. 

D.  CUpnuta^  counsel  for  the  respondent,^moved  in  arrest  of  judg- 
ment for  the  insuffidency  of  the  indictment,  on  the  following 
gromids>— 

16 
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Fint.<-*The  rvtpoodent  b  charged  in  the  indictment,  cotttaini«g 
tiT^  im.  o^^y  ^^^  count,  with  perjury  in  his  testioKmy,  relating  to  three 
N^pv^  separate  and  independent  matters. 
8^t«  Secondly  w — There  is  a  want  of  certainty  in  the  indictment    The 

perjury  being  charged  to  have  been  committed  on  the  trial  of  the 
.  cause  or  issue  before  the  Justice,  and  in  another  part  of  the  indict- 
ment, on  trial  or  in  offset  to  the  plaintiff's  book. 

Thirdly. — The  questions  to  which  the  answers  are  said  to  have 
bera  made  are  not  set  forth. 

It  was  insist^  by  the  counsel  for  the  respondent,  that  as  the 
perjury  charged  to  haye  been  committed,  related  to  separate  arti- 
cles of  charge  on  the  re^)ondent's  book,  he  could  not  be  charged 
fior  the  peijury  in  one  count  of  an  indictment,  any  more  than  he 
could  be  charged  in  one  count  with  separdte  and  independent 

crimes. 

That  if  the  answers  to  the  interrogations  relating  to  different  arti- 
cles were  false,  there  were  so  many  different  perjuries  committed. 

That  this  ought  the  rather  to  be  insisted  on  in  this  case,  as  the 
statute  gives,  on  conviction,  an  action  for  treble  damages  to  the  par- 
ty aggrieved.  In  this  case  the  Jury  might  have  considered  the  re- 
spondent guilty  in  one  particular  only,  and  yet  find  him  guilty  gen- 
erally :  This  gives  the  party  aggrieved  a  right  to  treble  damages  for 
the  whole — whereas  the  right  to  treble  damages  ought  to  be  limited 
to  the  effects  of  the  peijury,  which  may  not  be  the  case  here.  Three 
different  perjuries  committed  on  the  trials  of  three  different  actions 
might  as  well  be  joined  in  one  count 

It  was  further  insisted  that  the  disjunctive  or,  to  wit,  on  trial  of 
the  cause  or  issue,  introduced  a  fetal  ambiguity.  It  left  it  uncertain 
whether  the  oath  was  administered  and  the  party  examined,  on  the 
trial  of  some  issue,  previous  to  the  auditing  of  the  accounts  in  dis- 
pute, in  which  case  the  Justice  bad  no  authority  to  administer  an 
oath  to  the  parties,  or  whether  it  was  administered  on  auditing  the 
accounts. 

That  the  same  disjunctive  or  in  another  part  of  the  indictment 
introduced  the  same  ambiguity,  to  wit,  on  trial  of  the  plaintiff's  book 
or  in  offset  of  defendant's  book. 

It  was  fiutlier  insisted  that  the  indictment  should  have  set  fetdi 
the  questions  to  which  the  answers,  in  which  the  peijury  is  charged 
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to  have  been  commitledi  were  tiiade,^t  H  mig^  be  seen  whetb^   MmUtmd, 
itey  related  to  matters  material  ill  the  case.  (irmlim. 

Spencer  and  C.  Smith  in  support  of  the  indictment.  All  the  per- 
jury committed  mider  the  same  oath  on  the  same  trial  or  hearings 
eonstitates  but  one  crime.  Diflerent  counts  are  indeed  in  such  case 
.  frequently  found  in  the  same  indictment ;  HiHit  they  are  inserted 
for  the  purpose  of  varying  the  statement  of  the  same  accusation/ 
that  some  one  count  at  least  may  contain  a  -statement  of  facts  aA 
they  nay  appew  on  trial. 

Aa  to  the  second  exception,  they  contended  that  there  is  not  that 
ambiguity  which  has  been  insisted  on  by  the  counsel  for  the  re- 
spondent, lb  words  which  are  synonymous  are  coupled  by  the 
disjunctive  or,  it  is  explanatory  only — it  cannot  vitiate.  That  is 
the  case  here.  In  both  instances  there  is  a  reference  to  the  whole 
proceeding  on  the  trial  before  the  Justice,  where  no  particular  issue 
was  joined — a  case  where  no  particular  issue,  by  law  or  practice,  is 
ever  joined.  The  expression,  on  trial  or  is^tie,  relates  not  to  a 
trial  or  issue  as  technically  understood  in  counts  of  record,  but  to 
the  whole  matters  then  to  be  determined. 

As  to  the  third  exception,  they  insisted,  that  the  nature  of  the 
oath  is  set  forth,  and  it  appears  to  have  been  legally  administered. 
That  the  matters  sworn  to,  in  which  the  perjury  is  charged  to  have 
been  committed,  are  well  set  forth.  To  set  forth  the  particular 
questions  to  which  the  respondent  made  answer,  with  the  manner 
of  their  being  put,  would  at  least  be  superfluous. 

Bf  the  Court,  There  can  be  no  foundadon  for  the  int  excep* 
tion,  that  the  respondent  is  in  one  count  in  the  indictment,  charged 
with  perjury,  in  swearing  ftJsely  in  reUtion  to  several  sepurate  and 
distinct  fiicts.  This  is  not  a  charge  of  separate  and  distinct  crimes  • 
tf  it  is,  there  might  be  so  many  difierent  prosecutions  commenced,  /^ 

and  so  many  distinct  punishments  hiflicted  in  consequence  o(  a 
single  oath,  and  false  swearing  under  that  oatb^  which  wotild  be 
new,  and  even  absurd. 

Different  counu  might  have  been  introduced^  varying  the  state* 
ment  of  tlie  testunony  of  ^  respondent,  to  meet  the  evidence  which  ^ 
aiigiit  be  given  on  trial;  and  for  this  purpose  only  are  different 
counts  Inserted  in  an  indictment  for  perjury. 

As  to  the  second  exception,  it  is  well  known  m  law  and  practice? 
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Rviiand,    that  no  issoeytechnicall  J  speaking,  is  joined  before  Jmtiees  of  tiie 
term.  1797,  rcace.    The  cause  at  large,  if  we  may  so  say,  is  at  issiie,  and  the 


Justice  proceeds  on  the  whole  merits  of  the  case.    On  the  issue^ 
^^       and,  on  trial  of  th^.  cause  are,  as  has  been  well  observed,  synony- 
Bifhop.     rnous. — The  pardcle  or  therefore  does  not  in  either  case  introdnoe 
any  ambiguity, 

•  As  to  the  third  exception,  that  the  perjury  is  charged  to  have  been 
committed  in  answeijng  certain  interrogatories,  and  the  inteirogsto- 
ries  are  not  set  forth :  We  do  not  think  it  necessary  in  suck  case  to 
set  them  forth.  Interrogatories  are  intended  to  draw  out  the.tesii* 
mony  to  the  proper  points ;  and  it  is  sufficient,  if  the  answei 
are  the  act  of  the  witness  as  set  forth,  appear  to  be^o  a  pomt : 
terial  on  the  trial. 

The  respondent  takes  nothmg  by  his  motioii. 


Hastings  vs.  Honois  and  Paxkbe. 

£acb  party  ba|  •  right  to  ao  appeal  from  a  jodgoMmt  rendered  id  a  County  Court, 
to  tbe  next  lUted  or  adjourned  term  of  the  Supreme  Court ;  andlf  one  parly 
first  enter  an  appeal  to  the  next  tUted  tern  of  tbe  Supreme  Court,  tbe  qppo- 
site  party  may,  notwithfUoding,  enter  an  appeal  to  tbe  next  adjourned  tera 
of  the  Supreme  Court,  and  luch  appeal  will  be  mitained. 

j^SWd       ^^^^  *'^''"  ^**  ^'^"^**^  ^"^  *'»  ^^^^  ^y  «^PP«^  from  a  judg. 
f^nn,  1797.  Dient  rendered  by  the  County  Court  in  March  last,  entered  by  the 
plaintiff  to  the  present  adjourned  term  of  thu  Court 

The  defendant  moved  that  the  action  l>e  dismissed,  for  that  at 
said  County  Court,  after  judgment  for  the  plaintiff  in  said  action, 
the  defendanu  moved  for  and  were  admitted  to  an  appeal  to  the  next 
stated  term  of  the  Supreme  Court,  to  be  holden  at  Rutland  on  the 
first  Tuesday  after  the  iburth  Tuesday  of  January  next  After 
which  the  plaintiff  moved  for  and  was  admitted  to  an  appeal  to  the 
present  adjourned  term  of  this  Conrt. 

\  It  was  msisted  on  the  part  of  the  defendant,  that  although  eidier 

party  may  appeal  from  a  judgment  rendered  by  a  County  Court,  to 
the  next  stated  or  adjourned  term  of  the  Supreme  Court  at  hit  op- 
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dooy  yet  if  one  party  first  enter  an  appeal  to  the  next  stated  term  of  j****"^, 
the  Sopreme  Court,  for  instance,  if  the  other  party  would  also  enter  term!  iw. 
an  appeal,  he  must  enter  it  to  the  stated  term  abo.    That  the  right  v^v**^^ 
of  optkm  had  attached  to  the  party  first  Itppealing,  and  an  appea)    HwUnp 
ought  not  to  be  allowed  to  the  other  party  to  the  prejudice  of  that   ^fcj[^* 
light,  which  would  be  the  case  if  the  last  appeal  might  be  taken  to 
a  different  term. 

The  defendant's  counsd  also  insisted,  that  an  appeal  granted  to 
cidier  party,  removes  the  cause  from  the  County  Court,  so  that 
dnt  Court  have  no  fiirther  power  over  it — not  even  to  grant  an  ap- 
peal to  the  other  party. 

On  the  part  of  the  plaintifi'it  was  contended,  that  the  right  bf 
appeal  is  given  to  both  parties.  That  there  can  be  no  real  interfer- 
ence of  rights,  if  both  parties  enter  an  appeal,  one  to  the  sta^  term 
and  the  other  to  an  adjourned  term.  Both  appeals  are  to  the  same 
tribunal;  and  the  principle  thing  intended  by  giving  the  right  of 
appeal  is,  that  either  party  aggrieved  at  a  judgment  of  the  County 
Court  may  have  a  right  to  a  trial  before  the  Supreme  Court. 

The  practice  once  settled,  would  occasion  no  surprise  to  either 
party — each  would  know  the  other's  right  of  appeal,  and  would  take 
notice  of  the  ex^cise  of  that  right. 

Hall,  J.  thought  that  the  appeal  could  not  be  sustained  in  this 
case. 

Cbxpman,  Ch.  J.'  It  b  not  questioned  that  each  party  has  a 
ri^  to  an  af^>eal  as  the  law  stands.  It  was  indeed  suggested  by 
one  of  the  counsel  for  the  defendant,  that  by  the  granting  an  appeal 
to  either  party,  by  the  County  Court,  the  cause  is  removed,  so  that 
the  Court  can  have  no  further  power  over  it — not  even  to  grant  an 
appeal  to  the  other  party.  The  power  of  the  Court  to  proceed  fur- 
ther in  the  cause  is  indeed  suspended  by  the  appeaL  They  cannot 
grant  execution  on  the  judgment,  but  the  cause  is  not  removed — ^it 
remains  with  the  Court  during  the  term. 

The  right  of  appeal  is  not  confined  to  the  party  against  whom 
judgment  is  rendered  by  the  County  Court.  The  plaintifi*,  for  lA- 
stance,  may  have  recovered  a  smaller  sum  than  in  justice  he  ought 
to  recover.  This  may  have  been  occasioned  by  the  illegal  admis- 
rioB  or  exclusion  of  evidence,  upon  which  it  would  be  proper  that 


Digitized  by  CjOOQ IC 


126  CASES  IN  THE  StJPREME  COURT 

RyOand,    he  should  have  the  decision  of  the  Supreme  Court    It  might  be  for 
t^  n97   ^^  interest  of  a  defendant  to  abide  by  a  judgment  rendered  against 


him  in  the  County  Court ;  if  in  such  case  by  taking  the  first  appeal, 

Haitiii{f     \^  ^im  preclude  the  plaintiff  from  an  appeal,  he  will  leave  him  no 

Hodcet  ft    remedy,  and  drive  him  to  an  affirmance  of  the  judgment^  or  to  an 

^  ^*     action  on  the  recognizance,  to  recover  the  amount  of  the  judgment 

only.  • 

But  it  is  said  that  if  both  parties  have  the  right  of  appeal,  which 
they  may  exercise  in  the  same  cause,  yet  as  he  who  first  appeab 
gains  a  prior  rigbt,  if  the  other  appeal,  he  must  follow  that  by  ap- 
pealing to  the  same  term  of  the  Supreme  Court ;  that  the  first  ap- 
pellant has  made  his  election  and  the  other  must  follow  it.  This  is 
simply  a  question  of  time,  which  has  no  relation  to  the  right  of  jus- 
tice in  the  trial.  I  see  nothing  of  substance  in  such  prior  right  ac- 
quired. If  both  parties  enter  an  appeal,  but  one  can  prosecute  to 
trial :  there  can  be  but  one  record  in  the  case.  If  one  enter  and 
prosecute  his  appeal  in  the  Supreme  Court,  the  other  is  discharged 
from  his  bond  to  prosecute  If  the  appellant  to  the  adjourned  term 
fail  to  prosecute  his  appeal,  the  appellant  to  the  stated  term  may 
prosecute  his  appeal ;  but  if  the  appellant  to  the  adjourned  term 
prosecute,  the  other  is  discharged  from  his  appeal,  and  only  relieved 
from  the  expense  of  leading  the  prosecution,  without  losing  one  ad- 
vantage on  the  merits  or  in  the  mode  of  trial. 

The  simple  question  seems  to  be,  whether  the  party  who  altera 
trial  in  the  County  Court,  first  starts  his  claim  of  appeal,  shall  have 
a  right  to  postpone  the  prosjjecution  at  his  option. 

This  Court  will  be  inclined  to  favour  prompt  justice,  yet  so  that 
each  party  shall  have  a  reasonable  time  to  prepare  for  trial.  As  to 
a  surprise,  if  the  right  become  settled,  there  can  be  no  more  danger 
pf  a  surprise  from  the  second  than  from  the  first  appeal.  Each  hav- 
ing the  right  of  appeal  the  other  will  be  attentive  to  the  exercise  of 
that  right  Should  there  appear  to  have  been  a  surprise  through  any 
secret  or  unfair  practice,  it  will  be  in  the  power  of  the  Court  to  pre- 
vent any  injustice  on  that  account.  I  am  therefore  of  opinion  that 
t^e  appeal  in  this  case  ought  to  be  sustauied. 

WoonBBiDox,  J.,  concurred,  and  the  cause  was  on  madon  com. 
linucd. 
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TOWNSSND  V9.  Gray.  JuneadjM 

Urn,  I7ft7. 
If  A.  B.  and  C.  mre  empowered  by  act  of  the  Legislature  to  ime  their  warrant  for 
tlM  collectioo  of  a  tax,  the  power  it  joiat,  and  nuitt  be  executed  by  ftll^tf  two 
only  tiga  the  warrant,  it  is  void. 

THIS  was  an  action  of  ejectment  for  Lot  No.  8g,  laid  to  the 
right  of  Andrew  Wiggins  in  Hubbardton. 

Flear^The  GenercU  h9ue.  * 

It  appeared  on  trial  that  in  October,  1787}  the  Legislature  passed 
an  act  granting  a  tex  of  two  cents  on  each  acre  of  land  in  Hubbard- 
ton, for  the  purpose  of  making  and  repairing  roads  in  said  town. 
Bj  the  act  granting  the  tax,  J,  Sellock,  D.  Hiecok  and  J.  Whelpley 
were  appointed  a  committee  to  lay  out  the  money  and  superintend 
the  work  on  the  roads,  and  N.  Rumsey  was  appointed  collector  of 
Ae  tax.  The  act  empowered  the  said  Sellock,  Hiecok  and  Whelp- 
ley, after  the  amoiut  of  the  tax  should  be  expended  in  labor  on  the 
roads,  to  issue  their  uHxrrant  under  their  hands  to  t(ie  said  collec- 
tor, to  collect  of  the  delinquent  proprietors  of  said  Hubbardton,  re- 
spectively, what  should  remain  unpaid  of  the  tax  ;  and  empowered 
the  said  N.  Rumsey,  under  such  warrant,  to  sell  so  much  of  the  sev- 
eral delinquent  land-owners'  lands,  as  would  be  sufficient  to  raise 
the  money  remaining  unpaid  by  them  respectively  on  said  tax. 

A  warrant  was  offered  in  evidence  to  said  Rumsey  collector  of 
said  tax,  signed  by  two  only  of  said  committee,  J.  Sellock  and  D. 
Hiecok*  J.  Whelpley,  it  was  siud,  refused  to  act  on  account  of 
some  objection  to  the  proceedings  at  the  time. 

The  eouBsel  for  the  defendant  look  exceptions  to  the  evidence, 
on  thegroond  that  the  authority  to  issue  the  warrant  having  been 
pvoi  to  three  without  any  saving  or  exception,  ail  must  join  to  rea- 
der the  #arrant  legal.  Two  cannot,  without  the  third,  legally  exe- 
cote  the  power.  It  is  like  a  private  authority  given  to  a  number  of 
penoBs  to  do  a  certain  act,  in  which  case  the  power  is  joint,  and  all 
SHBtjoia,  unlets  there  be  a  special  provision  in  the  appointment, 
that  a  nunber  less  than  the  whole  may  act.    1  Bac.  Ab.  200—201. 

The  counsel  for  the  plaintiff  contended,  that  the  committee  in 
thb  case  resemble  a  corporation^  or  an  office  of  a  corporation  exer- 
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RuOimd,    cised  by  several  pereons,  as  selectmen  of  a  town,  in  both  which  caMi| 
toroT  1*^7.  ^^  ^^^  ^^^  majority  are  valid. 

^"^^^^^^^       They  further   contended,  that  J.  Sellock,  D.  Hiecok  and  J. 
«t.        Whelpley  having  been  appointed  a  committee  by  the  Legislature, 
^"^'      for  the  purposes  mentioned  in  the  act,  their  power  is  of  die  same 
nature  as  that  of  a  committee  appointed  to  report  on  particular  meas- 
ures during  the  aession  of  the  Legislature — a  majority  of  whom  were 
always  deemed  sufficient  to  act. 
So  where  two  persons  are  deputed  to  make  an  arrest,  one  may 

execute  the  precept.    1  Strange  117.  King  agmnst  Roe. 

«  

By  the  Cwrt.    The  act  of  the  L^lature  in  this  case  is  a  pri- 

vate  act,  although  some  of  the  powers  given  by  the  act,  are  regula- 
ted by  pubiick  statutes.  The  committee  named  in  the  act  are  not  a 
corporation  or  quasi  a  corporation.  They  are  joined  in  a  trust  witk 
certain  powers.  Whether  these  powers  can  be  exercised  only  by 
the  joint  act  of  the  three,  must  depend  on  the  principles  of  lawia 
analogous  cases. 

In  corporations,  the  act  of  a  majority  are  binding  at  commoa 
Law,  unless  there  be  restrictions  in  the  act  creating  the  corporatioo. 
The  same  principles  have  been  extended  by  custom,  or  more  prob- 
ably by  a  derivative  right  to  several  persons  holding  and  ezercisiog 
a  right  under  a  corporation,  as  in  the  case  of  selectmen  of  a  tawo. 

As  to  committees  of  the  Legislature  in  session,  they  have  no  pow- 
er to  act  finally.  They  are  appointed  to  examine,  digest  and  report 
matters  on  which  the  Legislature  are  to  deliberate  and  decide.* 
The  doings  of  the  committee  are  merely  preparatory,  and  have  na 
binding  force.  The  authority  given  by  this  act  in  its  nature  and 
manner  of  exercise,  resembles  a  private  authority,  though  given  by 
act  of  the  Legislature,  rather  than  a  pubiick  or  general  anthority, 
or  the  powers  of  a  corporation,  to  which  indeed  it  has  no  resem- 
blance except  in  the  plurality  of  agents. 

The  Legislature  might  have  regulated  the  exercise  of  the  powe» 
given  by  the  act  to  these  three  persons,  in  any  manner  which  they 
might  have  deemed  Expedient.  But  in  the  act  no  word  or  expres- 
sion is  used,  which  can  take  the  case  out  of  the  common  rules  of  tew. 
By  the  act,  J.  Sellock,  D.  Hiecok  and  J.  Whelpley  are  empowered 
to  issue  their  warrant  to  the  collector.  It  is  not  said  that  they,  or 
any  two  of  thfun  shall  be  empowered  to  issae  their  warrant.    It  will 
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be  fevid  thill  tlM  LtgitlatiiM  haift  tuMknt^  R^aiamd. 

same  light.    They  have  not  considered  that  acts  of  coawusnoneca,  ^^^  ^^ 
(nistees,  &c.  are  valid,  mksf  perfomcd  by  the  wfaok  number,  v^^/^ 
whhoat  spedid  provision  for  the  parpote.    Soch  provirions  have  Tov»«iMt 
beenmadein  several  cases  where  h  was  deemed  necessary  of  expe-     Ot%y. 
dient.    As  in  the  case  of  trustees  of  town  schools,  in  the  act  ap- 
pointing commissioners  to  negodate  with  the  State  of  New-York ; 
and  the  act  for  the  partition  of  lands,  in  the  last  paragraph,  has  the 
same  {Provision. 

In  the  execution  of  an  anthority  or  troirt  of  this  natura,  there  are 
goodreasons  why  all  the  persons  appointed  shonld  join  in  the  exe- 
cution of  their  powers.  For  i^though  it  may  sometimes  oocavon 
ennbanassment,  yet  it  gives  an  addidonid  security  against  mistakes 
and  frauds. 

Where  several  are  appointed  refers  by  rale  of  Court,  or  arbh 
trators  appointed  by  the  parties,  the  law  b  settled  that  all  must  joUi, 
unless  it  be  otherwise  provided  by  the  rule  of  Court,  or  by  the  sab- 
mission. 

The  case  of  an  arrest  by  one,  where  two  had  been  deputed,  is 
treated  in  the  books  as  an  excepdon  to  the  general  rule,  for  the  sake 
of  publick  justice,  in  the  execution  of  legal  process,  and  has  no  i^ 
plication  to  the  present  case.  The  warrant  therefore  cannot  be  ad- 
mitted in  evidence. 

Verdict  for  defendant. 


State  vs,.  Johnson. 

Aa  indietaeat  or  infMiaatioa  diargiog  that  the  respoadtot  it  a  tviwivB  vnow^ 
and  that  be  iBd  by  divert  iiba  fretcoeta  aad  ISiItt  tokeat  dteeiva  and  defraud 
diren  fftod  cSHwii^  of  tbii  Statei  do  partieular  FnuidaleBt  act  beiof  tpediled,  it 
BoftauiBcieDt. 

THIS  was  an  information  against  Johnson,  charging  that  the  ^RuaaU, 

said  Johnson  on  the dayof———,wasa  common  cheat,  not  ^*^. 

foUowing  any  lawful  business.  That  he  did  by  divers  false  preten- 
•es,  and  divers  false  tokens,  cheat  and  defraud  the  good  people  of 
diis  State. 

To  this  infoimation  there  waa  a  demurrer. 
17 
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Rutland,        Cephas  Smithj  for  the  respondent,  took  the  foUowing  exceptions 
tm  m?.  to  the  information  :— 


Sute 
vu 


1st. — That  the  information  contains  no  direct  charge  of  a  crime. 

2d. — That  the  information  charges  the  respondent  with  no  par- 
JobotoQ.  ticalar  fraudulent  acts,  and  of  course  he  cannot  know  how  to  pre- 
pare his  defence. 

Johnson  b  said  to  be  a  common  cheat,  but  it  is  not  alleged  that  at 
any  particular  time  he  cheated  or  defrauded  any  particular  person  j 
nor  are  any  particular  facts  alleged  which  is  necessary  in  a^  infor- 
mation for  any  fraudulent  practice. — He  cited  3  Salkild  186.  Rex 
against  Knights. — ^A  charge  that  the  respondent,  being  lately  re- 
ceiver, &c.  did  falsely  indorse  certain  exchequer  bills,  in  deceptim 
r€^— rheld  too  general — same  188.  Rex  against  Stonehouse — for 
that  she  intending  to  deprive  A.  of  certain  sums  of  money,  did  false- 
ly accuse  him. of  felony  in.  robbing  her,  &c. — held  bad  because  not 
laid  as  a  conspiracy. — 2  Strange  1346.  Rex  agamst  Cooper. — She 
was  charged  with  being  a  common  brawler — sowing  d'lscord,  &c. 
held  too  general — 2  Strange  1346.  Rex  against  Taylor — for  be- 
ing a  common  disturber  of  the  peace,  and  for  abusing  J.  A.  with 
opprobrious  language  in  hb  own  house — held  too  general — 2  Stb 
999*  Rex  against  Robe. — for  several  extortions  particularly  set  forth, 
and  generally  for  suffering  hb  servants  to  extort  divers  sums  from 
sundry  persons,  under  pretence  of  regulating  weights  and  measures. 
The  Jury  found  the  respondent  not  guilty  of  the  partlculau'  cha^ 
ges,  and  guilty  of  the  gf*  neral  charges. — Held  that  the  general  char- 
ges cannot  be  supported  even  after  verdict. 

By  the  Court.  Fraudf  are  indictable,  but  the  particular  acts 
must  be  set  forth,  and  they  must  be  such  as  common  prudence  can- 
not guard  against.    This  information  cannot  be  supported. 

General  charges  are  allowed  in  two  cases  only — ^that  of  a  com- 
mon scold,  and  that  of  a  common  barrator.  In  all  other  cases  it 
has  been  laid  down  as  a  rule,  that  the  facts  constituting  the  crime 
must  be  set  forth  so  definitely  that  the  Court  can  see  what  the 
crime  is. 

Judgment  that  the  information  b  iiffuflkient. 
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Rutland, 
NoATH  M.  Johnson.  J"*7  »drd 

term,  1797. 
The  cooditioD  of  an  arbitralion  bood  In  the  following  woi*di— **  Now  if  tb«  nid  ^'^'N*^'^^ 
I*  J.  •ball  make  bis  appearance  before  said  arbitrators  by  himself  or  attorney, 
OD  the  day  aforesaid,  and  shall  fully  pay  and  discharge  all  such  sums  of  money 
•s  said  arbitrators  shall  award,**  coniafns  two  indepeodeot  stipulatioot :  6rst, 
that  the  oblifor  shall  appear  before  the  arbitrator*— and  secondly,  that  he 
will  pay  such  sam  as  shall  be  awarded  against  him.  And  the  appearance  of 
the  said  L  J  being  in  its  nature  precedent  to  an  award,  a  plea  of  no  award  is 
insuficient. 

THIS  was  an  action  of  debt  on  bond  in  the  penal  sum  of  j^150^ 
dated  November  2^  1792.  On  Oyer  the  condition  was  set  forth  in 
substance  as  follows : — Whereas  certain  matters  of  dispute  and 
controversy  have  existed  between  us,  we  have  referred  them  to  the 
arbitrament  and  final  determination  of  A.  B.  and  C.  to  be  heard  at 
— — — —  on  the  third  Tuesday  of  July  next,  or  such  other  day  as  the 
arbitrators  shall  appoint.  Now  if  the  said  L.  J.  shall  make  hb  ap- 
pearance before  said  arbitrators  by  himself  or  attorney,  on  the  day 
aforesaid,  or  such  other  day  as  the  arbitrators  shall  appoint,  and 
^aU  well  and  truly  pay  and  discharge  all  such  sum  or  sums  of  mon« 
ey  as  such  arlntrators  shall  award,  then  said  bond  to  be  void,  See. 

Plea — No  Award* 

To  which  the  plaintiff  demurred. 

D.  Ckipmanf  in  support  of  the  demurrer,  contended  that  the  pl^ 
did  hot  cover  the  condition  of  the  bond — that  the  condition  of  the 
bond  consisted  of  two  parts :  first,  that  Johnson  should  appear  be- 
fore the  arbitrators  by  himself  or  attorney — and  secondly,  that  he 
should  pay  sach  sum  as  said  arbitrators  should  award.  That  the 
defendant  should  appear  before  the  arbitrators  by  himself  or  attor- 
ney was  a  condition  lawful  and  possible,  and  in  its  nature  and  or- 
der precedent  to  an  award  :  This  part  of  the  condition  therefore 
should  have  been  answered. 

Cephas  Strdth  (or  defendant  This  is  an  arbitration  bond,  tho' 
differing  in  some  respects  from  the  common  form.  Arbitration 
bonds  do  not  bind  from  the  delivery,  but  from  the  award  made ;  or 
rather  are  voidable,  if  no  award  be  made.  The  arbitrators  in  this 
case  had  sufficient  authoriQr  to  proceed  to  make  an  award  exparte, 
if  Johnson  did  not  appear  by  himself  or  attorney.     His  appearance 
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RuUand^    therefore  is  not  in  the  nature  of  a  condition  precedent  on  his  part ; 
term,  ^wi   ^^^  ^  ^  ^^^^  ^^^  appear  by  1%e  pleadings  that  any  award  has  been 


JobmoB. 


made,  the  plea  of  no  award  is  a  bar  to  the  plaintiff's  action. 
North 
vt^  By  the  Court,    The  defendant  has  stipulated  to  perform  two 

things  on  his  part,  a  failure  in  either  of  which  is  a  forfeiture  of  the 

bond— one  is,  that  he  should  appear  by  himself  or  attorney  before 

the  arbitrators ;  the  other  is,  that  he  should  pay  such  sum  as  should 

be  awarded  against  him. 

The  appearance  of  the  defendant  before  the  arbitrators,  is,  as  has 
been  justly  observed,  in  its  nature  and  its  order,  antecedent  to  the 
making  of  an  award. — It  was  a  thing  lawful  and  possible,  which 
the  parties  had  a  right  to  make  a  condition. 

There  are  cases  in  which  the  defendant  may  plead  performance 
or  in  aToi^nce  generally :  in  such  case  iSb/t  plaintiff  must  in  fats  re^ 
plication  set  Ibrth  a  breach.  To  a  plea  of  no  award  the  plaintiff 
may  reply  an  award  and  set  forth  a  breach  in  the  non-pedormanoe; 
but  the  plea  of  no  award  is  not  a  plea  of  performance,  but  in  aradv 
ance— there  beii^  nothing  laid  upon  him  to  perform.  Now  where 
a  defendant  would  excuse  himself  or  avoid  the  charge  contained  in 
the  declaration,  hb  plea  must  answer  all  the  allegatioAS  coatained 
in  the  declaration,  as  fully  as  in  a  plea  of  performance. 

ti  is  true  that  the  arbitrators  might  be  authorized  to  proceed  and 
make  an  award  ex  parte,  or  they  might  be  restrained  by  the  sub- 
mission. This  does  not  afiect  the  present  question.  Had  the 
plaintiff  replied  to  the  defendant's  plea,  and  instead  ^f  sitting  fordi 
an  award  and  a  breach  in  a  non-performance  on  the  part  of  the  de- 
fendant,  had  plead  the  non-«ppearancp  of  Johnson,  it  would  not 
have  been  an  answer  to  the  pka ;  it  certainly  would  not,  if  as  in- 
sisted by  the  defendant's  counsel,  the  arbitrators  might  have  pro- 
ceeded exparte.  The  defendant  therefore  should  have  averred  a 
performance  of  that  part  of  the  condition  the  performance  of  which 
]$  not  excused  or  avoided. 

Judgment  for  the  plaintiff. 
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Htdlmtd. 
HacocK  V,.  H..COCK.  ^J^'^ 

Magiitratci  hmve  »» eonmoB  law  oo-tirthontj  to  take  security  by  way  of  ppcog-  ^^^^^'^ 
Bitfittco  Cor  tlie  proteoMMM  of  vshiL    If  therefore  tueh  recoftvlsaaee  he  tmken 
by  a  Magntrate,  not  beiog  autborbed  by  itatute  to  take  it,  it  ia  void  aod  tbt 
nut  will  abate  io  all  eaiet  where  the  law  reqoirei  secuiity  to  be  taken  for  the 
prosecotioo. 

THE  writ  of  Audita  Querela  in  this  case,  itdiich  was  originally 
brought  before  the  County  Court,  was  signed  by  Samuel  Williams, 
Ch.  J.  and  S.  Safford  Assist  J.  of  the  County  Court.  The  recog- 
nizance was  certified  as  taken  before  S.  Williams  only,  and  was  in 
fact  taken  in  the  absence  of  the  other  Judge.* 

This  matter  was  pleaded  in  abatement  in  the  Court  below,  and 
the  Court  rendered  judgment  that  the  writ  al^te.  The  plaintiff 
entered  an  [appeal,  and  in  this  Court  the  defendant  relied  on  the 
same  plea. 

Langdon  for  the  defendant.  The  allowing  of  this  writ  by  two 
Judges  of  the  County  Court  is  by  statute ;  and  it  must  be  allowed 
in  the  manner  pointed  out  by  statute,  or  it  is  void. 

The  statute  requires  that  writs  of  Audita  Querela^  returnable  be. 
fore  the  County  Court,  shall  be  allowed  and  signed  by  two  Judges 
of  the  County  Court,  and  that  surety  shall  be  taken  by  the  Judges 
allowing  the  writ  Here  two  Judges  have  signed  the  writ,  and  but 
one  Judge  took  tlie  recognizance,  as  appears  by  a  certificate  of  the 
recognizance  annexed.  He  cited  the  case — Treasurer  of  the  State 
against  Downer — in  thb  Court  as  in  point  The  case  was  this : — 
A.  had  been  ordered  by  a  Justice  of  the  Peace  to  find  sureties  for 
his  appearance  before  the  Supreme  Court  on  a  comprint  for  ■. 
FoiP^  want  of  sureties  he  was  committed  to  the  common  gaol  in  Rut- 
land.— ^He  was  afterwards  let  to  bail  by  a  Justice  of  the  Peace,  who . 
took  a  recognizance  of  the  said  A.  as  principal,  and  Downer  as 
surety,  for  the  appearance  of  the  said  A.  before  the  Supreme  Court. 
A.  made  default,  and  a  suit  was  brought  against  Downer  on  the  re- 
cognizance. The  power  of  bailing  in  such  case  b  by  statute  given 
to  a  Judge  of  the  Supreme  or  County  Court.  The  Court  decided, 
that  as  the  power  of  bailing  in  that  case  was  given  by  statute,  and 
as  it  did  not  authorise  a  Justice  of  the  Peace  to  take  a  recognizance 

•By  a  sabiequeiit  sUtute,  one  Judfe  if  aotboriied  Io  take  luch  recogmiance. 
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JtMmd,    in  such  case,  he  had  no  pover  to  take  it^  and  the  recognizanee  was 
term,  1797.  therefore  void.    And  though  it  was  ui^  in  that  case  that  a  Justice 
of  the  Peace  might  as  incident  to  hb  office  take  such  recognizance, 
yet  the  Court  decided  that  he  could  not,  and  gave  judgment  for  the 
defendant. 

C.  Smith  for  the  plahitiff.  The  writ  of  Audita  Querela  is  a  writ 
of  common  right ;  and  the  Judges  have,  at  common  law,  power  to 
allow  the  writ  independent  of  the  statute.  And  as  Judges  of  a  Coort 
of  Record  each  has  power  to  t^ke  recognizances.  The  rec<^izance 
in  this  case  having  been  taken  by  a  Judge  vested  with  such  power 
is  valid.  This  differs  it  from  the  case,  Treasurer  against  Downer,  in 
which  case  the  recognizance  was  taken  by  a  Justice  of  the  Peace 
having  no  such  general  power.  But  if  the  recognizance  was  not 
l^ally  taken,  security  might  have  been  taken  in  the  Court  belov, 
and  it  may  be  here  taken. — There  is  therefore  no  reason  why  the . 
writ  should  abate. 

By  the  Court.  The  writ  of  Audita  Querela  in  this  case  is  allow- 
ed by  statute,  and  if  it  cannot  be  supported  by  statute  the  writ  must 
abate.  The  statute  expressly  requires  that  sufficient  security  be  ta- 
ken for  the  re-deli  very  of  the  property,  &c.  by  the  Judge  (of  the  Su- 
preme Court)  or  Judges  of  the  County  Court  allowing  the  writ  If 
no  security  be  taken,  the  writ  ought  to  abate,  or  rather  to  beset 
aside  because  irr^larly  issued.  The  security  is  to  be  taken  by  way 
of  recognizance ;  and  the  Judges  have  no  authority  to  take  a  recog- 
nizance but  that  which  they  derive  from  the  statute.  This  is  near- 
ly the  same  point  which  was  rightly  decided  in  the  case  against 
Downer  which  has  been  cited  by  the  defendant's  counsel.  That  in 
this  case  the  Judges  are  Judges  of  a  Court  of  Record,  does  not  vary 
the  case,  for  they  did  not  in  this  case  act  as  a  Court.  That  the 
power  of  taking  recognizances  in  certain  cases  is  incident  to  a  Court 
of  Record  may  be  true  5  but  neither  Judges  nor  Justices  o(  the 
Peace  have  power  at  common  law  to  take  security  by  way  of  recog- 
nizance for  the  prosecution  of  suit? — ^their  power  in  such  case  is  <w- 
rived  solely  from  statute. — The  recognizance  in  this  case  taken  by 
one  Judge  only  is  therefore  void.  It  was  obviously  the  intention  of 
the  Legislature,  that  the  two  Judges  allowing  the  writ  should  exer- 
cise their  discretion  as  to  the  sufficiency  of  the  security,  and  th^  ^- 
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ciirity  must  be  taken  on  the  allowance  of  the  writ.    It  would  be    JRuUand, 
mischievous  to  permit  a  debtor  to  make  uie  of  this  writ  to  discharge  terml  *797. 


Hiecock 

V9 


his  body  or  property  from  what  appears  to  be  a  legal  demand  of 
the  creditor,  without  having  first  given  the  security  required,  and 
permit  him  afterwardl,  to  save  his  procesai,  to  enter  a  recognisance   Hiecoclrv 
hi  Court 

Judgment  that  the  writ  abatf  > 


j1  correction  of  some  facts  stated  in  the  Preface, 

IN  writing  the  Prefac^  to  the  Reports,  1  inad- 
vertently made  an  incorrect  statement  of  some 
facts  which  I  take  the  earliest  opportunity  to  cor- 
rect. 1  should  probably  have  discovered  and  cor- 
rected them,  could  1  have  examined  the  copy  as 
it  was  put  to  press,  but  was  prevented  by  sickness 
from  paying  any  attention  to  the  copy  until  the 
Preface  and  most  of  the  Reports  were  printed. 

The  Nisi  Prius  system  was  established  in  the 
year  1814 — ^not  in  the  year  1813;  and  was  contin- 
ued seven  years  only,  instead  of  eight  years  as  sta- 
ted in  the  Preface. 

It  is  stated  in  the  Preface,  that  the  number  of 
causes  on  the  docket  of  the  Supreme  Court  in  the 
several  Counties  at  the  commencement  of  the  year 
1822,  was  not  so  great  as  at  the  conmiencement  of 
the  present  year. 
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I  stated  this  &ct  without  iany  douht  of  its  cor- 
rectness at  the  time,  and,  certainly,  not  from  an 
impression  that  a  support  of  the  Nisi  Prius  sjdtem 
required  an  incorrect  statement  of  facts. 

1  stated  the  fact  from  a  general  impression  which 
1  had  of  its  truth,  from  a  recollection  that  during 
the  continuance  of  the  Nisi  Prius  system,  the  Court 
generally  had  sufficient  time  to  do  all  the  business 
in  the  different  Counties,  and  that  this  has  seldom 
been  the  case  under  the  present  system. 

I  did  not  at  the  time  advert  to  the  circumstance,! 
that  under  the  law  of  1820,  giving  (^iginal  juris- 
diction to  the  Supreme  Court,  a  great  number  of 
actions  were  commenced,  which  were  contineed 
of  coarse,  and  stood  for  trial  at  the  commence 
ment  of  the  year  1822,  when  the  present  sjstem 
went  into  operation ;  by  reason  of  which  the  dock- 
ets were  unusually  large — in  most  of  the  Counties, 
larger  than  they  have  been  since. 
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f*  Windham^ 

^^  Babobr  v8.  Williams.  ^^^ 

Iftli^MippreuioB  of  eVkleoce^  in  a  erimiiial  protecatioa,  colistitote  any  part  of 
t|p  coDtlderatioo  off  eootract,  such  coatract  ia  void. 

..  "this  was  an  actioo  of  anumpsit  on  a  promissory  note  given 
by  the  defendant  to  the  plaintiff  for  the  sum  of  £29y  dated  Septem- 
ber  5, 1794. 

Pka — Non  AinrnpsiL 

PainCf  for  the  defendant,  stated  in  defence,  that  before  the  exe- 
cotioD  of  the  note,  the  plaintiff's  daughter  had  sworn  a  rape  on  the 
defendant's  son,  who  was  under  bonds  for  trial  before  the  Supreme 
Courtv*— That  an  action  of  trespass  had  been  commenced  against 
the  son  lor  the  injury.  A  proposal  was  made  for  settling  the  prL 
vate  injury  for  which  the  action  had  been  commenced  against  the 
son ;  and  it  was  finally  agreed  that  the  daughter  should  not  appear 
to  give  evidence  on  the  criminal  prosecution  against  the  son,  and 
that  the  defendant  should  secure  to  the  plaintiff  fifty  pounds  in  sat- 
is&ction  of  the  injury. — Accordingly , the  defendant,to  make  a  settle- 
ment for  his  son,  gave  the  note  on  which  this  action  b  brought,  and 
one  other  note,  amounting  in  the  whole  to  fifty  pounds ;  and  the 
plaintiff  executed  at  the  same  time,  and  as  |)art  of  the  same  settle- 
ment a  bond  to  the  defendant  in  the  penal  sum  of  .£100,  condition- 
ed that  the  daughter  should  not  appear  to  give  evidence  against  the 
defendant's  son,  in  said  criminal  prosecution  before  the  Supreme 
Court. 

It  appeared  in  evidence  that  the  plcuntiff  came  to  the  house  of 
the  defendant  for  the  purpose  of  making  a  settlement  of  the  matter 
before  stated  5  and  both  parties  stated  before  the  witnesses  that  they 
bad  made  a  settlement. — That  the  defendant,  for  the  injury  done 
by  his  son  to  the  plaintiff's  daughter,  gave  his  notes  to  the  plaintiff, 
and  that  plaintiff  agreed  that  his  daughter  should  not'appear  before 
the  Supreme  Court  to  give  evidence  against  the  defendant's  son, 
and  that  be  agreed  to  give  the  defendant  a  bond  conditioned  to  that 
effect. — That  the  defendant  sai^  he  would  not  sign  the  notes  unless 
the  plaintiff  would  give  the  bond. — That  the  notes  and  bond  were 
executed  accord'mgly. — That  the  note  on  which  the  present  action 
l!i  brought  m  one  of  the  notes  thus  executed. 
18 
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Windham,  Bradley y  for  the  plaintiff,  contended  that  there  was^  conoec- 
A797!       ^^^^  between  the  note  and  the  bond. — That  the  notes  w^f  given 

v^^^/'^  for  the  injury  done  to  the  daughter — a  lawful  consideratiolu  thfi 
Badger     b^^d  was  given  on  a  separate  consideration,  and  was  void,  ■  the 

Williams,  consideration  Was  illegaL  But  that  cannot  effect  the  notes  giverai 
a  legal  consideration,  as  a  compensation  for  so  atrocious  an  iDJary.' 

Paiwe,  for  the  defendant,  contended  that  However  just  the  com- 
pensation for  the  injury  miglit  be,  yet,  that  was  not  the  whole  con- 
sideration in  this  case — one  part  of  the  consideration  was  to  aqoit 
the  son  from  a  criminal  prosecution  then  pending  against  him,  bj 
suppressing  the  evidence  of  the  plaintiff's  daughter  against  him. 
The  defendant  would  not  sign  the  notes*but  on  that  consideration ; 
and  to  Induce  the  defendant  to  sign,  the  plaintiff  executed  the  bond 
This  infects  the  whole  transaction. 

Chipman,  Ch.  J.  gave  the  following  charge  to  the  Jury:  There 
are,  in  this  case,  two  questions — one  of  fact,  and  the  other  of  lav.- 
The  question  of  fact  for  the  Jury  to  decide  is,  whether  the  two  notes 
given  by  the  defendant  to  the  plaintiff  of  which  the  note  in  qoesdoa 
is  one,  and  the  bond,  which  was  at  the  same  time  executed  by  the 
plaintiffto  the  defendant,  were  parts  of  the  same  transaction  w"^ 
ally  connected  5  or  in  ether  words,  whether  the  bond  was  in  whok 
or  in  part  a  leading  consideration  or  inducement  to  the  detoiaiii 
in  giving  the  notes. 

After  stating  the  evidence  in  the  case,  he  observed — It  is  difficult 
to  disconnect  the  notes  and  the  bond  even  in  idea. — They  were 
made  at  the  same  time,  between  the  same  parties,  and  reJatiw  to, 
and  for  the  settlement  of  the  same  matters.  Though  the  plaiflli^  | 
said  that  the  notes  must  be  paid  although  his  daughter  should  app^  j 
as  a  witness  against  the  defendant's  son,  yet  the  defendant  wooi'^ 
not  sign  the  notes  but  on  condition  that  the  plaintiff  would  execute^ 
the  bond ;  and  the  bond  was  executed,  and  the  notes  were  s^p^< 
The  execution  of  the  bon^  then  by  the  plaintiff  was  a  part  of  the; 
mutual  compromise  then  made  5  and  must,  under  the  circumstan- 
ces of  a  pending  prosecution  for  a  most  enormous  crime  against  tix 
defendant's  son,  have  been  a  most  powerful  inducement  to  the  0^ 
fendant  to  sign  the  notes.  If  the  fact  be  so,  the  law  on  this  poiot 
is  clear.  The  suppression  of  evidence  in  criminal  prosecutions '« 
clearly  criminal  j  it  is  an  indictable  offence.     An  agreement  to  sup* 
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press  e^dence  in  a  criminal  prosecution  is  an  agreement  to  commit    \V\}\dhnm^ 
a  crime  which  deeply  efiects  publick  jastice,  and  the  peace andgood       \^^  ' 
ofd«r  of  the  community.     An  ill^al  consideration  effects  every  ^^*s^^^ 
Mrt  of  a  contract,  with  which  it  is  connected!  and  renders  it  void,     badger 
It  is  so  even  when  it  effects  innocent  persons,  who  happen  to  be  in-  Wniiami. 
terested  in  such  contract — much  more  is  it  so,  between  the  parties 
who  have  made  the  commission  of  a  crime  the  consideration  of  such 
contract.    ^This,  if  we  may  trust  the  evidence  which  has  been  giv- 
en, (and  the  material  facts  have  not  been  contested)  is  the  case 
with  the  present  plaintiff. 

%  Verdict  for  the  defendant. 


Farnswoeth  vb*  Converse  and  others. 

The  Iev7  of  an  execution  oo  real  estate  is  not  within  the  statute  to  prevent  Traud- 
ulent  speculalioos  ?nd  sales  or  choses  in  action,  passed  the  28tb  day  of  October, 
1807,  aod  eucU  levy  is  notreudered  void  by  the  possession  of  a  third  persoo 
holding  adversely  to  tiie  debtor  at  the  time  of  the  levy. 

THIS  was  an  action  of  ejectment  for  11  acres  of  land  in  the  town   i^nfciin, 
of  Fairfax.  ^TaTa.^'* 

Plea — The  Geiieral  hwe. 

On  trial  the  plaintiff  proved  that  on  the  the  29th  day  of  August, 
1809>  the  legal  title  to  the  land  in  question  was  in  Levi  House ;  and 
that  on  the  same  29th  day  of  August,  he,  the  plaintiff,  caused  an 
execution  in  his  favour  against  Levi  House  to  be  duly  levied  on  the 
same  land,  which  had  not  been  redeemed.  It  further  appeared  in 
evidence,  that  the  judgment  on  which  the  execution  issued  was  ren- 
dered by  confession  before  a  Justice  of  the  Peace,  and  that  the 
defendants,  at  the  time  of  the  judgment,  were  in  possession  of  the 
premises,  holding  the  same  adversely  to  Levi  House  the  debtor,  and 
that  they  so  continued  in  possession  when  the  execution  was  levied. 

Van  NesBy  for  the  defendant,  insisted  that  the  levy  of  the  execu- 
tion was  within  the  statute  to  prevent  fraudulent  speculations  and 
sales  of  choses  in  action,  passed  the  28th  day  of  October,  1807. — 
That,  as  the  judgment  was  rendered  by  confession,  it  must  be  un- 
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FrankUnt    derstood  as  a  mode  of  conveyance  agreed  upon  between  the^rties. 
^m**^*   The  statute  extends  lo  all  baigains,  sales,  deeds,  leases  and  ||her 
^^'^v-v-/  conveyances,  and  declares  them  in  all  cases  of  an  actual  ad wse 
Fartrrorth  possession  at  the  tinib  of  such  conveyance  to  be  null  and  void-=s^ 
CoivVne '  That  as  the  statute  was  made  for  the  prevention  of  frauds,  it  oaglit 
to  be  construed  liberally  as  it  respects  the  remedy.    It  was  intend- 
ed to  prevent  a  title,  in  the  situation  described,  from  passing  by  tbc 
act  of  the  parties  or  either  of  them.    An  execution  levied  on  lands 
is  a  coaveyance  no  less  than  a  fine  or  recovery  in  the  English  Law. 
The  statute  extends  to  every  mode  of  conveying  land  except  by 
descent,  whether  it  be  by  act  of  the  parties  or  operation  of  law.     Xt 
extends  to  a  devise — ^toa  conveyance  by  an  administrator,  thou^ 
,  made  under  an  ordcjr  by  a  Judge  of  Probate.    Such  from  the  gener- 

ality of  the  expression  made  use  of  in  the  statute,  was  clearly  the 
intention  of  the  Legislature  5  and  Courts  will  not  countenance  eva- 
sions, but  give  the  statute  its  full  effect.  He  therefore  offered  to 
introduce  evidence  to  prove  that  in  this  case  it  was  in  fact  a  mode 
of  conveyance  agreed  upon  between  the  plaintiff  and  Levi  Houjiey 
with  a  view  of  evading  the  statute. 

Jldia  and  TVnter,  for  the  plaintiff,  insisted  that  the  statute  was 
in  derogation  of  common  right,  and  not  to  be  extended  beyond  the 
letter. — That  the  language  of  the  act  extended  only  to  conveyan- 
ces made  by  the  voluntary  act  of  the  vendor  or  grantor,  and  does 
not  extend  to  creditors  levying  executions  on  lands  of  their  debtors. 
But  if  it  do  extend  to  such  cases,  all  such  levies  are  void  without 
any  reference  to  the  origin  of  the  debt  or  the  intention  of  the  par- 
ties. But  the  statute  does  not  extend  to  any  transmission  of  title  by 
operation  or  compulsion  of  law.  It  could  not  have  been  the  Inten- 
tion of  the  Legislature  to  lock  up  against  creditors  all  the  lancis  of 
their  debtors  of  which  third  persons  might  have  obtained  possession 
without  right. 

Bi/  tJie  Court,  This  case  is  not  within  the  statute.  The  stat- 
ute extends  only  io  conveyances  by  the  act  of  the  party,  from  whpm 
the  title  is  intended  to  pass — the  grantor,  vendor,  or  lessor.  The 
estate  passes  at  the  election  of  the  creditor  by  operation  of  law. 
The  statute  is  to  be  considered  as  a  positive  law,  and  is  not  to  be  ex- 
tended beyond  the  plain  import  of  the  words.  But  if  it  will  admit 
of  an  equitable  construction,  surely  a  tortious  possessor  can  have 
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very^e  equity  against  the  honest  creditor  of  the  rightful  owner.  Frmkiin, 
It  q^not  be  permitted  to  go  into  an  inquiry  whether  the  debtor  ^^^jg^^'' 
coi^ented  to  the  levy,  for  the  purpose  of  making  hun  quati  a  vendor  v^-v-^ 
^^grantor ;  and  it  would  be  too  much  to  say,  that  all  the  lands  of  a  Parnwrorth 
debtor,  of  which,  however  good  his  title,  there  may  be  an  adverse  Convine. 
possession,  are  to  remain  locked  up  against  bb  creditors  until  he 
shall  be  able  or  willing  to  liberate  them.     There  might  rather  seem 
to  be  some  reason  for  limiting  the  act,  in  its  construction,  so  as  to 
exempt  from  its  operation  all  conveyances  made  by  order  of  law,  a' 
in  case  of  commissioners  under  an  act  of  insolvency,  and  of  an  ad^ 
ministrator  under  an  order  of  a  Judge  of  Probate. 
The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 


EiiLiTHOEr  vs.  DswiNo. 

Actual  leisiD  it  a  luflktent  title  for  a  plaiotiff  in  ejectment  to  recover  against 
a  stranger,  thai  is,  against  a  person  who  has  without  right  trespassed  upon 
the  prior  oecopaacj  of  the  plaintiff 

A  mortgagor  in  possession  can  do  no  act  which  will  effect  the  title  of  the  mort- 

THIS  was  an  aaion  of  ejectment  for  12  acres  of  land  in  the  FrankUn^ 
town  of  Sheldon.    EUithorp,  the  plaintiff,  in  the  sprmg  of  the  year      im.^* 
1793,  purchased  of  S.  B.  Sheldon  the  North  half  of  Lot  No.  51, 
laid  for  a  200  acre  Lot  in  Sheldon,  and  went  into  possession,  which 
possesion  was  continued  down.     One  Phelps  at  the  same  time 
agreed  with  S.  B.  Sheldon  for  the  North  half  of  the  same  Lot,  and        *  ' 
went  into  possession,  and  being  so  in  possession,  agreed  with  the 
plaintiff  to  divide  the  Lot  with  him,  by  a  line  drawn  from  East  to 
West  through  the  centre  of  the  Lot  between  the  North  and  South 
lines.     The  dividing  line  was  accordingly  run  in  the  same  year, 
1793 — and  so  the  plaintiff  had  always  claimed  and  possessed  until 
some  time  in  the  year  1807. 

Phelps,  after  having  made  some  improvements  on  the  North  half 
of  the  Lot,  gave  up  his  bargain  with  Sheldon,  and,  in  the  year  1797 
Sheldon  bargamed  the  same  to  the  defendant,  who  went  into  pos- 
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FrankUh,    session,  aod  has  since  occupied  and  iraproveti  the  same,  but^receiv- 
^TbTs^*^*  ed  no  deed  of  the  same  until  AprU,  1807,  when  it  having  bce'h.dis- 
s^^y^/  cofvered  that  said  Lot  No.  61  contained  more  than  200  acreuy 
BUithorp    reason  of  a  mistake  in  the  original  survey,  it  being  laid  20  rdii^ 
DewiDg.     wider  on  the  South  line  than  on  the  North  line,  so  that  each  half  as  ^ 
divided  in  the  year  1793  contained  more  ihan  one  hundred  acres  ^ 
but  the  South  part  was  the  largest.    And  sheldou  conveyed  to  the 
defendant.  Dewing,  by  metes  and  bounds,  one  half  of  said  Lot 
N«.  51,  which  included  the  gore  of  land  in  dispute.  South  of  the 
line  formedy  run  for  a  division.    It  did  not  appear  that  Sheldoa 
ever  held  a  title  to  the  said  lot. 

Van  Ness  and  MarviUj  for  the  defendant,  urged  that  the  defend- 
ant might  claim  the  benefit  of  the  statute  of  limitations  from  the  pos- 
session of  Phelps  in  the  year  1793,  and  further  that  as  the  plaintiff 
and  defendant  both  derived  their  title  from  the  same  source,  they 
could  not  question  each  others  title ;  and  certainly  if  the  defendant 
cannot  defend  on  this  principle,  neither  can  the  plaintiff  recover  on 
the  same  principle :  and  having  shewn  no  title  to  the  land  in  ques- 
tion, is  not  entitled  to  recover  against  the  defendant. 

By  the  Court.  From  the  evidence  in  the  case,  the  plaintiff,  and 
not  the  defendant  and  those  under  whom  he  claims,  has  been  in  pos- 
session and  occupancy  of  the  land  in  question,  from  the  running  of 
the  division  line  in  the  year  1793,  and  although  both  parties  derive 
their  tide  by  purchase  from  Sheldon,  there  is  yet  no  more  privity 
between  them,  than  there  would  have  been  had  their  several  par- 
chases  been  of  different  tracts  in  different  parts  of  the  state.  In  this 
case  then,  the  defendant  is  not  estopped  from  denying  the  plaintiff's 
title,  as  in  a  case  where  the  pla'mtiff  and  defendant  both  derive 
their  title  from  one  common  source — nor  has  the  plaintiff  shewn  a 
title  derived  from  an  original  source — nor  is  it  necessary  in  all  ca- 
ses for  a  plaintiff  in  ejectment  to  derive  his  title  from  an  originai 
source,  nor  to  shew  a  title  by  {he  statute  of  limitations.  Actual 
seizin  is  sufficient  to  recover  as  well  as  to  defend  agait<st  a  stranger 
to  the  title.  He  who  is  first  seized  may  recover  or  defend  against 
any  one  except  him  who  has  a  paramount  title.  If  disseized  by  a 
stranger,  he  may  maintain  an  action  of  ejectment  against  the  dis- 
seizor, and  in  like  manner  the  dbseizor  may  maintain  an  action 
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against  a|l  persons  except  bis  disseizee  or  some  one  having  a  para-  Franklin, 
«««^»»«^<^  N       December, 

mounMitle.  1313   ' 

It  Anther  appeared  that  on  the  21st  day  of  July,  1807,  the  j^iii-  \^^-/^^^ 
tiffhad  sold  the  South  half  of  said  Lot  No.  61  as  he  had  clahned  it«    Blli^^orp 
Silas  Whitney,  and  had  taken  a  mortgage  back  to  secure  the    Dewing. 
payment  to  be  made  on  the  first  <ky  of  July,  1808. — That  Whit- 
ney went  into  possession,  and  having  failed  of  making  payment  on 
the  16th  day  of  August,  1808,  he  released  the  mortgaged  prenises, 
and  surrendered  the  possession  to  the  plaintiff — That  in  the  sum- 
mer of  the  year  1807,  Whitney,  while  in  possession,  had  by  agree- 
ment with  the  defendant,  yielded  to  him  the  land  in  dispute,  and 
permitted  the  fence  to  be  removed  accordingly. 

It  was  insisted  by  tlie  counsel  for  the  defendant,  that  Whitney, 
having  while  in  posseesion,  although  a  mor^agor,  surrendered  the 
premises  in  dispute  to  the  defendant,  it  must  be  considered  as  an 
amicable  settlement  of  the  boundaries  which  was  binding  on  the 
plaintiff.  And  Airther,  that  the  deed  of  release  from  Whitney  to 
the  plaintiff,  having  been  made  while  the  defendant  was  in  posses- 
sion of  the  premises,  claiming  adverse  both  to  Whitney  and  the 
plaintiff,  was  void,  being  within  tlie  act  of  October,  1 807,  to  prevent 
fraudulent  speculations  and  sales  of  choses  in  actioiu 

IBy  the  Court.  A  mortgagor  cannot  effectually  surrender  or  pass 
any  right  of  the  mortgagee  in  the  premises.  A  release  of  the  equity 
of  redemption  to  the  mortgagee  in  whom  is  the  legal  title  is  not 
within  the  act  referred  to.  Beside,  it  is  not  necessary  to  shew  the 
release.  The  condition  of  the  mortgage  having  been  broken,  the 
plaintiff's  claim  is  not  founded  on  the  release,  but  on  the  original 
mortgage  deed  which  was  made  previous  to  the  defendant's  posses- 
sion. The  release  is  of  an  equitable  right  only — it  adds  nothing  to 
the  plaJntiflPs  legal  title. 

Verdict  for  the  plaintiff. 
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FrttfAHn,  V^ 

^^^Ts**^'  BOWDISH   V8.   PeGKHAM.  ^ 

T|ie  statute  aHowiog  special  matter  to  be  given  in  evidence  under  the  general  u- 
Bue  dispeuBes  with  the  form  only— not  the  substance  of  a  plea  io  bar;  aixfltia 
necessary  io  tiich  notice,  to  state  the  facts  reJied  on  as  particularly  as  ^a 
plea  in  bar. 

.  THIS  was  an  action  for  slanderous  words  spoken  by  the  defend- 
ant concerning  the  platntiflf. 

Flea — the  Genet  al  Issue,  with  notice  that  the  defendant  would, 
on  the  trial,  give  in  evidence  the  trutii  of  the  words  alledged  in  the 
plaintiff's  declaration  to  have  been  spoken  by  the  defendant. 

Tlie  plaintiff  having  proved  the  speaking  of  the  words  by  thed& 
fendant  as  alledged  in  the  declaration, 

Swifty  for  the  defendant,  stated  that  he  should  defend  under  the 
notice  agreeably  to  the  statute,  by  proving  that  the  words  charged 
to  have  been  spoken  by  the  defendant  of  and  concerning  the  plaio- 
tiff  were  true,  and  offered  evi^^ence  to  prove  that  in  an  action  on 
Book  between  the  plaintiff  and  defendant,  the  plaintiff  had  svoni 
to  a  false  account  by  him  produced  in  that  action. 

Van  NesSy  for  the  plaintiff,  objected  to  the  admission  of  die  evi- 
dence under  the  notice.  In  an  action  for  slanderous  words,  the 
(ruth  of  the  Words  spoken  cannot  be  given  in  evidence  under  the 
general  issue.  It  must  be  pleaded  specially.  The  notice  alloved 
by  the  statute  is  in  the  place  of  a  plea  in  bar  ^  and  in  such  notice 
the  facts  relied  on  by  the  defendant  must  be  set  forth  as  particolariy 
as  in  a  plea  in  bar.  The  plaintiff  must  have  notice  of  the  facts  in- 
tended to  be  proved,  that  he  may  come  prepared  to  answer  them. 
1  Term.  Rep.  7^8.  Johnson  v.  Stewart 

Swift  and  Marvin  for  the  plaintiff.  The  notice  is  with  a  refer- 
ence to  the  words  charged  to  have  been  spoken  sufficiently  pardco- 
lar,  the  notice  is  as  particular  as  the  declaration. 

By  the  Court.  The  notice  ought  to  be  as  particular  as  a  special 
plea  in  bar.  The  statute  by  allowing  notice  of  special  matter  to  be 
given  in  evidence  under  the  general  issue,  dispenses  witbthe  form 
only — ^not  the  substance  of  a  special  plea.  The  plaintiff  must  by 
the  notice,  be  informed  of  the  facts  intended  to  be  proved,  otherwise. 
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lie  in^y  be  surprised  on  trial  by  the  proof  of  facts  which  with  proper  FrankUn^ 
Dodce  he  might  have  satisfactorily  explained  or  contradicted.  He  i8i3.  * 
cannot  be  expected  to  come  prepared  to  explain  or  justify  every  v^n^'W 
thuisaction  of  his  life,  which,  however,  will  be  necessary  if  such  no-  ^^^<'»«^ 
tice  as  this  be  deemed  sufficient.  The  case  Johnson  v.  Stewart,  Peckliam« 
cited  by  the  plaintifl^s  counsel,  was  an  action  for  the  publication  of 
a  libel.  The  rules  of  pleading  in  actions  for  libels  and  actions  for 
words  are  the  same.  In  that  case  the  libel  had  charged  the  plain- 
tiff generally  with  being  concerned  with  a  nest  of  notorious  swin- 
dlers, of  wlioju  the  plain tifi,  Johnson,  was  the  head.  The  defend- 
ant pleaded  in  jiistification  tlmt  the  plaintiff  had  been  illegally,  frau« 
dulentty,  and  dishonestly  concerned  and  connected  with,  and  was 
one  of  a  gang  of  swiitdlt^rs  iind  common  informers,  and  had  also 
been  ^ilty  of  deceiving;  ^ud  defrauding  sundry  persons,  with  whom 
be  had  had  dealings  and  transactions,  wherefore  he  printed,  &c* 
To  this  plea  there  was  a  denuuTer.*  The  Court  in  that  case  held 
the  ptrd  to  be  bad  as  bein^  loo  general.  The  plea  was  indeed  as 
particular  as  the  charge  in  t lie  declaration,  but  that  was  the  charge 
of  the  defendant  wlucli  tiie  plaintiff  was  bound  to  state  as  it  was 
mmde.  But  a  defendant  cannot  justify  in  so  general  a  manner. — 
f He  must  state  the  t^c[s  on  which  he  relies  for  a  justification,  that  the 
pUintiifmay  come  prepared  for  trial.  It  is  true  that  our  statute  in- 
tended nn  eaje  to  tlie  defendant^  but  it  is  the  duty  of  the  Court  to 
toke  care  that  this  ease  to  die  defendant  shall  not  be  turned  into  a 
surprise  to  the  plaintiff.  No  evidence  therefore  can  be  admitted 
under  this  notice. 

Smfi^  for  the  defendant^  offered  the  same  evidence  in  mitigation 
&f  damages* 

By  the  Cmn't^  The  evidence  cannot  be  received  in  mitigation 
of  damages,  Yoy  may  give  evidence  of  the  general  character  of 
ihc  plamliffj  wliich  it  must  be  presumed  he  has  come  prepared  to 
support. 

Verdict  for  the  plaintiff. 


After  verdict,  Sir(/i  and  iVIamrt  moved  in  arrest  of  judgment 
fur  the  insufficiency  of  the  declaration. 

The  wf  rds  charged  in  tlie  first  count  were—"  Joseph  Bowdish 
10 
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t 
Franklin^    (meaning  the  plaintiff)  has  made  out  a  false  account  against  me, 

1813.  '  (meaning  the  defendant)  and  sworn  to  it,  and  he  (meaning  the  d& 
fendant)  could  prove  it.'* 

In  the  second  count,  the  words  were  charged  to  have  been  spo- 
ken as  follows — *^  He,  Joseph  Bowdish,  (meaning  the  plaintiff)  has 
made  out  a  false  account  against  me,  (meaning  the  defendant)  well 
knowing  the  account  to  be  false,  and  sworn  to  it,  and  he  (meaning 
the  defendant)  could  prove  it." 

It  was  insisted  in  support  of  the  motion,,  that  the  words  as  char- 
ged in  the  declaration  were  not  actionable — that  they  did  not  ne- 
cessarily  import  the  crime  of  perjury,  especially  as  there  was  no 
colloquium  of  any  Court  or  magistrate  before  whom  the  account  had 
been  sworn  to,  or  of  any  cause  or  occasion  of  taking  the  oatb.  But 
admitting  the  words  to  be  actionable,  yet  it  was  insisted  that  there 
waj  an  inconsistency  running  through  the  whol  e  declaration.  Af- 
ter setting  forth  the  words  of  charge  in  the  first  person,  each  count 
concludes  thus — ^^  and  he  (meaning  the  defendant)  could  prove  it*' 
In  grammatical  construction  it  b  an  assertion  of  the  plaintiff  that  he, 
the  defendant,  could  prove  the  chaise  to  be  true. 

For  the  plaintiff  it  was  insbted  that  the  words  clearly  imported 
a  charge  of  perjury,  and  would  be  so  understood  by  all  who  heard 
them  ;  and  that  although  there  was  in  setting  forth  the  words  a 
change  of  persons,  the  first  to  the  third,  yet  it  was  clear  that  the  d^ 
fendant  was  meant  in  both  persons,  and  so  was  the  averment. 

By  the  Court.  The  words  in  common  understanding  clearly 
import  a  charge  of  perjury — perhaps  not  conclusively.  Had  they 
have  been  introduced  with  a  proper  colloquium,  it  might  have  been 
put  out  of  all  question.  In  taking  the  second  exception,  the  defen- 
dant's counsel  are  correct  in  their  constmction  of  the  declaration. 
The  third  person  he  clearly  means  the  defendant,  as  well  as  /  pre- 
ceding in  the  first  person ;  but  in  the  one  case  he  is  the  person  speak- 
ing— in  the  other,  spoken  of;  the  person  of  whom  some  one  makes 
the  assertion, "  he  can  prove  it.^'  In  strictness  the  defendant  does 
not  make  the  assertion  of  himself,  whatever  the  pleader  intended. 
He  has  put  the  assertion  into  the  mouth  of  the  plaintiff,  who  is 
speaking  in  the  declaration.  It  is  undoubtedly  a  mistake ;  but  it  i^ 
now  a  fatal  one,  and  the  judgment  must  be  arrested. 

Swift  J  for  the  defendant,  moved  to  be  allowed  costs. 
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Bir  the  Court,    Costs  are  not  to  be  taxed  in  such  case  by  any   Franklin, 

•  ^       *    December 

Statute,  nor  by  the  common  law,  nor  can  costs  be  taxed  for  the  de"      1313 
iendant  on  any  principle  of  Justice.     Had  the  defendant  demurred  v^^v^^ 
to  the  declaration,  he  would  have  been  entitled  to  cost ;  but  since  he  •  Bowdish 
has  put  the  plaintiff  to  the  expense  of  a  trial,  and  the  merits  have   Pcckham. 
been  found  against  him,  it  would  be  as  unjust  as  illegal  to  allow 
him  cost9. 


Wells  and  others  vs.  Brewster. 

A  person  not  being  a  proprietor  in  a  lowo;  cannot  be  permitted  to  call  in  question 
the  legality  of  a  proprietary  division  of  sucb  town  ;  nor  Kill  a  proprietor  be 
permitted  to  do  so  giiless  it  appear  that  his  rights  have  been  violated  by  such 
division  ;  nor  even  in  that  case,  if  he  shall  have  submitted  to,  and  acquiesced 
io  the  divisiou  made. 

Franklittt 
THIS  was  a  writ  of  error  brought  to  reversed  judgment  of  the  December, 

County  Court  in  an  action  of  ejecimctit  for  100  acres  of  land  in 
Georgia^  in  which  Anna  Bi-ewstci-j  administratrix  of  Charles  Brew- 
ster, was  plainti^,  and  Samuel  U'ells,  Orange  Wells,  and  Lewi 
Stiles  defendants^  The  Jury  in  \iw  Court  below  found  a  special 
verdict  which  was  in  substance^ That  the  intestate  at  the  time  of 
his  decease^  was  seized  in  fee  of  one  hundred  acres  of  land  in  the 
town  of  Georgia,  conveyed  to  him  before  the  proprietary  division 
of  the  township  by  Ira  Allen,  the  rightful  owner  of  several  pro- 
prietor's shares  in  said  town,  among  others  the  right  of  Selah  Bee- 
roan,  which  hundred  acres  so  conveyed  to  said  Charles  Brewster, 
was  bounded  in  the  deed  of  conveyance  in  the  same  place  where 
Lot  No.  73,  the  land  demanded  now  lies.-U. That  at  a  proprietors' 
meeting  of  said  town  of  Georgia,  held  for  the  purpose  of  making  a 
division  of  the  lands  in  said  town,  among  tiie  proprietors,  Lot  No. 
7S,  was  voted  to  said  Charles  Brewster  in  his  life-time  as  a  set- 
tler in  lieu  of  his  draft  on  the  right  of  Selah  Beeman. — That  one  of 
the  defendants  below,  Lewis  Stiles,  was  in  possession  of  the  Lot  at 
the  time  of  the  vote,  and  had  made  some  improvements  thereon  un- 
der Samuel  Welb,  father  of  the  two  other  defendants,  under  whom 
he  DOW  held  as  tenant,  but  •wned  nothing  as  a  proprietor  in  the 
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FrankHn,  town.*— That  Sapuel  Wells  and  Orange  Wells  wete  ownert  «f 
^  uT^''  two  proprietor's  shares  in  the  town  which  they  derived  from  thefr 

father. — That  in  the  division  aforesaid,  Samuel  Wells  and  Orange 
•  Weils  refused  to  have  the  said  Lot  No.  73  voted  to  them  in  lieu  of 

their  draft,  and  that  other  lands  were  divided  to  them  in  other  parts 

of  the  town  in  full  of  their  rights. 

Swift  J  for  the  plaintiff  in  error.  A  plaintiff  in  ejectment  to  en- 
able him  to  recover  must  make  out  a  clear  title.  It  does  not  ap 
pear  by  the  special  verdict  that  the  plaintiff  below  had  any  titled 
the  land  demanded.  It  does  indeed  appear  that  Ira  Allen  owned 
the  right  of  Selah  Beeman  in  Georgia,  and  that  he  conveyed  lir 
Charles  Brewster  the  Lot  in  question  as  a  part  of  that  right  5  M 
the  Lot  in  question  had  never  been  divided  or  set  to  that  right  AA 
ter  the  purchase  of  the  Lot  by  Charles  Brewster,  the  proprietort  <if 
Georgia  made  a  division  of  the  town,  and  voted  the  Lot  in  qoestimi 
to  Charles  Brewster  in  lieu  of  his  draft,  under  that  section  of  the  ad 
r^;ulating  proprietors'  meetings  authorising  the  proprietors  to  vole 
to  a  settler  the  Lot  on  which  he  lives'  in  lieu  of  his  draft.  But  it  b  ooc 
found  that  Charles  Brewster,  the  intestate,  was  a  settler  on  the  Lot 
in  question,  which  was  voted  to  be  set  to  him  by  the  proprietors f 
on  the  contrary  it  is  found  that  Lewb  Stiles,  one  of  the  defendants 
below,  was  settled  on  the  Lot  under  Samuel  Wells,  father  of  the  two 
other  defendants.  So  that  the  statute  which  empowers  proprietocf^ 
in  making  a  di vbion,  to  vote  to  settlers  the  Lots  on  which  they  hafe 
settled,  in  lieu  of  their  draft,  did  not  authorise  the  vote  in  question. 
The  Lot  was  in  possession,  not  of  the  intestate,  but  of  Lewis  Sdks, 
or  rather  of  Samuel  Wells  the  father,  under  whom  the  other  two 
defendants  below,claim  as  owners  of  his  rights  or  shares  in  the  tovu 
of  Georgia.  To  them  the  Lot  might  have  been  voted,  but  to  no  other 
person.  There  is  therefore  no  title  to  the  Lot  in  question  found  in 
te  intestate — consequently,  judgment  should  have  been  rendered 
on  the  special  verdict  for  the  defendants  below. 

Van  Ncfiy  for  the  defendant  in  error.  Admit  that  the  Lot  itt 
question  was  iiot  legally  severed  to  the  right  of  Selah  Beeman^  yet 
it  does  not  follow,  that  the  division  is  void  to  every  intent.  It  is 
found  by  the  verdict,  that  there  was  a  division  of  the  lands  in  the 
town  of  Georgia  among  the  proprietors  in  fact  made,"  and  that  the 
Lot  in  question  was  by  the  proprietors  set  to  Charles  Brewster  on 
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the  right  of  Selah  Beeman,  who  was  found  to  be  the  owner  of  one  l[rttnkHn, 
hundred  acres  of  that  right.  This  has  ever  been  considered  a  suf-  ^igfa.  '* 
ficient  shewing  for  a  plaintiflf  in  ejectment  to  recover  against  a  stran-  ^.^^^^"^^ 
ger,  or  a  person  whose  rights  have  not  been  violated  bythcdi-  ^«JJ««t«'« 
vision.  Brcwittr. 

On  this  principle,  neither  of  the  defendants  below  are  entitled  to 
call  in  question  the  legality  of  the  division.  One  of  the  defendants^ 
Lewis  Stiles,  was  a  stranger^  having  no  interest  in  the  town,  either 
in  common  or  in  severalty.  The  other  two,  Samuel  Wells  and 
Orange  Wells,  although  proprietors,  refused  the  Lot  in  question, 
and  received  other  lands  in  the  town  for  tbeir  shares  in  the  division. 
They  were  not  interested,  or  in  any  way  entitled  to  call  in  question 
the  legality  of  che  act  of  the  proprietors  in  voting  this  Lotto  Charles 
Brewster.  If  then,  we  have  not  been  incorrect  in  stating  the  prin- 
ciples by  whicli  the  decision  in  thb  oase  is  to  be  governed,  it  fol« 
lows  that  the  judgment  of  the  Court  below  is  correct  and  ought  to 
be  affirmed. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court.  Judge 
Farrand  did  not  give  an  opinion,  having  been  of  counsel  in  the 
case. 

This  case  must  be  decided  upon  the  special  verdict,  which  is 
very  briefly  drawn  up.  The  general  questions  are — 1.  Is  there  a 
sufficient  finding  to  support  the  judgment  rendered  for  the  plaintiff 
in  the  Court  below  ? — 2.  Upon  this  finding  ought  the  judgment  to 
have  been  rendered  for  the  defendant? — 3.  Is  the  verdict  so  defec- 
tive that  there  ought  to  have  been  a  venire  de  novo  ?  The  verdict 
first  finds  a  title  in  the  intestate,  Charles  Brewster,  to  one  hundred 
acres  of  land  in  the  township  of  Georgia,  and  then  states  the  man« 
ner  in  which  the  claim  of  the  plaintiff  below,  administratrix,  is  made 
out  through  the  intestate,  to  the  Lot  in  question,  by  virtue  of  that  ti- 
tle and  a  division  of  lands  in  Georgia  by  the  proprietors. 

The  Court  are  of  opinion  that  there  is  a  sufficient  finding  to  war- 
rant a  judgment  for  the  plaintiff  below,  if  the  division  be  found  valid, 
for  the  ^iefendants,  if  it  be  invalid.  The  Court  are  also  of  opinion 
that  a  sufficiently  valid  division  is  found  j  certainly  against  all  who 
are  strangers,  havmg  no  proprietary  interest  in  the  town  5  and  ^ven 
against  every  propfietor  whose  rights  have  not  been  violated  in  the 
very  matter  in  contest. 
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FrtmkUn^       It  has  long  been  decided  by  the  Courts  in  this  State,  and  the  de- 
1813.  '  cisions  ought  never  to  be  disturbed,  that  no  stranger  shall  be  per- 

'^-^"^^'^^  mitted  to  call  in  question  the  legality  of  a  proprietary  divisioD ;  nor 
^  VL  '    s^^l  ^  proprietor  be  permitted  to  do  so,  unless  he  can  shew  his 

Brevtter.  rights  to  have  been  violate^  as  before  mentioned,  nor  even  in  that 
case,  if  it  shall  appear  that  he  has  submitted  to,  and  acquiesced  in 
the  division  made.  The  question  then  is,  has  the  verdict  foood 
that  the  defendants  below,  or  either  of  them,  are  in  a  situation,  in 
relation  to  the  Lot  in  question  to  contest  the  validity  of  the  divis- 
ion ?  Lewis  Stiles  is  found  not  to  have  been  the  owner  ef  any  lands 
in  the  town ;  but  that  he  entered  into  possession  of  the  premises^ 
and  made  improvements  under  Samuel  Wells,  the  father  of  the  two 
defendants,  Samuel  and  Orange  Wells.  It  'is  not  found  that  Saoh 
uel  Wells,  the  father,  had  any  claim  or  title  to  this  Lot,  or  to  any 
lands  in  Georgia,  ^t  the  time  when  Stiles  went  into  possession,  or  at 
the  time  of  the  proprietaiy  division.  Therefore,  Stiles  can  haw 
no  right,  either  for  himself  or  for  Samuel  Wells,  the  father,  to  coa- 
test  the  legality  of  the  division  in  this  case. 

Samuel  and  Orange  Wells,  the  two  other  defendants  bdow, 
were  not  strangers,  destitute  of  interest  in  the  division ;  for  k  is  ei- 
pressly  found  by  the  verdict,  that  they  were  the  owners  of  two 
rights  or  shares  in  Georgia,  in  the  right  of  their  father.  It  b  Mt 
stated  how  they  became  owners,  or  how  they  acquired  their  fadier^ 
title,  or  whether  the  father  was  living  or  dead.  But  to  make  any 
good  sense  of  it,  we  must  understand  that  they  were  owners  of  the 
rights  by  a  title  derived  from  or  through  their  father — whether  fay 
descent  or  purchase  b  immaterial.  It  is  further  found,  that  in  ^ 
proprietary  division,  Samuel  and  Orange  Wells,  the  sons,  refined 
to  have  any  lands  voted  to  them  in  lieu  of  their  drafts,  on  tfadr 
rights.  This,  could  they  have  claimed  a  right  to  such  vote  lor 
this  Lot,  was  clearly  an  abandonment  of  such  claim.  But  it  does 
not  appear  that  they  had  derived  from  their  father  any  titk  or 
claim  to  the  possession  or  improvements  made  by  Stiles.  Audit 
is  found  that  they,  in  the  divbion  of  the  town,  received  other  laids 
to  the  full  amount  of  their  two  rights  or  shares.  They  have  there> 
fore,  according  to  the  principle  laid  down,  no  right  in  this  case  to 
contest  the  legality  of  the  division,  or  to  C9ntend  that  the  Lot  in 
question  was  not  well  severed  to  Charles  Brewster,  the  intestate* 
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The  consequence  is,  that  the  judgment  of  the  County  Court  must  FrtmkKfu 

-         _         ,  December^ 

be  amrmed.  1813. 


Bailet  vt.  KiMBAL  and  others. 

If  two  or  more  debtors  be  commiUed  to  gaol  on  executioo,  and  give  a  gaol  hood 
for  the  liberties  of  the  prison,  and  the  creditor  dbcharge  one  of  them  from 
prison,  whether  before  or  after  the  other  debtors  h?ve  escaped  from  prison, 
it  is  a  diKharge  of  the  debt  as  against  ail. 

THIS  was  an  action  of  ckbt  on  a  gaol  bond  assigned  to  the 
plaintiff  by  the  Sheriff  of  Franklin  County;  given  for  the  admission 
of  Stephen  Kimbal  and  Jesse  Kimbal  to  the  libetries  of  the  prbon 
in  St.  Albans.  The  plamtiff  declares,  that  on  the  14th  day  of  Jan- 
uary, 1811,  before  Jacob  Smith,  Justice  of  the  Peace,  he,  the  plain- 
tiff, recovered  judgment  against  Jesse  Kimbal  and  Stephen  Kim- 
bal for  the  sum  of  <£47  38. 3d.  damages,  &  for  the  sum  of  ^2  48. 7d. 
costs.  That  on  the  same  day  he  took  out  an  execution  on  that 
judgment,  and  caused  tlie  said  Jesse  and  Stephen  to  be  thereon 
committed  to  the  common  gaol  in  St.  Albans.  That  for  the  admis* 
sion  of  the  said  Jesse  and  Stephen  to  the  liberties  of  the  said  prison, 
the  defendants  executed  the  bond  to  the  Sheriff,  conditioned  in 
common  form. — That  afterwards,  on  the  20th  day  of  February, 
1811,  Jesse  Kimbal  escaped  from  the  liberties  thereof  without  hav- 
ing paid  said  debt,  &c. — ^Whereby  the  said  Sheriff  became  liable, 
&c. — And  afterwards,  on  the  14th  day  of  September,  1811,  the 
Sheriff  assigned  the  bond  to  the  plaintiff,  concluding  in  the  common 
form.  To  this  there  was  a  plea  in  bar  by  the  defendants.  Admit- 
ting the  judgment,  execution,  commitment,  execution  and  assign- 
ment of  the  bond,  they  say  that,  after  the  making  of  the  said  wri- 
t'mg  obligatory,  and  while  the  said  Stephen  Kimbal  was  within  the 

,  liberties  of  said  prison,  on  the  execution  aforesaid,  without  having 
comnoicted  any  escape  therefrom,  to  wit)  on  the  22d  day  of  Febru- 
ary, 1811,  the  said  Nathan  Bailey  did  discharge  the  said  Stephen 

,  Kimbal  from  his  said  imprisonment ;  and  directed  the  Sheriff  and 
keeper  of  said  prison  to  discharge  and  set  at  liberty  the  said  Stephen 
from  his  said  Imprisonment.    By  reason  whereof,  and  for  no  otlier 
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FrankUn,    cause,  the  said  Stephen  did  depart  from  the  said  prison  and  the 
^^^»  liberties  thereof.    To  which  plea  there  was  a  demurrer,  and  join- 

w.  Van  NeUf  in  support  of  the  demurrer.    It  stands  admitted  by 

^\"al/  the  plea,  that  Jesse  Kimbal  committed  an  escape  an  the  20tb  day 
of  February,  1811,  and  that  Stephen  Kunbal  was  not  discharged  by 
the  plaintiff  until  the  22d  day  of  the  same  February.  By  the  escape 
of  Jesse  Kimbal,  the  bond  became  forfeited  as  to  all  the  signers,  and 
therefore  it  became  immaterial  whether  Stephen  continued  within 
the  liberties,  committed  an  escape,,  or  was  permitted  by  the  plaintiff 
to  go  at  large. 

Turner  suad  Marvm^  for  the  defendants.  Itis  ndl  conceded  Hoba 
Jesse  Kimbal  escaped  before  the  discharge  of  Stephen.  The  time 
of  the  escape  alledged  in  the  declaration  is  immaterial.  The  allega- 
tion in  the  declaration  relative  to  the  escape,  would  have  been  sup-" 
ported  by  proof  of  the  escape  on  any  day  between  the  execution  and 
assignment  of  the  bond.  No  issue  could  have  been  taken  on  tlie 
day  of  the  escape.  Be  that  as  it  may,  the  discharge  of  Stephen 
Kimbal,  is  a  discharge  of  all  the  signers  of  the  bond— it  is  a  4&- 
chargeofthedebt.  To  maintain  this  action,  there  must  appear  a 
subsisting  debt.  But  it  appears  that  Stephen  Kimbal  has  been  dif* 
charged  from  the  debt }  and  in  this  case,  a  discharge  of  one  is  a  dis- 
charge of  all. 

HujiBARD,  J.  delivered  the  opinion  of  the  Court. 

The  questions  are— 1.  Whether  the  defendant's  plea  discloses 
suflicieni  matter  to  bar. the  action? — 2.  Whether  it  is  sufficieutly 
^  set  forth  ?  Stephen  Kimbal,  one  of  the  debtors,  (the  debt  being 
against  Stephen  and  Jesse  Kimbal)  was  on  the  22d  day  of  Febroia* 
ry,  1811,  by  the  creditor  discharged  from  bis  imprbonment  on  that 
debt.  A  discharge  of  a  debtor  from  imprisonment  by  the  credltcH- 
is  virtually  a  discharge  of  the  debt  itself.  It  is  said  in  the  case  ot 
'  Jacques  against  Withy— -1  Ter.  R.  557— -that  there  is  but  one  case 
where  a  debtor  in  execution,  who  obtains  his  liberty,  can  afterwards 
be  taken  agai^  for  the  same  debt  3  and  that  is  where  he  has  been 
guilty  of  an  escape. — The  reason  why  he  may  be  retaken  in  that  case 
is,  because  he  is  not  legally  out  of  custody.  But  where  a  debtor  in 
prison  Is  discharged  from  his  imprisonment  by  the  creditor^  he  can* 
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not  beretaken;  it b a diseharge of  the ddit itself.— Yigers agumt  FmkUn, 
Aldrieh,  4  Bur.  2482.    It  is  therefore  immaterial  to  determine  ^^^^mT' 
whether  the  escape  of  Jesse  Kimbal  happened  before  or  alter  the  v^N/^^/ 
discha^  of  Stephen.    The  discharge  of  Stephen  from  his  imprit-     ^^^ 
onment^  being  a  dischaige  of  the  debt^  must  be  good  for  liim,  and    Kimbal 
being  so^  it  must  be  a  discharge  of  all  the  defendants.  ^^  *  ' 

In  order  to  maintain  an  action  on  a  gaol  bond  like  the  present^ 
it  must  appear  that  there  was  a  subsisting  debt  at  the  time  the   . 
action  was  brought.     In  this  case  tlie  debt  having  been  dbcharged, 
there  must  be  iudgment  for  the  defendants. 

•  l^OTB.— See  Wbitacrei  v.  Hamphinson,  Croke  Charles  75— where  it  it  Mid 
tbat  if  there  be  a  Judpnent  agaSoit  ooe  of  two  joint  obligort,  and  that  one  be  ta- 
kcD  m  cieciitioD  and  Mffered  to  go  at  larfo  by  permiMiOD  of  the  plaintiff,  and  the 
other  be  afterwards  sued  on  the  nme  obligatioo,  laeh  discharge  of  the  first  if  r 
good  plea  in  bar  for  the  latter. 


VanNbss  w.  Fairchild. 

• 

B^*  a  plea  in  bar  to  a  lare/adai  .agaiost  bail  oo  mesne  process,  the  delendaot  may 
avail  bim^f  of  a  release  bj  the  plaintiff  of  his  debt  against  the  principal, 
or  a  release  (o  hintelf  as  bait ;  bat  cannot  plead  in  bar,  tbat  the  plaintiff  aT« 
fimted  to  hka  that  the  debt  against  the  prioiipal  was  settled,  at  a  release  or  * 
dischafve;  and  can  avail  hiniself  of  such  affirmation  ooly  by  pleadii^  that  ii 
waama^fraudBlentlj,  and  with  intent  to  charge  him  wrongfully  with  the  debt 
of  the  principal,  and  that  he  was  thereby  prevented .  from  securing  the  princi- 
pal in  discharge  of  himself  as  bail.  ^  Franklin 

CHIPMAN,  Ch.  J.  delivered  the  opinion  of  the  Court,  first      isTa/* 
ttaUng  the  case. 

This  is  a  sctre  facitu  against  bail  on  mesne  process,  settmg 
forth  that  the  plaintiff,  on  the  6th  day  of  July,  1810,  prayed  out  a 
writ  of  attachment  of  that  date  in  bis  favor,  against  one  PhiUp 
Goodwin  in  an  action  of  Book  Account,  directed  to  the  Sheriff,  &c. 
and  made  returnable  to  the  County  Court  then  next  to  be  heiden  at 
St.  Albans  on  the  last  Tuesday  of  August,  ISia  And  on  the  same 
6th  day  of  July  delivered  said  writ  to  the  Sheriff.— That  the 
Sheriff  afterwards,  to  wit,  on  the  9th  day  of  August,  1810,  by  vir- 
tue of  said  writ,  took  the  body  of  said  Philip  Goodwin,  and  on  the 
same  9th  day  of  August  aforesaid,  the  defendant,  FairchUd,  became 
20 
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Franklin,   bail  for  the  satd  Philip  Groodwin,  by  endorsiDg  his  name  on  the  8»d 
18?3.  '*  vn^  according  to  the  statute  in  such  case  made  and  provided— 


That  said  writ  was  duly  returned  and  entered  in  Court^  and  that 
^'"u^"*    ^^  proceedings  were  thereon  had^  that  at  a  County  Court  lic^dcn 
FaSrcbUd,  at  St.  Albans^  &c.  the  said  €.  P.  Van  Ne»  recovered  judgment 
against  the  said  Daniel  Fairchild  for  the  sum  of  $56  S9  damages^ 
and  for  the  sum  of  $17  12  costs. — That  execution  was  issued 
thereon,  delivered  to  the  Sheriff,  and  a  non  eH  return  thereof  nuide 
in  due  time  to  charge  the  bail.    To  this  the  defendant,  the  bail, 
pleaded  in  bar,  that  after  the  commencement  of  said  action  against 
the  said  Philip  Goodwin,  by  the  said  C.  P.  Van  Ness,  and  after Jbe 
said  Daniel  Fairchild  had  endorsed  his  name  on  said  writ  as  bail  as 
aforesaid,  to  wit,  on  the  11th  day  of  August,  1810,  tiie  said  C.  F. 
Van  Ness  executed  and  delivered  to  the  ssdd  Philip  Goodwin  a  re- 
ceipt in  the  words  and  figures  following,  to  wit: — Received,  Au- 
gust 11,  1810,  (^  Philip  Goodwin,  a  Note  against  James  Godfrey 
for  forty  dollars,  dated  January  2d,  1807.    Now  it  is  agreed  and 
understood,  that  if  the  said  Godfrey  has  no  oflset  or^foocc  against 
this  note,  so  as  to  prevent  the  whole  from  being  recovered,  or  if  the 
said  Goodwm  shall  hereafter  do  np  act  which  ^all  prevent  ihe 
whole  from  being  recovered,  or  if  the  said  Goodwin  shall  hereafter 
do  no  att  which  shall  prevent  me  from  receiving  the  Whole  amoant 
•   of  said  note,  it  is  to  be  in  full  of  all  accounts  I  have  against  said 
Goodwin.    At  the  same  time,  I  am  not  to  prosecutyny  s'lion 
against  said  Goodwin  until  the  note  against  Godfrey  is  decided.  C 
P.  Van  Ness.    And  the  said  Daniel  Fairchild  being  about  to  ap- 
prehend the  said  Goodwin  on  a  warrant  upon  a  bail-piece  aboitt  to 
be  issued  agreeably  to  the  statute,  the  said  Goodwin  then  produced 
and  delivered  to  said  Fairchild  said  receipt,  and  the  said  C.  F.  Van 
Ness  then  affirmed  to  the  said  Fairchild,  that  said  suit  was  settled 
and  discharged,  and  that  he  was  no  longer  hdden  as  bail  for  the 
appearance  of  the  said  Goodwin.    In  consequence  of  which  affirm- 
ation of  the  said  C.  P.  Van  Ness  ax^id  discharge  as  aforesaid,  the 
said  Fairchild  omitted  to  aiTest  the  said  Goodwin  as  aforesaid. 
To  this  plea  there  is  a  demurrer  and  joinder. 
Every  plea  in  bar  roust  consist  of  a  statement  of  facts  properly 
connected  and  legally  deduced  to  a  single  and  sufficient  point,  sa&' 
cient  to  excuse,  discharge  or  justify  tiie  defendant  from  and  against 
the  demand  of  th«  plaintiff. 
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Tbe  undertaking  of  bail  on  mesne  process  is  not  metely  fat  the  Franklm^ 
appearance  of  the  principal  to  the  plaindflPs  writ,  but  that  he,  the  ^^ijJs!** 
piincipal,  shaH  satisfy  the  judgment  which  shall  be  recovered  against  nj^-v^v^ 
htm,  or  render  his  body  in  execution.    In  an  action  like  this  against  VaoNew 
the  bail,  he  may  discharge  himself  by  shewing  a  fulfihnent  of  his  Fairchild. 
engagement — that  the  judgment  has  been  saUsfied,  or  the  body  of 
the  principal  rendared  in  execution;  or  he  may  be  exonerated  by 
some  delay  or  n^lect  of  the  plaintiff.    The  bail  may  also  avail 
himself  of  a  release :  The  plaintiff's  right  against  the  bait  is  of  Such 
a  nature  diat  the  plsuntiff  may  release  it,  without  effecting  his  right 
against  the  principal.    The  death  of  the  principal,  'before  the  re* 
turn  of  the  execution  in  the  original  action,  will  excuse  the  bail.—* 
A  surrender  of  the  principal  in  due  time  will  also  exonerate  the 
bail. 

On  endorsing  the  original  writ,  the  bail  is  entitled  to  a  bail-piece, 
on  which  he  may  at  any  time  obtain  a  warrant  to  apprehend  the 
body  of  the  principal,  and  may  thereon  cause  him  to  be  committed 
to  prison,  (0r  s%fe*keeping,  that  he  may  have  the  body  to  surrender 
in  his  own  discharge;  and  the  principal  shall  remain  in  gaol  to  that 
end,  unless  he  procure  new  bail  to  the  satisfaction  of  the^  Sheriff  or 
the  pliuntiff  in  the  action.  Although  the  statute  is  silent  on  the 
subject,  there  cannot  be  a  doubt  but  that  such  new  bail  will  be  a 
discbarge  of  the  original  biul.  The  plea  in  this  case  contains  no 
matter  sufficient  to  discharge,  excuse,  or  justify  the  bail  in  any  of 
these  modes.  There  is  no  averment  of  an  actual  or  eventual  dis- 
charge  or  satisfoction  of  the  original  demand.  The  point  intended 
to  be  relied  upon  seems  to  have  been  the  affirmation  of  Van  Ness, 
the  plaintiff  in  the  original  action,  that  his  demand  against  Good- 
win, the  principal,  was  settled,  and  the  bail  discharged;  in  conse- 
quence of  which  affirmation,  the  defendant,  the  bui,  omitted  jto  ap- 
prehend and  secure  the  principal.  No  dischai^e  is  alledged— nno 
actual  fraud ;  and  the  Court  are  of  opinion  they  cannot  infer  either. 
As  to  fraud,  could  such  plea  be  available  in  a  Court  of  Law,  in  this 
case  there  is  nothing  in  the  plea  from  which  it  can  be  inferred.  The 
affirmation  appears  to  have  been  made  with  a  view  to  the  writing 
set  forth,  and  must  be  explained  and  the  meaning  limited  by  that. 
But  to  examine  the  plea  a  little  more  particularly.  The  pleader 
was  aware  that  to  this  mrefadoB  the  receipt  could  not  be  pleaded 
as  a  discharge  of  the  debt  against  Goodwin.— Whatever  might  have 
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FrtmkUn,  been  its  effect  in  the  original  action,  it  was  now  too  late.  It  is  a 
^g*?!^'  rule  that  nothing  can  be  pleaded  to  a  scire  facioij  which  might  have 
v^^-v^^i^  been  pleaded  to  the  original  action.  For  this  reason,  probably  the 
Vao  Ness  pleader  did  not  attempt  to  plead  the  receipt  according  to  its  lag«i 
Fairebild,  operation.  Nor  is  it  averred  what  legal  effect  it  had:  it  is  metal/ 
called  a  receipt,  and  set  forth  in  Jub€  verba.  Afterwards^  in  the 
jjea,  there  is  a  reference  to  ^^  the  said  discharge,"  and  ^thedBs- 
charge  as  aforesaid,"  referring  doubtlest  to  the  receipt;  ahhoi^hk 
bad  not  before  been  named  a  discharge  or  introduced  as  such }  nor 
could  it  have  been  with  any  legal  propriety.  The  i^ea  goes  on, 
'<  and  the  said  Daniel  being  about  to  appr^end  the  said  Goodwin 
on  a  warrantiipon  a  bail-piece  about  to  be  issued  agreeably  to  As 
statute,"  thatis,  he  was  about  to  apprehend  Goodwin  when  he 
should  have  obtained  a  bail-piece — ^probably  to  be  bsued  on  dbe 
writ  which  he  had  endorsed,  for  as  to  this  the  plea  is  silent ;  and 
when  he  had  procured  a  warrant  on  that  bail-piece,  this  is  too  loose* 
What  follows  as  the  dosing  point  of  the  plea  is  still  worse — in  eoQse* 
quence  of  which  afomaUon  of  the  said  Cornelius  P*  and  the  ^s- 
charge  aforesaid,  the  said  Daniel  omitted  to  wrest  the  said  Goodwin 
as  aforesaid.  But  he  had  not  shewn  that  he  had  any  right  or  aathor- 
ity  to  arrest  Goodwin.  Take  it  the  most  favouiaUy,  he  was  otfy 
about  to  procure  such  authority.  He  has  therefore  shewn  no  mam 
than  that  he  had  omitted  to  do  that,  which  he  had  no  right  lo  do,  to 
arrest  Goodwin.  On  what  ground,  or  for  what  purpose  the  faeS- 
piece  was  to  be  issued,  b  left^to  intendment.  All  reference  to  the 
attachment  against  Goodwin,  defendant  in  the  ariguial  suk,  and  the 
endorsement  of  that  writ  by  the  present  defendant  as  haul  for  Goad- 
win,  having  been  here  omitted.  On  the  whole,  the  plea  is  i 
cient  both  in  form  and  substance.    There  must  therefore  be 

Judgment  for  the  plaintiff. 
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Frunklin, 
VSRMQNT  StATB  BanK  V9.  StODDAKD.  December, 

1813. 

A.  ftf  priocipalf  and  B.  ao^C.  af  sureties,  signed  a  note  payable  to  the  Vennoat 
State  Bank.  Tbe  note  wai  diKOUDted  and  the^oney  ^aid  to  A.  the  principal. 
By  mistake  tbe  note  wae  aftenrards  giveo  up  to  A.  ^0,  being  unpaid  and 
remaining  due  oo  tbe  note.— Held  ihn  indtbitahu  assun^nt  would  lie  againct 
A.  solely  for  tbe  said  sum  of  $2^0. 

THIS  was  an  aotion  of  general  indebitahtt  oisumpM^  for  money 
had  and  received.  At  tbe  trial  a  verdict  was  taken  for  tbe  plain- 
tiff;  subject  to  the  optnioo  of  the  Court  on  the  foUoviog  case. 

On  the  2Sth  day  of  April,  1808|  John  Stoddard,  for  the  purpose 
of  borrowing  money  of  the  Vermont  State  Bank,  deposited  a  note 
of  diat  date  signed  by  himself  principal,  and  Zerah  Willoughby  and 
Newton  Hays  saretaeS|  by  which  they  jomtly  and  severally  promised 
to  pay  said  Bank,  sixty  days  after  date,  ^50;  vbicfa  said  note 
wisdKCounted;  on  which  Stoddard  received  from  the  Bank  the 
amount  in  money  on  his  own  account  and  to  his  own  use.  After* 
wardsf  on  the  8th  day  of  June,  1808,  the  said  Stoddard  wishing  to 
barrow  more  money  of  the  Bank,  deposited  in  the  Bank  another 
note,  signod  by  himself  principal,  and  Zerah  Willoughby  and  David 
Stevens  sureties,  by  which  they  promised  to  pay  said  Bank  the  sum 
of$650f  sixQr  days  from  date.  Tlie  money  on  this  note  was-also 
received  by  Stoddard  on  his  own  account  and  to  his  own  ij^.  Af- 
terwards Stoddard  paid  to  the  Bank  $650  on  the  two  notes,  leaving 
a  balance  doe  the  Bank  on  said  notes;  but  diroi^  a  mistake,  both 
of  said  notes  were  given  op  to  Stoddard,  and  it  was  agreed  by  the 
parties  that  if  on  the  foregoing  facto,  the  Court  should  be  of  opinion 
that  the  pkuntiff  is  entitled  to  recover. — Judgment  to  be  entered  oo 
the  verdict,  otherwise  the  verdict  to  be  set  aside,  and  the  plaintiff 
to  become  nonsuit. 

'  Aldifj  for  plaintiff. 

Marvin  and  Swift,  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

HuBBA&D,  J.  The  question  for  the  opinion  of  the  Court  is,  Do 
the  facts  above  staled,  in  point  of  law,  support  this  action  of  general 
indebitatus  asmmpsit  for  money  had  and  received  against  the  pres- 
ent defendant,  Stoddard  ?   The  action  for  money  had  and  received 
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FrahkUn,  has  been  rightly  compared  to  a  bill  in  eqaity .  It  is  to  recover  movtr 
^ITzT*  «y  belonging  to  the  plaintiff  in  the  hands  of  the  defendant,  which  he 
^^^v^^.^  in  equity  and  good  conscience  cannot  retain;  In  this  case  the  de- 
Vt.  State  fendantreceived  the  money  of  the  plaintiff,  upon  a  security  since 
given  up  by  mistake.  The  money  still  remains  In  the  hands  of  the 
defendant,  which  he  cannot  in  equity  and  good  conscience  retain. 

It  is  objected  that  the  notes  given  up,  on  which  the  money  was 
due,  having  been  signed  by  others  with  the  defendant,  all  should 
have  been  sued.  The  plaintiff  has  no  claim  either  at  law  or  in  equi- 
ty agamst  the  sureties,  who  recdved  no  part  of  the  money.  In  the 
case.  Attorney  General  v.  Randal,'2  Eq.  C.  Ab.  742. — Though  a 
receipt  had  been  signed  by  three  Trustees,  yet  the  Chancellor  de- 
creed that  the  one  only  who  had  received  the  money  should  be  ac- 
countable. In  the  case  Stratton  r.  Rastal  and  others,  2  T.  Rq). 
S66,  where  an  annuity  bond  granted  by  two  became  void  by  a 
neglect  of  the  grantee,  in  not  regotering  a  memorial-  agreeably  to 
the  provisions  of  the  statute,  the  Court  held  that  be  could  not 
recover  back  any  part  of  the  consideration,  A*o;n  the  one  wffo  had 
signed  as  security,  notwithstanding  they  had  both  signed  the  receipt 

Nor  is  there  any  thing  in  the  objection  that  the  action  should 
have  been  brought  on  the  notes.  The  notes  had  been  given  op, 
and  probably  cancelled.  It  might  be  difficult,  accurately  to  describe 
the  notes.  This  action  is  mure  convenient  for  the  plaintiff,  and  not 
less  so  to  the  defendant,  than  an  action  or  actions  on  the  notei. 
There  are  many  cases  where  the  action  for  mon^  had  and  recehr- 
ed  will  lie,  where  the  contract  is  in  writing;  and  even  where  die 
writmg  remains  in  force  and  ia  the  hands  of  the  plaintiff.  It  was 
kolden  to  lie  in  the  case  of  Farrer  v.  Nightingale,  2  Esp.  Rep.  6S9> 
for  money  received  under  a  written  contract,  which  the  defendant 
was  unable  to  perform.  In  the  case  of  Weaver  v.  Bentley  in  the 
Supreme  Court  in  the  State  of  New- York,  Cain's  Rep.  197,  sn<l  ^ 
a  case  in  the  Circuit  Court  in  New- York,  where  the  defendant  had 
failed  to  perform. 

It  cannot  be  objected  that  the  actipn  will  not  lie  for  the  amount 
due  on  the  notes  delivered  up,  on  the  ground  that  they  were  not 
money. — Thpy  were  payable  in  money,  and  money  was  received 
by  the  defendabt  when  the  notes  were  made.  This  is  a  stronger 
ease  than  that  of  Longchamp  ©.  Kenney,  Doug.  137. — In  that  case 
it  was  held  that  this  action  would  lie  against  a  person,  who  had  got 
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possession  of  a  Masquerade  Ticket  belonging  to  the  plaintiff,  on  FronkHn, 
presumption  that  he  had  sold  it.  In  this  case  it  is  unnecessary  to  |g|3,  * 
resort  to  presumption.  It  is  admitted  that  the  defendant  has  re- 
ceived the  money.    There  must  therefore  be 

Judgment  on  the  verdict. 


Warneb  v9.  Whekler.  • 

There  are  cases  where,  froDi  the  fraud  practised  by  the  seller  of  property,  the 
purchaser,  at  bis  oplion,  mayreseiod,  and,  by  an  action  of  tn<<efrt<a<iij(u> 
,  sumpsit,  recover  back  the  purchase  money ;  or  by  an  action  of  deceit,  or 
some  other  proper  action,  recover  his  daoiages ;  but  can  in  no  case  maintain 
an  action  of  indebitaiut  atiumptit  for  the  comideratioo  pa!d,  without  a 
prefioas  offer  to  the  seUer  to  rescind ,  and  a  demand  of  the  sum  paid  for  the 
property.  » 

THIS  was  an  action  of  asmmpeit  on  a  contract  for  an  exchange  December^. 
of  horses.  The  declaration  stated,  that  on  the  twenty-fifth  day  o^  *8*^ 
November,  1810,  at—,  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  delivered  to  the  defendant  a  certain 
gray  mare,  which  was  well  and  sound,  and  of  the  value  of  one  hun- 
dred dollars,  and  paid  the  defendant  five  dollars  in  cash  as  boot. — 
And  that  the  defendant  delivered  to  the  plaintiff  in  exchange,  a  cer- 
tain sorrel  mare  of  the  dt^fendant,  which  the  defendant  then  and 
there  warranted  and  delivered  to  the  plaintiff  as  being  e;ntirely  sound 
and  free  from  any  disease  or  blembh. — That  said  sorrel  mare  was 
at  the  time  of  the  said  warranty  and  delivery  wholly  unsound  and  of 
no  value. — ^That  she  had  a  disease  commonly  called  the  censump 
tion,  which  was  well  known  to  the  defendant,  and  wholly  unknown 
to  the  plaintiff.-*That  she  died  of  said  disease.^Whereby .  the 
plaintiff  wholly  lost  the  said  sum  of  one  hundred  dollars  the  value  of 
his  said-gray  mare,  together  with  the  said  sum  of  five  dollars  so  paid 
as  boor  is  aforesaid.  The  declaration  then  proceeded,-— ^'Where- 
upon the  defendant  became  liable  to  pay  to  the  plaintiff  the  said  sum, 
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Franklin,  being  one  hundred  and  five  dollars,  and,  beidg  so  Jiable,  did  assume'' 
isis.^'^*  —concluding  in  the  usual  form  ^f  indebitattts  asiuti^siL 


Warner 


Plea— Efcc  General  Ixut. 

Wheeler,        AldiSj  f©r  the  plaintiff. 

VanNe98y  for  the  de&ndant;  . 

On  trial,  the  counsel  for  the  defendant  insisted  that  die  plaintiflr 
had  not  supported  his  action,  on  the  ground  that  it  was  in  sub- 
stance an  action  of  indebitatus  assumpsit ,  to  recover  back  the  price 
given  for  the  defendant's  mare,  or,  at  least,  to  recover  the  valoe  of 
the  plaintiff's  mare  and  the  sum  of  five  dollars  paid  by  the  plaintiff 
as  boot  money,  and  could  not  be  maintained  unless  the  plaintiff  had 
a  right  to  rescind,  and  had  in  due  season  ofiered  to  the  defendant  to 
rescind,  and  to  return  to  him  what  he  had  received. 

The  Court  overruled  the  objection,  with  liberty  to  the  defendant 
to  move  for  a  new  trial.  The  Jury  returned  a  verdict  for  the  plain- 
tiff.   Afterwards, 

Van  Nessy  for  the  defendant,  moved  for  a  new  trial,  with  leave 
to  move  in  arrest  of  judgment  for  the  insufficiency  of  the  dedarm* 
tion,  should  the  Court  refuse  a  new  trial. 

Bi/  the  Court.  It  is  settled,  that  on  a  contract  for  the  Sale  of 
property,  an  action  of  assumpsit  will  He,  on  a  warranty  made  at  the 
time  of  sale,  or  an  action  of  deceit  for  a  fraud  in  the  sale.  And 
there  are  cases,  where,  from  the  fraud  practised  by  a  seller,  die 
purchaser  has  a  right  to  rescind  and  demand  back  the  consideratkm 
paid.  And  in  such  case  it  b  always  at  the  option  of  the  purciiaiser, 
whether  he  will  rescind  the  contract,  or  affirm  it ;  and  seek  redrett 
by  an  action  of  deceit  or  some  proper  action  to  recover  his  dama- 
ges, fiut  if  the  purchaser  choose  to  put  an  end  to  the  contract,  and 
In  an  action  of  indebitatus  assumpsit  to  recover  back  the  con^der' 
ation  paid,  he  must,  in  due  time,  offer  the  seller  to  rescind  the  cxm- 
tract,  and  demand  a  repayment  of  the  purchase  money. 

In  this  case  it  does  not  appear  that  (he  plaintiff  has  ever  offmed 
to  rescind  the  contract,  or  demanded  a « repayment  oC  the  purcluwe 
money.  There  is  therefore  no  doubt,  that,  in  this  case,  indehiMtms 
assunvpsity  either  for  money  had  and  received,  or  for  gooA  sold  and 
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delivered,  cannot  be  maintained ;  and  the  only  question  is*  whether  Famklifh 
.  ,  ,•  .         -  December, 

this  is  an  action  ojri  the  warranty  to  recover  damagea^or  an  action  of      is  13. 

indebitatuM  assumpsit  to  recover  back  the  consideration.  The 
Court  give  no  opinion  whether  the  declaration  be  good  or  sufficient 
on  either  ground.  But  they  think  the  declaration  is  to  be  consider- 
ed as  in  assumpsit  on  the  warranty.  The  plaintiff  properly  gave 
evidence  of  the  damages  which  he  had  sustained  by  the  unsoundness 
of  the  horse  which  he  received  in  exchange. — In  doing  this  if  was 
imav^dable  to  take  into  consideration  what  he  gave  in  exchange. 
The  motion  for  a  new  trial  cannot  prevail. 

Van  Ne8«  then  filed  a  motion  in  arrest  of  judgment  for  theinsuf- 
ficiency  of  the  declaration. 

Continued  to  the  next  Term. 


Weed  v$.  BuTTEKFtSLD. 

Hvideoce  that  the  pJalniiff  bad  m.idf  a  coDtract  with  A.  to  cut  on  the  land  of 
A,  and  draw  and  deliver  to  hlna  a  qoaotity  of  f pars— that  the  plaintiff  bad 
on  mcb  contract  rut  aftd  trimTdi-d  forty  •pars,  which  the  defendant  look  and 
delivered  to  A.  aod  mreiTed  the  money  fro!  A.  for  cutUnjc  and  drawing  the 
q^ari,  will  not  wpport  a  dcclftmtion  coaoting  on  a  special  promise  by  the  de- 
fendant (0  dtliver  the  pbititiff  forty  spart,  nor  a  count  for  goods  sold  and  dc- 
liveied,  at  (he  fpafs  taken  were  oot  Ihe  property  of  the  plaintiff, 

THIS  was  an  action  of  of^aumpsit.    The  declaration  contained  iJVonik;,-^^ 
t  count  on  a  special  promise  by  the  defendaR#,  to  deliver  to  the  ^'^^^•'^ 
'  pbintiff  seventy-two  spars,  in  consideration  of  seventy-two  spars 
whkh  the  plainuff  liad  delivered  to  the  defendant  5  and  a  count  for 
goodsj  wares  and  merch[indi?:c  sold  and  delivered. 

pjea— TAe  General  hme^ 

ft  appeared  in  evidence,  tliat  the  plwntiff  had  made  a  contract 
with  Heman  Allen,  to  cut  on  Allen's  land,  and  draw  to  a  certain 
place  for  railing,  a  quantity  of  spars,— That  on  this  contract  the 
jWntiff  had  cut  and  trimmed  ready  for  drawing  about  forty  spars. 
And  that  the  defendant,  who  had  made  a  similar  contract  with  AL 
kn,  look  the  spars  which  the  plaintiff  had  cut  and  trimmed,  deliver- 
ed them  to  Allen  on  his  contract,  and  received  his  pay  for  cutting 

•nd  drawing  them. 

21 
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FrawfcUn^       Fan  Nessj  for  the  defendant^  contended  that  the  evidence  ia  tb€ 

1813.  '*  ^^^  ^^^  °^^  support  the  first  count,  as  it  did  not  prove  the  speciai 

%,^^sy^^m^  promise  as  alleged ;  nor  the  second  count  for  goods  sold  and  deliv- 

Weed      ^irej^  foy  It  mpeared  that  the  plaintiff  was  not  the  owner  of  the 

ButterfieW.  spars^ — ^he  could  not  be  entitled  ther^ore  to  recover  the  value  oC 

the  sparsy  but  only  the  value  of  the  labour  which  he  had  bestowed 

on  them. 

By  the  Court,  It  is  clear  that  the  evidence  does  not  support 
either  count  m  the  declaration.  There  ought  to  have  been  «M||ier 
count  for  work  and  labour,  or  a  count  for  money  had  and  received, 
as  the  defendant  had  received  money  for  the  cutting  of  the  sparSf 
which  belonged  to  the  plaintiff. 

The  plaintiff  suffered  a  nonsoit. 


VValbbiooe  and  others  vs.  Griswold. 

AssHtnpnt  will  not  lie  against  a  Sheriff;  or  other  oaSccr,  for  a  misfeafance  or  ixai- 
feasance  iu  the  execotioo  of  ]§8  official  duties. 

THIS  was  an  action  against  the  defendant  as  Constable  of  die 
town  of  Enosburgh,  for  not  making  a  return  of  a  writ  of  attachment* 
The  declaration  states,  in  substance,  that  the  plaintiffs  heretofoie, 
to  wit,  on  the  28th  day  of  June,  1811,  prayed  out  a  writ  oC«ttach- 
mcnt  in  their  favoil^against  Stephen  House  of  Enosbw^  daled 
the  day  and  year  last  aforesaid,  duly  signed  and  directed  lo  the* 
Sheriff  or  either  Constable  of  Enosburgh  to  serve  and  return,  and 
made  returnable  to  the  County  Court  then  next  to  be  hoMen  at  St 
Albans.  And  afterwards,  to  wit,  on  the  1 4th  day  of  August,  181 1, 
at  Enosburgh,  delivered  said  writ  to  the  defendant,  who  then,  and 
for  a  long  time  aftei  wards  was  1^1  Constable  of  Enosbuigh,  lo 
serve  and  return  according  to  law.  And  the  defendant  so  beiag 
Constable  as  aforesaid,  and  having  received  said  writ,  did  oa  die 
^me  day  and  year  bst  aforesaid,  at  Enosburgh  aforesaid,  under- 
take,  and  then  and  there,  to  the  plaintifis  faithfully  promise  to 
serve  and  return  said  writ  according  to  l^w  and  the  directions  thete- 
in  given.    Yet  the  defendant,  not  regarding  his  said  promise  and 
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undertaking  so  by  him  made  as  aforesaid,  nor  the  duties  of  his  office  Franklin, 

as  Constable  as  aforesaid,  but,  intending  to  defraud  the  plaintifis  in  11^3,  '* 

that  behalf,  did  not  serve  and  return  said  writ  of  attachment  at  the  ^'* 

return  day  thereof,  or  at  any  day  before  or  since ;  but  intending  to  J^J^"^^^ 

defraud  the  plaintifis  in  tha%  behalf,  wholly  neglected  and  refused,  ^^  «1* 

whereby  the  plaintifis  have  wholly  lost  their  said  debt,  &c.  Qriswold. 
The  defendant  pleaded  in  bar. 

To  the  plea  there  was  a  demurrer  and  joinder. 
Wetmore  and  Smedlejf^  for  the  plaintifis. 
Swift^  for  the  defendant. 

CittpyAN,  Ch.  J.  delivered  the  opion  of  the  Court.  The  plea 
of  Ae  defendant  in  Ibis  case  is  m  ntaniibstly  tosi^cient,  that  h  is 
aaneceasary  to  make  any  observations  respecting  it.  Tfae  case 
must  be  decided  on  the  safidency  of  the  declaration.  And  the 
question  is,  whether  this  declaration  c^  be  supported,  either  on  tfao 
stilate^  or  at  cofomon  law.  Tt  does  iidi  puiport  to  be  a  declaration 
on  the  siaiute,  nekber  vniki  ib^  statute  support  a  declaratioii  in  at- 
wmpeiL  The  remedy  given  by  the  stntute  is  where  the  officer  shall 
mIfuMtf  refuse  or  oegkct  to  serve,  or  stiall  wilfully  neglect  to  re- 
turn a  writ,  or  shall  make  a  fa  be  or  undue  return.  And  he  is  made 
Gable  to  pay  to  the  party  aggrieved  nil  damages  which  he  shall  have 
iiis^ined  by  reason  of  sucli  neglect  or  refusal  5  to  be  recovered  in 
BDiction  on  ihe  statute.  And  lie  is  also,  on  conviction,  made  lia- 
ble 10  a  fine  not  exceeding  one  hitndved  dollars. 

In  an  action  on  the  statute  the  negit^ct  or  refusal  must  be  express- 
ly charged  to  have  been  wifjnl  The  omission  of  the  word  wiljiil 
cannot  be  supplied  by  ai>y  circum locution. 

But  there  may  be  a  df^gree  of  negligence  less  than  wilful,  or  which 
WMild  not  be  deemed  wilfolj  and  for  which  an  action  on  the  case  at 
common  kiw  is  the  proper  remedy.  Betiveen  such  case,  and  the 
cases  embraced  by  the  staiiile,  there  will  be  found  a  distinction  very 
analogous  to  the  distinction  between  a  voluntary  and  negligent  es- 
ctpe.  The  action  on  the  case  is  for  a  nonfeasance,  and  an  action 
of  Quvm^pnt  will.not  lie.  The  case  from  2  Wilson,  235— Russel 
f .  Palmer,  which  has  been  cited  at  the  bar,  has  no  analogy  to  the 
case  before  the  Court.  Thatia  a  deolaratiOn  against  an,  Attorney) 
^vhose  mitertaking  is  rolimtary,  for  a  neglect  of  the  duty  of  his  em- 


Digitized  by  CjOOQ IC 


161 


CASES  IN  THE  SUPREME  COURT 


FrahkUn^    ployment^  in  which  he  had  engaged.    Astumpsit  is  the  proper  and 
1813^'  established  form  of  action  in  such  case.    But  it  is  believed .  that  this 


Walbridge 
etal. 

VI. 

Oris  wold. 


is  the  first  attempt  to  declare  in  assumpnt  against  an  officer  in  a 
case  like  the  present.  The  action  does  not  arise  txcontrmctu^  or 
quasi  excontractUy  but  exdelicto.  If  arises  from  the  neglect  of  an 
official  duty  in  the  officer — a  duty  which  the  law  has  enjoined  upon 
him,  for  the  due  administration  of  justice.  The  breach  of  this  do- 
ty^  when  an  injury  to  an  individual,  is  a  species  of  wrong  for  which 
an  action  on  the  case  is  the  only  proper  remedy. 

It  has  been  said  that  an  action  of  assumpsit  in  this  case  is  as 
proper  as  an  action  of  debt  for  an  escape,  whidi  supposes  a  contract. 
But  the  action  of  debt  for  an  escape  does  not  lie  at  common  law — it 
was  given  by  statute — 1  Ed.  2— or  rather,  as  it  has  been  generally 
holden,  by  the  equity  of  the  statute  of  Westminster,  2.  The  debt 
lost  through  the  neglect  of  the  officer,  b  given  against  him  to  the 
party  aggrieved,  by  way  of  penalty ;  and  it  belongs  to  that  class  of 
actions.  It  lies  not  however  for  escape  on  mesne  process,  but  of 
one  in  execution.  The  action  of  debt  is  not  given  by  our  statute, 
and  it  does  not  seem  consistent  with  its  provisions  to  permit  it. 

Upon  a  full  consideration  of  this  case,  the  Court  are  cleariy  of 
opinion  that  this  declaration  in  a««uirjm^  cannot  be  supported. — 
There  must  therefore  be 

Judgment  for  the  defendant. 


Deeember, 
1813. 


Selectman  of  St.  Albans  vs.  John  Curtis,  2d,  and  others. 

Where  the  cooditioo  of  a  bond  u  simply  to  iodemnify  and  lave  harmless  the  oWi- 
gee  from  the  paymeut  of  a  debt,  or  damages,  the  condition  is  not  broken, 
until  the  obligee  has  been  compelled  to  pay,  or,  haying  become  liable 
h'iM  actually  paid  the  debt  or  damages,  or  has  been  arrested,  or  id  some  way 
sustained  aetual  daaiages. 

JOHN  Curtis,  2d.  was  on  the  12thday  of  March,l8lO,  appointed 
first  Constable  and  Collector  of  the  town  of  St.  Albans,  and  for  the 
faithfiil  performance  of  the  duties  of  that  office,  and  to  indemnify 
the  town,  he  and  the  two  other  defendants,  John  Nason  and  Jehial 
Holdridge,  executed  a  bond  to  the  Selectmen,  in  the  penal  sum  of 
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one  thousand   dollars^  on    which  bond  tht^  action  is  brought.  Franklin, 
The  declaration  states  the  occasion  of  giving  the  bond,  and  sets      ^^s.  ^' 
forth  the  bond  and  also  the  condition,  which  is — T^at,  if  the  said 
John  Curtis,  2d.  shall  well  and  faithfully  execute  the  office  of  first 
Constable  and  Collector,  for  the  town  of  St«  Albans,  for  the  year 
ensuing,  and  shall  at  all  times  indemnify  and  save  harmless,  said 
town  from  all  damages,  costs  and  charges,  that  may  in  any  man- 
n^  accrue  to  said  town,  from  the  .neglect,  default  or  laches  of  the 
said  John  Curtis,  2d.  in  his  said  office  of  Constable  and  Collector^ 
as  aforesaid,  then  &c.  The  brei^ch  of  which  condition,  is  assigned  as 
follows  to  wit:   That  on  the  18th  day  of  December,  1810,  the 
Treasurer  of  the  State,  Benjamin  Swan,  issued  a  warrant  to  said 
John  Curtis,  Constable  and  Collector,  as  aforesaid,  to  collect  of  the 
inhabitants  of  St.  Albans,  a  tax  of  one  cent  on  the  dollar  of  the 
list,  granted  by  the  legislature  &c — amounting  to   the  sum  of 
two  hundred  thirteen  ddlars  seventy-five  cents,  and  to  pay  the  same 
over  to  said  Treasarer,on  or  before  the  first  day  of  June,  then  next. 
That  the  Selectmen  of  St.  Albans,  made  out  an  assessment  or  rate 
bill  of  said  tax,  and  delivered  it  to  said  John  Curtis,  Constable  and 
Conector,asaforesaid,.(no  time  when)  and  on  receipt  thereof,  to 
wit,  at  St.  Albans,  aforesaid,  on  the  day  and  year  last  aforesaid, 
the  said  John  Curtis  promised  and  engaged  to  said  Selectmen,  to 
collect  said  tax  and  pay  it  over  according  to  law.    Yet  the  said 
John  Curtis,  not  regarding  the  duties  of  his  said  office,  or  his  prom- 
ise and  engagement,  so  made  and  entered  into  as  aforesaid,  has  nev* 
er  paid  to  the  treasurer  of  said  State,  the  amount  of  said  tax,  or  any 
part  thereof,  though  often  requested  and  demanded.     That  on  the 
fifth  day  of  June,  1811,  Benjamin  Swan  the  said  Treasurer,  issued 
an  extent  against  the  said  John  Curtis,  directed. to  the  Sheriff  of 
Franklin  County,  commanding  him  (in  the  usual  form)  to  collect 
ofthesaid  JohnCurtb,  thesumofone  hundred  ninety  three  dol- 
lars  sixty  four  cents,  being  the  amount  in  which  the  said  {ohn 
•Curtis,  was  delinquent,  on  the  aforesaid  tax.    Which  extent  was 
made  returnable  in  sixty  days,  from  the  time  it  should  be  received 
by  said  Sherifif.  That  the  Sheriff  received  it  on  the  18th  day  of  July, 
1811;  and  afterwards  the  Sheriff  returned'that  extent,  with  a  cer- 
tificate thereon  endorsed,  in  the  words  and  figures  following  to  wit : 
franklin  County,  September  2d,  1 8 1 1 .    I  cannot  find  goods,  chat- 
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Franktijit   ties,  or  estate  of  the  said  John  Curtis,  2d,  to  satisfy  this  extent^  I 
^iSTa.  ^*  therefore  return  the  same  wholly  unsatisfied. 

^ ^  SETH  WETMORE,  Sherif. 

t.  Albnos^ 

r^-   ^      By  reason  of  all  which  the  said  town  ofSt«  Alhans^hig  been 

damnified,  and  has  by  refison  of  said  Curtis^  laches,  ddfault  andneg* 
lect,  suffered  damage  to  the  amount  of  ihe  aforesaid  sara  of  ene 
hundred  ninety  one  debars  sixty  jpur  cents^  and  lawfiil  intefOlt 
thereon,  to  the  amount  of  twelve  iiollars  forty  five  cents,  and  a  large 
amount  of  Costs,  to  wit,  twenty  dollars  whereby  an  actio&hMk 
^accrued,  &c. 

To  this  declaration  there  was  a  demurrer  and  joinder. 

The  court  on  the  opening  of  die  cause,  observed,  that  the  dedar- 
ation  was  very  loosely  and  inaccurately  drawn. — ^That  hi  one  part 
of  the  declaration,  one  of  the  defendants,  the  Collector,  is  cViarged 
in  assumpntj  which  is  superfluous  and  improper.  Nor  is  it  perceiv- 
ed, that  what  is  there  averedy  as  a  breach  of  the  promise  alledged, 
can  be  taken  as  an  assignment  of  a  breach  of  the  condition  of  the 
bond.  What  follows  and  probably  was  intended  as  an  assignroefitof 
a  breach  of  the  condition,  is  very  vague.  It  ttontains  no  direct  aver* 
ment  that  the  Collector  had  not  collected  and  paid  over  the  tax.-^ 
It  is  stated,  that  on  the  15th  day  of  June,  1811,  the  Treasurer  issu- 
ed an  extent  against  the  Collector,  for  the  sum  of  one  hmidred  ntne- 
ty  one  dollars  sixty  four  centii,  lieing  the  amount  in  which  the  said 
Curtis  was  delinquent.  Nor  is  it  avered,  that  the  Collector  did  not 
pay  and  satisfy  the  extent,  or  that  the  Sheriff  could  not  find  gocMis 
whereof  to  satisfy  it,  and  therefore  returned  the  same  non  est.  In* 
stead  of  this,  it  is  stated,  that  the  Sheriff,  on  the  ^d  day  of  Septem- 
ber, 1811,  returned  the  extent  into  the  office  of  the  Treasurer,  with 
the  following  certificate  thereon  endorsed  ;  which  is  recited  in  kac9 
verba  ^  although  this  may  be  considered  as  evidence  of  a  itoii  esi^ 
yet  Ihe  fact,  that  the  extent  was*  returned  non  est,  is  not  alledged* 

The  counsel,  both  ofthe  plaintiff  and  defendants  then  saad,  llial* 
it  was  the  wish  of  both  parties,  to  submit  to  the  court  only  the  siagle 
question,  whether  the  town  of  St.  Albans,  having  become  liafele  to 
an  extent,  although  no  such  extent  had  been  issued,  and  no  coats  or 
expense  had  yet  been  incurred,  an  action  could  be  maintained  oa  -  • 
the  condition  of  indemnity.  The  counsel  were  thereupon  directed 
to  proceed  in  the  argument  of  the  question  stated. 
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Wymote,  for  the  defendants. — To   maintsdn  this   action,  for  FrmkKn, 
breach  of  the  coihHUoo  of  indemnity,  it  b  incumbeot  on  the  town      igis.  * 


to  shew  that  they  ha^e  been  damnified,  and  how  they  have  been 
damnified.  Admit  that  the  Collector  has  not  paid  orer  the  whole  ^^  Albant, 
amount  of  the  tax,  committed  to  him  for  collection ;  that  an  extent  J.  Custis,  2 
iMid  been  issued  against  him,  which  had  been  regularly  returned 
mm  eHy  whereby  the  town  had  become  liable  to  pay,  liable  to  an  ex- 
tent  against  ^lem  for  the  lax  which  had  not  been  paid  over;  Yet' 
tke  town  have  not  thereby  been  damnified,  tfef  have  not  been 
compelled  to  pay — they  have  not  paid  any  sum  whatever,  and  have 
been  put  to  no  expense  by  reason  of  any  latches  or  default  of  the 
Collector.  It  is  indeed,  avered  generally  that  the  town  had  been 
pat  to  costs  and  expense ;  but  rt  is  not  shewn  how  this  has  or  could 
have  happened.  This  is  not  sufficient ;  it  is  left  merely  on  the  liabil- 
ity ;  but  merely  to  have  permited  a  liability  to  be  incurred,  is  not 
a  breach  of  this  condition  of  indemnity. 

AMU  and  Swifi  for  the  plaintiff.— Contended  that  it  was  a  suffi- 
cient breach  of  the  condition,  that  a  liability  had  been  incurred 
thrcij^h  the  default  or  latches  of  the  Collector.  That  it  was  liot 
necessary,  to  the  mmntenance  of  this  action,  that  the  party  to  be 
indemnified,  should  have  paid,  or  been  compelled  to  pay  any  thing. 
In  support  of  which,  they  cited  5  Coke,  25,  Broughlon's  case*  5 
T.  Rep.  317.-^-Cox  and  others,  »#..  A^  Joseph,  exeeutrix.— Cro. 
£1.  129,  Barkeley  and  Oibbs  9S.  Kempston. 

CHiPMAK,'Ch.  J.  The  exception  relied  upon  is,  that  it  doej 
not  appear  by  the  declaration,  that  the  town  of  St.  Albans  has 
been  damnified,  has  been  put  to  any  trouble  or  expense;  but 
merely  that  the  town,  has  on  the  non  est  return  by  the  Sher/ 
.  iff,  of  the  extent  against  the  Collector,  become  liable  to  an  extent 
f^the  sum  in  which  the  Collector  has  been  delinquent  Authorities 
have  been  produced,  horn  which  it  appears  that  there  are  some  an- 
cient cases  and  dicta,  which  seem. to  support  the  opinion,  that  in  this 
kmd  of  action,  it  is  sufficient  that  the  person  to  be  indemnified  has 
become  liable  to  suffer  without  having  actually  sustained  any  dam- 
age; But,  it  is  settled  by  modem  authorities,  that  the  person  to  be 
indemnified,  to  entitle  him  to  maintain  an  action,  must  shew  that  he 
has  sustained  damages  in'  the  payment  of  the  money,  or  in  some- 
thing to  which  the  contract  of  indemnity  extends.  It  is  hot  indeed 
necessary,  that  he  should  wait  to  be  sued  before  he  pays  the  money, 
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FnmkUnj    against  the  payment  of  which  he  is  to  be  iodemnified.    When  the 
^^s,  '  liability  has  attached  he  may  in  general  pay,  and  maintain  Jiis  ao 
^^'V^^^  tion  on  the  contract  of  indemnity.    But  merely  to  have  become  lia- 
St.  Albaof,  jjj^  |g  j^Q^  sufficient ;  this  appears  to  be  the  settled  law,  and  is  c<m- 
J.  Curtis,  2  sistent  with  sound  reason.     There  b,  however,  a  dear  dis6nctio«t 
to  be  made,  and  which  has  not  been  attended  to  in  all  die  cases,  or 
perhaps  in  the  abridgement  of  the  cases.    Where  the  condition  is 
simply  to  save  harmless  from  the  payment  of  a  debt,  the  condition 
b  not  broken  unfN  Hie  obligee  has  been  compelled  to  pay,  or  havii^ 
become  liable  has  actually  paid  or  been  put  to  expense.     But  if  the 
condition  be,  that  the  obligor  shall  pay  the  debt  when  It  shall  be. 
come  due,  and  discharge  the  obligee  from  the  debt,  and  also  save 
him  harmless ;  in  such  case,  if  the  obligor  shall  not  pay  the  debt,  or 
procure  the  obligee  to  be  discharged  thereirom,  when  it  shall  faH 
due,  the  obligation  is  forfeit ;  for  it  b  sufficient  if  one  condition  be 
broken.    The  surety  has  a  right ;  and  it  b  often  a  matt^  of  pru- 
dence to  hasten  a  discharge  of  the  debt,  by  such  a  special  condition. 
Broughton's  Case,  5  Coke,  24,  which  has  been  cited  by  the  plain- 
tifTs  council,  was  that  of  a  surety,  who,  when  the  debt  became  due, 
paid  it  for  the  principal,  without  waiting  for  a  sijiit  against  him. 
It  was  said,  indeed, in  that  case  that  the  plea  non  dammficatu»y  im- 
plied that  the  defendant  had  saved  the  plaintiff  harmless,  byaie- 
lease,  payment  or  otherwise.    But  this  was  a  mere  dictum,  and 
quite  out  of  the  case,  as  the  plauitiff  had  actually  paid  the  debt. 
*   In  Freeman  v.  Sheen,  Croke  James,  340,  Ckke  andailtbe 
court  held,  that  where  one  is  obliged  to  acquit  another,  it  is  not 
sufficient  to  save  him  harmless,  but  he  ought  to  procure  hb  actual 
discharge.     Thb    clearly   admits  the  distinction.    Barkely  and 
Gibbs,  V.  Kempston,  Croke,  El.  123,  was  on  a  promise  to  keep  a 
prisoner  safely,  and  to  save  the  plaintiff's  bailiffs,  of  Worcester, 
harmless  of  all  escapes.     The  action  was  held  to  lie,  fojr  the  breach 
in  not  keeping  the  prisoners  safely,  who  had  been  sufiered  to  es- 
cape, and  that,  although  the  Bailiffs  had  not  been  sued.  Here  agam 
the  same  distinction,  although  not  noticed  by  the  reporter.    Griffidi 
V,  Harrison,  1  Salk.  196,  was  an  action  on  a  covenant,  for  quiet 
enjoyment,  and  that  the  plaintiff  should  be  free  and  clear,  and 
clearly  discharged  or  saved  harmless  of  all  arrears  of  rents,  &c- 
The  courfheld  the  assignment  of  the  breach  bad,  because  the  plain. 
tiff  had  not  shewn  a  disturbance  in  the  enjoyement  5  for  that  the 
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rent  being  in  anrear,  was  not  a  breach  of  the  covaiant.    In  this  Franklin^ 
case  the  same  dbtinction  is  made.  isia.  ' 

Perhaps  in  the  case  before  the  Court,  but  on  this  the  Court  give  v^^v^^.^ 
no  opinion^  a  sufficient  breach  might  have  been  assigned  on  the  ^^'  ^^^'* 
condition  that  John  Curtis  2d,  should  well  and  faithfully  execute  J.  Curtit,2 
the  office  of  Constable  and  Collector.    But  such  breach  is  not  as- 
signed, unless  it  be  taken  by  implication,  which  cannot  be  done. 
There  must  therefore  be 

'  Judgment  for  the  defendants. 


State  vi.  Jbwett. 

The  Supreme  Court  bave  not  original  JariadictioD  of  ao  offence  agaioit  the  lev'- 
eotb  Section  of  the  act,  directing  the  node  of  election  of  the  Oovemor,  lien* 
tenant  Governor,  Treasurer  of  the  State,  Councillors  and  Aepresentatives. 
The  penalty  being  given  to  the  town  Treasury. 

THIS  was  an  indictment  found  in  this  Court,  charging  the  res- 
pondent, with  having  put  in  more  than  one  vote  for  one  person  in 
the  same  ejection  to  one  office,  (representative)  agamst  the  seventh 
section  of  the  act,  directing  the  mode  of  election  of  the. Governor, 
lieutenant  Governor,  Treasurer  of  the  State,  Councillors  and  Repre- 
sentatives. The  respondent  pleaded  not  guilty,  and,  on  trial  to  the 
jury,  a  doubt  arose  whether  the  Supreme  Court  have  orl^nal  juri^ 
diction  of  the  offence  charged  in  the  indictment,  as  the  penalty  is 
given  to  the  town  Treasury. 

A  juror  was  withdrawn  by  consent,  with  leave  to  the  respondent 
to  take  any  exception  to  the  jurisdiction  of  the  Court. 

Afterwards  ilformn.  States  Attorney,  informed  the  Court,  that  on 
examination,  he  was  satisfied  that  the  Supreme  Court  have  not  ori- 
gBial  jurisdiction  of  th^  offence  charged  in  the  indictment,  and  en- 
tered a  noOe  profejui. 

22 
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1814, 


Chittedm, 
Jaj^J'T-  RoBEAT  Peaslee^  Administrator  of  Zagheus  Peaslse^ 

Stanipord,  Sheriff. 

Id  ao  action  ii^ihst  ft  ShpriiTfor  not  pnytns  over  Bionics  by  bina  collected  on  an 
execution,  if  he  plead  the  general  isfiue  with  notice  that,  on  the  trial,  be  will 
give  in  evidence,  that  a  third  person  had  recovered  judgment  against  bim  for 
the  Value  of  the  propert>  sold  on  the  execution,  witboot  stating  a  priM*  right 
in  such  third  person  ;  such  notice  it  in?ufficipnt. 

Sucb  judgment  is  not  conclufive  against  the  plaintiff  unless  it  appear  that  the 
plaidtiff  had  notice  of  the  suit  agniost  the  Sheriff,  and  had  an  opportunity  to 
defend. 

And  quaere,  whether  the  Sheriff  can,  in  iiny  Kuch  case,  defend,  on  the  ground  that 
a  third  person  had  recovered  agaiusi  him  the  value  of  the  property  of  sHuch 
he  had  levied  the  money— certainly  not,  unless  the  plaintiff  bad  turned  ool 
such  property  to  the  Sheriff  on  the  execution. 

THIS  was  an  action  against  Stamford,  Sheriff,  for  not  paying 
over  the  money  which  he  had  collected  on  an  execution  in  (aver  of 
Zacheus  Peaslee,  the  intestate,  against  Stephen  Moore.  The  dec« 
laration  stated,  in  substance,  that  the  intestate  recovered  judgment 
against  Stephen  Moore,  for  the  sum  of  fifty  seven  dollars.  That  he 
prayed  out  a  writ  of  execution  on  said  judgtnene,  dated  the  2d  day 
of  November,  1804,  returnable  within  sixty  days,  and  on  tiie  third 
day  of  the  same  November,  he  delivered  the  exectition  to  th^  de- 
fendant. Sheriff,  to  collect  and  return. 

That  the  defendant  had  levied  and  collected  the  money  on  the 
execution,  and  refused  to  pay  it  over  on  demand. 

Plea  "the  general  issue j  with  notrce  under  the  statute,thatdie  de- 
fendant would  give  in  evidence,  in  his  defence,  that  he  levied  the 
execution  on  thirty  thousand  brick,  turned  out  to  him  by  the  intes- 
tate in  his  life  time,  on  said  execution,  as  the  property  of  said  Moore. 
That  he  sold  the  brick  at  auction  on  several  days,  naming  tttem, 
teithm  the  life  of  the  execution,  for  a  sum  sufficient  to  satisfy  the  * 
same.  That  afterwards  Moses  Catlin  of  Buriington,  commenced 
an  action  of  trespass  against  him,  the  defendant,  for  taking  tfcc 
same  brick,  (setting  forth  the  action)  and  in  that  action  recovered 
the  value  of  the  brick.  For  which  reason,  he  the  defendant  retain- 
ed the  money  which  he  had  collected  on  the  execution,  and  did  not 
pay  it  over. 

The  plaintiff  gave  in  evidence,  the  defendant's  receipt  for  the  ex- 
ecution, together  with  the  execution  from  the  office  to  which  the  cie- 
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lendanl  bad  returned  it,  with  the  defendants  return  thereon  indors-  Chiutnden, 
«d|  that  he  had  levied  the  same  on  the  brick,  had  sold  them  for  the      isu. 
sum  of  8ixty-4€ven  dollars,  and  paid  the.  overplus  to  Moore,  the 
debtor.    It  was  conceded,  that  Zacheus  Peaslee,  the  intestate,  de- 
manded the  money  of  the  defendant  in  the  month  of  January,  1805.  Staniford. 

JB.  KeySf  for  the  defendant,  offered  evidence  of  the  facts  con- 
tained in  the  notice. 

Van  Nes9^  for  the  plaintiff,  objected. 

1.  It  is  an  attempt,  by  the  Sheriff,  to  contradict  his  own  re- 
turn.   2.  If  any  doubt  arose  whether  Moore  was  the  owner  of  the 
brick,  tlie  Sheriff  should  have   taken  from  Peaslee  a  bond  of  indem' 
nity,  agreeably  to  the  statute,  and  on  that,  taken  his  remedy. 
5.  The  notice  is  defective  and  wholly  insufficient ;  if  all  which  is 
^contained  in  the  notice  be  proved,  yet  it  will  be  no  leg^  defence  to 
the  action.    It^  not  stated  in  the  notice  that  the  brick  on  which 
the  defendant  levied  the  execution  were  not  the  property  of  Moore, 
or  that  they  were  the  property  of  Catlin.    Nor,  is  it  stated  that  Peas- 
lee had  any  notice  of  the  suit  In  favor  of  Catlin  against  the  defendant^ 
Stamford.    The  notice  gives  a  tustbry  of  the  suit  and  the  recov- 
ery, but  it  is  not  even  averred,  that  the  recovery  was  had  by  reason 
o/a  prior  right  in  Catlin. 

Keyes  and  Harrington^  for  the  defendant,  contended,  that  al- 
though an  officer  may  require  of  the  creditor  a  bond  of  indemnity 
previous  to  the  levy  of  an  execution  on  personal  property,  yet,  if 
he  do  not,  he  ha3  other  means  of  redress.    If  a  creditor  turn  out 
property  to  an  officer,  and  direct  theofficer  to  serve  an  execution  on 
the  property,  it  implies  an  engagement  by  the  creditor,  that  it  is  the 
property  of  the  debtor;  it  implies  a  warranty  of  that  fact.    And  if 
it  turn  out  that  the  property,  thus  taken  by  the  officer,  was  not  the 
property  of  the  debtor,  and  the  officer,  by  reason  thereof,  be  com- 
pelled to  pay  its  value,  he  may  have  his  remedy  by  action  against 
the  creditor,  or,  he  may  retain  the  money  for  which  the  property 
was  sold.     The  notice  is  proper,  and  the  matters  therein,  sufficient.      ^ 
The  legislature  intended  to  give  more  latitude,  in  giving  notice,  than 
is  given  in  special  pleas ;  and  cited  section  97>  of  the  Judiciary  act,    • 
and  section  9,  of  the  act  directing  the  levying  of  executions,  giving  a 
remedy,  where  an  execution  is  levied  on  property  which  is  not  the 
property  of  the  debtor. 
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Ckiitmd€n^  By  the  Court. — Thisfiotiee  is  wholly  insofficieiit;  sudi  nodce 
TsuT*  ought  to  make  out  a  good  defence;  thesame^  in  substance,  as  a 
plea  in  bar.  It  is  not  necessary  to  enter  at  large  into  the  nature  of 
the  defence  in  this  action.  But,  it  is  clearly  necessary,  that  the  no- 
tice should  contain  an  averment  of  a  prior  right  to  the  property  ia 
Catlin,  and  that  the  recovery  was  had  onfsuch  right  And  ^evea 
then,  unless  Peaslee,the  intestate  had  had  notice  of  the  suit  in  favor 
of  Catlin  against  Staniford,  and  an  opportunity  to  defend,  he  could 
not  be  concluded  by  a  recovery  in  favor  of  Catlin  against  the 
Sheriff. 

Keyes  and  Harrington  for  the  defendant. — Then  stated  that  the 
brick  were  by  Peaslee  the  intestate,  turned  out  to  die  Sheriff,  as  the 
property  of  Stephen  Mowe,  the  debtor  in  the  execution,  and  that 
they  were  sold  on  the  execution,by  the  express  directions  of  Peaslee. 
That  immediately  after  the  sale,  they  were  claimed  by  CatKa^^and 
that  Catlin  was  in  fact  the  owner  of  the  brick.  That  Catlin  com- 
menced an  action  against  Staniford,  as  before  stated,  and  recoTered 
the  value  of  the  brick. — That  Staniford  gave  noticcx  to  Peaslee^  the 
creditor  in  the  execution,  of  the  conmiencement  of  the  suit,  but  he 
paid  no  attention  to  the  defence  of  the  action ;  and  offered  evidence 
of  these  facts  under  the  general  issue. 

The  Court  doubted,  but  finally  permitted  the  defendant  to  go 
into  the  evidence. 

A  record  of  the  Judgment  in  favor  of  Catlin  agabst  St^iford, 
was  then  produced  by  the  defendant. 

Van  NesSf  objected  to  the  reading  of  the  record  in  evidence. 

Zacheus  Peaslee,  the  intestate,  was  neither  party  nor  privy  to  the 
record ;  it  cannot,  therefore,  be  evidence  against  him  or  his  repre- 
sentative. 

By  the  Court, — ^As  the  defendant  has  been  permitted  to  go  into 
this  defence,  it  is  a  matter  of  course  to  admit  the  record,  the  same 
as  though  this  were  an  action  for  indemnity. 

The  record  was  then  read  to  the  jury. 

Moses  Catlin,  called  as  a  witness  by  the  defendant,. testified,  tha^ 
the  brick  were  his  property  at  the  time  the  execution  was  levied 
upon  them.— That  the  Sheriff  took  a  few  of  them  on  the  execution, 
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thai  tbe  question  respecting  his  right  to  the  brick  might  be  tried.  Chittenden, 
That  tbe  action  was  conunenced  by  agreement  between  him  and      ^4^* 
Stamford,  Peaslee  was  not  consuhedw — That  he^  the  witness  took  v^^-^^-^^ 
the  remainder  of  the  brick. — That  he  had  a  bill  of  sale  of  the  brick     ^^^^^ 
from  Moore,  before  the  brick  were  made,  to  secure  him  for  advances  Staniford. 
'  which  he  was  to  make  to  Moore,  and  did  make  in  carrying  on  the 
business. 

Fan  NesSf  for  the  plaintiff,  objected  to  any  evidence  relative  to 
the  bill  of  sale,  or  the  purchase  of  the  brick  by  Catlin,  until  the  bill 
of  sale  should  be  produced. 

By  the  Court. — As  there  <i[>pears  to  be  a  bill  of  sa}e  in  writing, 
no  p^rol  evidence  can  be  ddoiitted  to  show  a  transfer  of  the  brick 
from  Moore  to  Catlin*  It  h  the  common  case,  where  there  is  writ- 
ten evidence^  it  must  be  produced,  unless  the  non  production  of  it 
be  legally  excused.  It  is  the  more  necessary  in  this  case,  as  there 
is  some  appearance  of  collusian^  The  bill  of  sale  not  being  pro- 
duced, the  jury  were  directed  to  find  for  the  plaintiff  the  amount  of 
his  debt  coUecicd  on  tbe  execution,  with  interest  on  the  same,  at 
the  rate  of  15  per  cent  per  annum,  agreeably  to  the  statute.  The 
jury  acctrdingly  returned  a 

Verdict  for  the  plaintiff.  \ 

KOTH  BV  THE  CHIEF  JUSTICE. 

Q  i>  A  « n  K^  A  ltd  t  b^  prop  ri  e;  t  y  o  r  ndiu]  LUog  tbe  defence  which  waf  attempted  in 
tbU  ftction,  ai  ad  e^Lcmie  or  jujLiiicatioa  for  not  paying  over  the  money  ooUected. 
J I  tD2j«  whfrp  the  properly  has  been  turned  oat  by  tbe  creditor,  to  the  Sheriff, 
imrfr  a  tttcu'itjGt  action.  But  it  f^rvei  to  render  the  trial  very  complicated! 
and  tn.»y  «^d  a  dtwr  lo  mLicli  cttlJiutoo. 


pEARfc  vB>  Howard. 

The  ttalut^'  regalatiug  CmrreyaDPCt,  provides,  as  a  general  rale,  that  every  deed 
e4  CQOvej^iieer  slialL  be  atiknowJedf^ed  before  a  magistrate,  and  if  tbe  proof  of 
g  cf^ed  be  takep  before  a  Judgf,  the  certificate  of  such  proof  mast  state  the 
eiMteoce  of  those  factr,  which  takes  tbe  case  out  of  the  general  rule,  and 
briogs  it  within  the  exception  made  by  the  statute,  authorising  such  proof  to 
be  taken  before  a  jadge. 

THIS  was  an  action  of  ejectment,  for  a  lot  of  land  in  Milton. 

Plea — the  general  issue. 
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Januaiy.        On  trial  the  plaintiff  offered  in  evidence,  a  deed  purpordng  tv 

^^'  '      have  been  executed  by  one  Barkley,  of  Poughkeepsie,  in  Dutchess 

Pearl      County,  in  the  State  of  New- York.    The  deed  was  not  acknowl- 

vs.       edged  by  the  grantor,  but  had  been  proved  before  a  judge  of  the 

Supreme  Court  in  this  State,  by  one  of  the  subscribing  witnesses. 

The  certificate  of  the  judge,  stated  the  proof  to  have  been  made^ 

but  stated  no  reason,  why  the  personal  acknowledgement  of  the 

grantor  had  been  dispensed  with,  or  the  ground  on  which  the  judge 

admitted  the  proof. 

AUeUf  for  the  defendant  objected  to  the  reading  of  the  deed  as 
evidence,  on  the  ground  that  the  statute  regulating  conveyances  had 
provided  as  a  general  rule  that  every  deed  be  authenticated  by  a 
personal  acknowledgement  of  the  grantor,  before  a  magistrate.— 
That  the  statute  provid«fd  for  taking  the  proof  of  deeds  in  certain 
special  cases  only,  as  exceptions  to  the  general  rule.( — That  proof  of 
a  deed  therefore,  could  hot  be  taken  in  any  and  every  case  as  a 
matter  of  course ;  but  in  those  cases  only,  which  are  by  the  statute^ 
excepted  from  the  general  rule ;  and  that  it  must  appear  from  die 
certificate  of  the  proof,  that  the  case  came  within  the  exception  of 
the  statute,  and  cited  6th  section  of  the  act,  for  authenticating  con- 
veyances, 1  vol.  compiled  Laws,  190;  and  section  13, 195. 

O.  Robinson  for  the  plaintiff,  replied. — That  the  certificate  in 
this  case,  was  made  in  the  usual  form. — That  he  had  never  known 
a  judge  taking  the  proof  of  a  deed,  certify  the  reason  for  taking  the 
proof. 

By  the  Court. — The  statute  permits  proof  of  the  execution  of  a 
deed  to  be  taken  ihstead  of  a  personal  acknowledgement  of  the 
grantor  before  a  magistrate,  in  parUcular  cases  only,  which  were 
made  exceptions  to  the  general  provisions  of  the  statute.  And  it 
ought  to  appear  from  the  certificate  of  the  judge  or  the  court,  before 
whom  the  proof  was  taken,  that  the  case  was  within  some  one  of 
the  exceptions  of  the  statute,  or  it  cannot  appear  that  the  proof  was 
properly  admitted. 

The  5th  section  of  the  Statute,  regulating  conveyances,  contains 
a  gener|^  provision,  for  the  authentication  of  deeds  of  con  veyance, 
as  necessary  to  give  them  the  fiill  effect  intended  by  the  act.  And 
that  is,  that  the  party  executing  shall  in  person  acknowledge  the 
<*xecution  before  a  justice  of  the  peace ;  this  forms  the  general  rule. 
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and  every  person  in  the  State,  holding  and  exercising  the  office  of  Chittenden, 
justice  of  the  peace,  has  aathority  to  take,and  certify  such  acknowl-    ^""ml^' 
edgement.     "to  this  general  rule  there  are  several  exceptions.    As  v,^v^ 
in  the  6th  section,  when  any  grantor  or  lessor,  shall  go  beyond      P«arl 
sea,  shall  remove,  or  be  absent  from  this  Sute,  or  dead,  be&>re  the   Howard, 
deed  of  conveyance  by  hun  or  her  signed,  shall  be  acknowledged, 
in  such  case,  proof  of  the  execution  of  such  deed  by  any  one  of  the 
subscribrog  witnesses  made  before  any  Councillor,  Judge  of  the  Su- 
preme  Court,  or  judge  of  any  County  Court,  in  this  Sute,  shaM  be 
equivalent  to  the  grantor's  acknowledgement  before  a  justice  of  tiiQ 
peace. 

Another  and  further  exception  in  the  same  section  is,  that  when 
the  grantor  and  all  the  witnesses  shall  die,  remove  out  of  the  State, 
or  have  gone  beyond  sea  before  such  deed  shall  have  been  acknowl* 
edged,  proof  of  the  execution  thereof  may  be  made  before  the  Su- 
preme Court,  or  before  any  County  Court  in  this  State,  by  proving 
the  hand  wHting  of  the  grantor,  or  witnesses ;  or  by  other  proof  to 
the  satisfaction  of  the  court  5  and  which,  being  certified,  agreeably 
to  the  directions  therein  given,  shall  also  be  equivalent  to  an  ac- 
knowledgement by  the  party  executing.  These  are  clearly  excep- 
ted cases.  And,  in  order  that  proof  be  admitted,  in  lieu  of  a  per- 
sonal acknowledgement  in  any  instance,  it  must  appear  in  the  cer- 
tificate, or  document  of  proof,  to  be  a  case  within  some  of  the  excep- 
tions. This  cannot  besupplied  aliunde.  Such,  if  we  consider  the 
intention  of  the  Legblature,  as  expressed  in  the  preamble  to  the 
act,  will  appear  to  be  the  unavoidable  construction. 

fhe  words  of  the  preamble  are. — ^'^  Whereas  it  is  necessary  to 
prevent  uncertainty,  fraud  and  perjury,  in  transferring  real  estate, 
that  a  mode  therefor  should  be  established,  easy,  certain  and  noto- 
rious—Th^efore,''  &c. 

If  the  proof  of  a  deed  do  not  appear  by  the  certificate  to  be  a  case 
within  some  of  the  exceptions  mentioned^  we  may  make  a  presump- 
tion in  favor  of  its  authenticity  :  we  may  take  it  dLS  prima  facie  evi- 
dence, that  the  Court  or  judge  acted  right,  and  upon  a  proper  occa- 
sion, and  permit  the  party  in  interest  to  set  it  aside  by  proof.  But 
this  would  frustrate  the  intention  of  the  act. — It  would  leave  the 
authenticity  of  the  instalment  uncertain,  which  it  was  clearly  inten- 
ded should  appear  conclusive  on  record  in  the  proper  office,    Nei- 
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CAitfcmbti,  ther  the  bonafide  purchaser,  or  the  bonafide  creditor,  coidd  rely  on 
''*l8iJ^^'"^e  information  obtained  from  the  record.    They  might  both  be  cI^ 
ceived  to  their  utter  ruin,  by  proof  ab  extra  of  which  they  had  no 
means  of  knowledge. 

If  we  take  it,  as  conclusive  of  the  case,  because  the  judge  or  the 
Court  have  acted  therein,  it  will  nearly  supercede  the  general  pro- 
vision, tha^  instruments  shall  be  authenticated  by  a  personal  ac- 
knowledgement of  the  grantor  before  a  magistrate  ;  beside  opf  nin^ 
a  wide  door  to  those  frauds,  which  it  was  intended  to  prevent^ 
Still  further,  it  would  cantravene  an  established  rule  of  constnic- 
tion,  which  is,  that  in  any  case  of  special  or  particular  jurisdiction 
or  authority,  given  in  particular  instances,  ^no  presumption  is  to  be 
made  in  favor  of  the  judsdiction  or  authority.  All  proceedings  ub- 
der  pretext  of  such  authority,  are  deemed  null  and  void,  unless  it 
appear  on  the  face  of  the  proceedings  to  be  a  case  clearly  withm  it. 
This  is  a  clear  and  settled  dbtinction,  as  it  respects  a  general  juris* 
diction  or  authority,  and  that  which  is  special  or  limited  to  particu- 
lar occasion  or  cases,  presumption  is  in  favor  of  the  former,  not  of 
the  latter.    The  deed  therefore,  cannot  be  read  in  evidence. 

Verdict  for  the  defendaau 


BowN  &  Eddy  vs.  Bean. 

In  an  action  ofejectment^  if  the  plaintiff  shew  that  the  defendant  claiiw  under  ik 
same  proprietery  division,  on  which  the  plaintiff  relies,  it  it  not  necesiag  fw 
the  plaiatiff  to  shew  a  legal  iJirbion ;  yet,  if  the  action  be  brbogbt  for  i  cet- 
tain  lot,  in  a  certain  divirion,  and  there  be  no  other  dewription  of  the  bniio 
the  declaration,  it  is  necessary  for  the  plaintiff  to  shew  a  diviwoo  io  fwt. 

A  deposition  taken  in  a  foreign  govern Jient,  cannot  be  read  in  evidence,  uolciiit 
be  shewn  to  the  Court,  that  the  magislratc  before  whom  the  deposition  wn 
taken,  was  authorised  by  the  laws  of  such  government  to  take  depositions. 

THIS  was  an  action  of  ejectment  for  lot  number  S7,  in  the  thii^ 
ctivision  of  lands  in  Milton,  laid  to  the  original  right  of  J.  T.  one  of  , 
the  grantees  in  the  charter  of  Milton. 

A  Marsh  for  the  plaintifis,  having  shewn  a  good  title  in  the  plain- 
tiffs to  the  said  right  of  J.  T.  in  the  town  of  Milton,  offered  io  evi- 
dence, an  office  copy  of  a  deed  from  a  third  preson  to  tfic  defcuto^ 


Digitized  by 


Google 


•  OF  THE  STATE  OF  VERMONT.  177 

I    of  tlie  siuDe  lot)  as  laid  to  the  same  right;  and  contended  that  this  CkUUmdgm^ 
I    rendered  it  unnecessary  for  tbe  plaintiff  to  produce  any  evidence  of     ^giV^' 

a  J j vision^ 

B^  ilw  Court. — It  lias  long  bei!o  settled,  that  where  the  plaintiff 
and  defendant  claim  the  same  land  under  the  same  proprietary  di« 
Tbion,  the  defendant  is  precludeU  from  dispoting  the  legality  of  the 
proprietary  proceedings  in  making  the  division.  This  is  in  perfect 
amlogy  to  the  principle,  so  well  settled,  that  where  the  plaintiff  and 
defendant  t>oth  claim  title  from  the  same  source,  neither  can  call  in 
ijuestjon  the  validity  of  tbe  title  In  the  person,  from  whom  both  par- 
lies cUim  to  hold  their  title.  Still  in  this  case,  until  the  plaintiff 
shew  a  division  in  fact,  it  cunnnt  appear  that  there  is  any  such  lot 
in  Milton,  as  lot  no,  37,  in  the  third  diviskKi  laid  to  the  right  of  J. 
T.  it  is  therefore  nessary,  in  thts  case  that  a  division  in  feet  be 
shewn. 

Ftiit  Nt£s  for  the  defendant,  then  conceded,  that  the  lot  in  ques- 
llufi  was  laid  to  the  right  of  J«  1\  and  set  up  a  claim  under  the  stat- 
ute of  limitations. 

To  prove  that  the  defendant  Imd  been  in  possession  of  the  lot  in 

question  laore  than  fifteen  years  before  the  commencement  ef  the 

plaintiff^s  action^  he  oiTered  to  read  the  deposition  of  one  D.  purport. 

ing  to  have  been  ta^en  in  the  British  province  of  New  Brunswick^ 

_ikefbre  John  Brown  Justice  of  tlie  peace. 

"  A^  Marsh  for  the  plaintiff,  objected  to  the  admission  of  the  depo- 
sition«  It  a p {tears  to  have  been  taken,  in  a  foreign  government,  by 
a  person  subscribing  as  a  justice  of  the  peace,  butit  does  not  appear, 
by  any  evidence  offered,  that  he  was  in  fact  a  justice  of  the  peace; 
nor  does  ll  appear  that  the  laws  of  that  province,  authorizes  justices 
of  the  peace  to  take  depositions. 

Bif  ike  Court, — Both  exceptions  are  fatal.     The  Court  cannot 

knovf  witiiout  proof^  who  arc  justices  of  the  peace  in  a  foreign  gov- 

mmenr ;  it  is  a  mailer  of  fact  to  be  proved  to  the  Court.    It  is  the 

ime  as  to  the  laws  of  a  foreign  country.     But  there  is  something 

jrther  la  this   case.    From  our  necessary  acquaintance  with  the 

kws  of  Great  Britain,  of  whlcli  New  Brunswick  is  a  province,  we 

I  are  well  assured  that  no  auihority  is  there  given  to  justices  of  the 

f  peace  to  take  depositions.     The  deposition  cannot  be  admitted. 

^3  Verdict  for  the  plaintiff. 
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Ckiikndm,  '  «  j    .1. 

Jaouary.  \  *        KiNG  V8.  Bsvizfs^tuia  Others. 

tSI4. 

■^^-^^^^^  If  B.  bire  a  Sloop,  and  take  paMeogcrt  on  board,  foch  posenseri  aie  aot  liaMe  to 
tha  ownar  of  the  Sloop^  for  tba  Iom  of  tbe  Sloop,  w  for  an/  injury  done  to  h 
from  any  waot  of  skill  or  negligence  of  B 

THIS  was  an  action  of  trespass  widi  force  and  arms,  finr  taking 
away  oat  of  the  possession  of  the  plaintiff,  the  Sloop  Laik,  and  de- 
stroying  her.  The  death  of  Bevins,  since  the  commencement  of 
the  action,  was  suggested  on  the  reJcord,  and  the  other  defendants 
pleaded  the  general  isstie. 

On  trial,  it  appeared  in  evidence,  that  Bevins  hired  the  Sloop, 
then  lying  at  Burlington  Bay,  of  the  plaintifi*,  for  one  day,  to  goto 
the  mouth  of  Onion  Hirer,  for  the  purpose  of  fishing. — ^That  after 
he  sailed,  finding  the  wind  contrary,  he  turned  his  course  and  went 
to  Shelburn,  and  took  in  a  load  of  stone  on  his  own  account,  and  re- 
turned to  Burlington  on  the  same  day  at  evening,  and  left  the  9oop 
at  the  wharf  with  the  loading  on  board,  in  a  situation  not  yery 
safe.— That  in  the  night  the  wind  rose,  drove  her  against  the  wharf, 
she  hilged  and  sunk.  It  also  appeared  in  e^dence,  that  Bevins 
hired  the  sloop  on  his  own  account. — ^That  the  other  d^endantj 
were  taken  en  board  by  Bevins,  some  as  passessengers,  and  somas 
hands  to  assist  in  navigating  the  sloop,  and  acted  solely  un^cr  the 
directions  of  Bevins. 

By  the  Court — ^Whether  from  the  evidence  in  this  case,  Reac- 
tion of  trespass  could  have  been  maintained  against  Berms,  it  19  on- 
necessary  to  decide^  for,  it  is  dear  that  it  cannot  be  makktMUcd 
against  the  present  defendants,  who  were,  either  hsoids  on  board 
employed  by  Bevins,  or  passengers  taken  on  board  by  him  for  thni 
fare.    He  Bevins,  had  a  right,  having  hired  the  sloop  of  the  ptyn* 
tifl*,  to  take  them  on  board,  and  they  were  not  accountable  for  B^ 
vin*8  want  of  skill  or  negligence.     As  well  might  the  passengenio 
a  stage  coach  be  made  accountable  for  the  negligence  or  want  of 
skill  in  the  driver,  by  which  ;the  carriage  was  destroyed,    b  the 
case  Davy  against  Chamberlain  and  others,  3  Esp.  N.  C.  229^  his 
said  by  Lord  Ellenborough,  that  if  a  person  drivuig  his  own  Car- 
riage take  in  another  person  as  a  passenger,  such  person  cannot  be 
subject  to  an  action  for  any  misconduct  of  the  proprietor  in  driving 
the  carriage,  (for  driving  against  any  person  on  tlie  road,)  but  if 
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both  are  jointly  concerned  in  th*  carriage,  as  if  both  had  hired  it  Cktumitn, 
together,  they  DiiBt  both  be  liable  for  any  miscondact  of  either.    It    ^nlu7' 
is  obvious  that  it  would  be  the  same,  in  case  of  damage  done  to  the  v^^v^w/ 
Carriage.    Accordingly  the  jury  returned  a  Kiog 

Verdict  for  the  defendants.      •  Birew 

^til. 


CiUKciitfm, 


CnmiAN  V9.  TUTTLB« 

IN  thb  case  a  deposition  was  offered  by  the  defendant  to  which 
tke  plaintiff  took  an  exception— that  the  justice  taking  the  deposi-  Jamiairi 
silion  had  certified  as  a  reasoa  why  the  q)posite  party  was  not  no*  ^^'^' 
tified  of  the  taking  of  the  deposition^  that  he  remded  more  than 
twenty  miles  from  the  pkce  of  caption.  Whereas  the  statute  re- 
quires that  the  opposite  party  shall  be  notified  if  living  within  thirty 
miles  from  the  jdace  of  caption. 

By  the  Covrf*— Judges  Fakband  and  Hobbard,  (the  Chief  Jus- 
tice bai^  related  to  the  plaintifi^  did  not  set  in  the  tnal  of  this  case.) 
The  statute  requires,  that  die  oppomte  party  be  notified,  if  living 
witlun  thirty  miles  of  the  place  of  caption.  For  aught  appears  in 
this  case  the  opposite  party  lived  within  thirty  miles  of  the  place  of 
caption,  and  yet  he  was  not  notified  of  die  takli^  of  the  deposition. 

The  defendants  CouncM  then  offiMped  evidence  to  prove  that  the 
opposite  party  did  in  lact  live  more  than  thkty  miles  from  the  place 
of  caption,  which  they  said  was  evidence  of  «  more  certain  and  nt- 
isfactoiy  nature,  than  a  ceftificate  of  the  justice  taking  the  depssi- 
tiM. 

r 

But  by  the  Court.— The  statute  expressly  reqmres,  that  this  be 
certified  by  the  justice,  as  a  reason  why  the  opposite  party  was  not 
notified.  Other  proof  cannot  be  received  instead  of  the  certificate 
of  the  justice.    The  deposition  cannot  be  read  in  evidence. 
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CkUttnden^ 
Jaimary.  BauNDWDOE  M.  Whitsoomb  and  Others. 


1814. 


lo  ao  aclioo  by  the  ataisnee  of  a  gaol  bood  agaioit  A.  ai  priocipal.  apd  B.  as  sore- 
tjr,  the  defeodaotf  may  plead  a  separate  demaod  io  Cavor  of  A.  the  prtndpal* 
in  off-tet  to  the  plaint)  A  deoniMl . 

CHIPMAN,  Ch.  J.  delivered  the  opinion  of  the  Court. 

This  18  an  action  on  a  bond  executed  by  Robert  Whitecomb^  ai 
principal,  and  James  Whitecomb  as  surety,  to  the  Sheriff  of  Chit, 
tenden  County,  on  the  admission  of  Robert  Whitecomb,  one  of  the 
defendants  to  the  liberties  of  the  prison,  who  had  been  committed  to 
prison  on  an  execution  in  favor  of  Joshua  Bnmdridge,  the  present 
plaintiff.  Robert  Whitecomb  committed  an  escape  and  the  Sheriff 
assigned  the  bond  to  the  plaintiff.  The  defendants  confdbsing  the 
plaintiff's  cause  of  action,  have  pleaded,  as  a  set-off  to  the  plaiatiff'ii 
demand,  two  judgments  regularly  obtained  against  the  plaintiff  in 
favor  of  Robert  Whitecomb,  one  o(  the  defendants,  and  principal  in 
the  bond.  Both  judgments  were  recovered  before  the  commence- 
ment of  the  present  action. 

To  this  plea  there  is  a  demurrer  and  joinder. 

In  support  of  the  demurrer,  the  plaintiff's  council  have  taken  two 
exceptions  to  the  plea.  1.  The  plaintiff's  demand  is  not  In  debt  for 
the  penalty  of  the  bond,  but  sounds  whoUy  in  damages  for  a  breach 
of  the  condition  of  the  bond,  the  escape  of  Robert  Whitecomb. 
There  is  nothing  in  this  exception.  It  is  true  the  recovery  is  on 
the  breach  of  the  condition.  But,  by  the  statute,  the  plaintiff,  in 
this  action  is  to  recover  satbfoction  of  his  original  judgment,  with 
costs,  including  those  of  the  execution  and  commitment,  with  mtef 
est  5  and  it  is,  as  on  a  note  of  hand,  a  mere  matter  of  computation. 

The  second  exception  is,  that  the  pkuntiff's  demand  and  the  de- 
mand pleaded  in  off-set,  are  not  mutual  demands,  they  are  not  de- 
mands between  the  same  parties.  The  demand  claimed  to  be  set- 
off being  in  favor  of  Robert  Whitecomb  only,  one  of  the  defendanu. 

It  is  generally  true,  that  a  set-off  can  be  allowed  between  the  same 
parties  only,  and  in  the  same  right.  If  there  be  two  or  more  plain- 
tifis,  or  two  or  more  defendants,  in  the  same  suit,  the  demand  to  be 
set-off,  must  be  in  favor  of  all  the  defendants,  and  against  all  the 
pluntifGi.    In  a  suit  in  favor  of  an  adminbtrator,  no  demand  in  his 
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own  right,  can  be  set  off  in  that  suit  against  die  plaintiff's  demand.  CkUUndmh 
But  the  law  wilK  in  this,  as  in  other  cases,  take  notice  of  the  per-  isu^' 
SODS  beneficially  interested,  and  whose  is  the  duty.  Thus  where  '^^'N^-^/ 
the  plaintiff  was  in  fact  but  a  trustee  for  another  person,  the  defend-  Broodridge 
ant  was  allowed  to  set-off  a  debt  due  to  him  fnmi  such  third  perscm.  WhUcomb 
Winch  V.  Keeley,  1  T.  R.  1 1 9,  and  the  cases  there  cited.  **  *** 

In  the  case  Woodbrldge  against  Austin,  in  this  Court,  in  Addi- 
son County. — ^Woodbridge  was  the  indorsee  of  a  note  merely,  in 
trust  for  the  curator,  (administrator)  of  Thomas  Aylwin,  the  court 
allowed  a  demand  in  favor  of  Austin  against  the  estate  of  Thomas 
Aylwin  to  be  set  off,  and  the  phiintiff  became  non  suit. 

Afterwards  an  action  was  brought  against  Austui  in  the  Circuit 
Court  of  the  United  States,  on  the  same  note  in  the  names  of  Auldjo 
and  Maitland,  to  whom  the  note  had  been  endorsed  by  the  curator 
of  the  estate  of  Aylwin,  in  trust.  The  same  demand  in  favor  of 
Austin  ^inst  said  estate  was  pleaded  in  off-set,  and  allowed  by 
that  Court. 

In  the  case  Stacy  &  Ross  o.  Dewey,  2  Esp.  C.  469,  the  plaintiff's 
were  partners  in  the  grocery  business,  the  shop  was  kept  in  the 
name  of  Ross  only.  The  defendant  had  done  buskiess  forRoss  on 
his  own  account,  not  on  account  of  the  partnership,  to  a  greater 
amount  than  the  demand,  now  made  i^nst  him  by  the  partner- 
ship, which  he  offered  to  set-off.  It  was  allowed,  because  Ross  had 
appeared  to  the  world,  as  doing  business  only  on  his  own  account. 

The  reason  is  the  same  in  relation  to  defendants.  Puller  and 
others  v.  Rose  and  others,  Peak,  N.  P.  C.  197^  is  &  strong  case. 
A.  6.  and  C.  were  in  partnership  together. — C.  and  D.  also  traded 
on  their  own  separate  account.  The  partnership  of  A.  B.  and  C. 
became  indebted  to  C.  and  D.  in  satisfaction  of  which  they  indorsed 
a  note  given  to  their  firm.  In  an  action  brought  on  the  note  by  C. 
and  D.  it  was  decided  that  the  defendant  might  set-off  any  demand 
which  hef  had  against  the  firm  of  A.  B.  and  C.  The  present  case  is 
equally  strong,  whether  we  consider  it  in  point  of  law,  equity  or 
convenience.  It  is  a  case  of  principal  and  Surety.  The  demand 
to  be  set-off  is  in  favor  of  the  principal,  the  original  debtor,  who  is 
bound  in  equity  and  conscience  to  pay  the  debt,  and  save  the  surety 
harmless.  The  demand  of  the  plaintiff,  as  set  forth  in  the  declar- 
ation, and  the  demands  pleaded  in  off-set  all  originated  between  the 
plaintiff  ar>d  Robert  Whitecomb,  the  principal  in  the  bond,  and  is 
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GUMnuim,  the  decbion  o(  thU  case  It  may  be  coosidered^  that  the  plaintiff't 

^*Su7'    demand  is  againat  Robert  Whkecomb, James  Whitecomb  be* 

^.^>v/*«^-  ing  a  mere  sw^y  for  the  payment  of  that  demand.  The  law  and  the 

Brandridge  justice  of  thb  case  Strongly  coincide.    The  off-set  must  be  a9.owdl 

Whitcomb  and  judgment  rendered  /or  the  Balance, 
eta). 


Ml  ACH  VS.  Stone  and  Perkt,  Administrators  of  P<uy. 

To  a  ^ill  10  Chasoery,  broogbt  for  a  tpeeifie  peiformaiicc  of  a  eontract  for  the  nk 
of  landf,  the  defendaiit  may  avail  binaelf  ef  the  statute  of  franda.  citiMr  bf 
plea  or  demurrer,  ualess  io  certain  eicepted  casei ,  appearbg  os  the  bee  of  tbe 
Hill. 

Stieh  ease  it  not  taken  oat  of  the  statute  by  part  performance,  nolen  racfa  petib^ 
Aance  be  anede  under  such  circumstanees,  as  to  amount  to  a  Ikvod,  afikMt 
which,  a  Court  Equity  will  relieTe,  nor  even  then,  unless  such  part  perforsi- 
ance  be  expressly  stated  in  tbe  bill. 

CJ^cnden,      >r|{ig  ^,^  ^  ,„](  i^  Chancery.    The  bill  stated  m  sulistance^ 
1814.      that  on  the  first  day  of  April  1810,  die  Selectmen  and  Trustees  of 
schools  of  the  town  of  Charlotte,  by  indenture  of  that  date,  demiied 
to  Nehemiah  Lowrey  and  his  assigns,  a  lot  of  land  in  the  town  of 
Charlotte,  containing  ninety  acres,  for  the  term  of  nhie  htuidied 
and  ninety  nine  years,  under  a  rent  of  ^16,05  cents  to  be  paid  sn- 
nually,  (setting  out  the  indenture  at  length  )    By  virtue  of  whldi 
demise,  the  said  Nehemiah  Lowrey,  entered  and  was  possessed  of 
said  lot.  That  afterwards,  and  before  the  first  day  of  October,  1807| 
(the  time  not  being  specified,)  the  said  Nehemiah  Lowrey,  as» 
signed  to  Israel  B.  Perry,  of  Charlotte,  the  said  indenture  of  kaie 
for  the  reminder  of  the  term.    By  virtue  of  which  said  leas^  Is- 
rael B.  Perry  entered,  and  was  possessed  of  said  premises,  for  the 
residue  of  said  term.    That  being  so  possessed,  the  said  Isnid  B. 
Perry,  on  tiie  first  day  of  October,  1807,  applied  to  the  pkJniliff  ter 
the  loan  of  a  lai^  sum  of  money ;  and  proposed  to  secure  the  p9^ 
ment  thereof  to  the  plaintiff,  by  an  assignment  of  said  lease ;  (so  it 
is  expressed  in  the  bill,)  that,  on  this  indu^ment,  the  phun^^M 
loan  to  the  said  Perry,  the  sum  of  $€76^0  cents,  for  nrhidl  he 
took  the  said  Parry's  promissory  note  of  thai  daete,  to  be  paid  it  Ae 
end  of  three  years,  with  iirterest.    And  at  the  same  time  the 
Perry  promised  the  plaintiff,  tosecuie  thepaysMit  of  Aei 


Digitized  by 


Google 


OF  THE  STATE  OF  VERMONT.  183 

of  money,  contained  in  said  note  with  interest^  to  asngn  to  the  Cktu^ndm, 
plaintiff  all  hb  right  and  interest  in  said  lease,  by  virtue  of  his  as-     TsiT'' 


aignment  from  Nehemiah  Lowrey,  on  tiie  plaintiff's  promising^  to 
deliver  up  said  lease  and  assignment  to  the  said  Perry,  on  the  pay-  ^gj^* 
mentofthe  said  note  of  hand.  And  on  <aihire  of  payment  at  the  m. 
day,  ta  wit,  the  first  day  of  October,  1 810,  the  said  Perry,  to  deliver  ^*^* 
to  the  plaintiff  the  quiet  and  peaceable  possession  of  the  premises, 
contahied  In  said  lease.  That  on  the  first  day  of  October,  1810, 
the  said  Poty,  having  never  paid  the  money  contained  in  said  note, 
or  any  part  thereof,  but  having  whoUy  neglected  and  refiised,  al- 
though often  requested ;  the  plaintiff,  then  and  there,  to  wit, 
at  Charlotte  aforesaid,  demanded  of  said  Perry  to  complete  said  as- 
signment, and  to  d<^iver  posseession  of  the  premises  to  the  plain- 
tiff; or  to  pay  the  said  sum  of  money  contained  in  said  promissory 
note.  That  in  the  month  of  February,  1811,  the  said  Perry  died 
intestate;  and  the  defendants  were  duly  appointed  adminbtrators 
on  hb  estate ;  that  they  had  represented  said  estate  insolvent.  That 
since  the  death  of  the  said  Perry,  and  since  the  defendants  were  ap- 
pointed admimstrators,  as  aforesaid,  the  plaintiff  had,  at  divers 
times,  demanded  of  them  to  complete  said  assignment,  and  deliver 
possesion  of  the  premises  to  tlie  plaintiff;  or  to  pay  the  principal 
and  interest  due  on  said  note.  And  that  they  had  neglected  and 
refused.  And  pray  that^  the  defendaots  as  adminbtrators  of  said 
Perry,  may  be  decreed  to  pay  to  the  plaintiff  the  principal  and  in- 
terest due,  and  to  grow  due,  on  the  said  note,  by  a  certain  day  to  be 
limited  by  the  Court,  or,  in  defauh  thereof,  to  complete  said  assign- 
ment, and  deliver  possession  of  the  prembes  to  the  plaintiff;  and, 
that  all  the  heirs  and  creditors  of  said  estate  be  foreclosed. 

The  defendant  pleaded  in  bar,  the  statute  regulating  convey- 
ances, and  for  the  prevention  of  frauds  therein ;  that  there  was  no 
agreement  in  writing,  Ssc.  And  answered  that  the  estate  of  said 
Perry  was  insolvent,  and  that  they  are  ready  to  pay  to  the  plaintiff 
his  dividend  ou  said  note,  whenever  the  same  shall  be  declared. 
But  the  defendants  made  no  answer  relative  to  said  agreement. 

Harrwgtouy  and  Van  Nets  for  the  plaintiff,  took  exceptions  to 
the  plea,  and  contended  that  the  plea  ought  not  to  be  allowed. 
That  the  same  practice  and  principles  will  prevai  here  in  questions 
arbijD^  under  the  clause  of  the  statute  which  the  defendants  have 
pleaded,  which  buve  been  adopted  under  a  similar  clause  of  the 
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CkiOenden,  British  Statute  of  frauds  and  perjuries.    The  rule  there  is,  that,  if 
'''mVT'    ^  defendant  in  his  answer,  confess  the  agreement,  though  notia 
s^'N'''^^  writing,  the  Court  hold  the  agreement,  as  taken  out  of  the  statute^ 
Meacb  ^    y^y  ^^  confession  of  the  defendant,  and  decree  a  performance.    If  t 
M.        defendant,  in  his  answer,  deny  the  agreement,  the  plaintiff  cannot 
*"^*     prove  it  by  parol.     But  the  plantiff  has  a  right  to  an  answer  from 
the  defendant,  in  relation  to  the  agreement ;  he  must  either  confieii 
or  deny  it.    It  is  a  necessary  consequence  of  an  establbhed  nik, 
that  whatever  in  conscience  affords  a  title  to  the  plaiotiff,  the  de- 
fendant'cannot  be  exempted  from  disclosing.    It  is  a  right  of  which 
the  plaintiff  cannot  be  deprived  by  plea.    But,  on  another  grouod, 
the  plea  ought  not  to  be  allowed :  this  is  a  case  of  part  perform- 
ance, and  cases  of  part  performance,  have  never  been  considered 
as  within  the  statute. 

Robinson  for  the  defendant — The  statute  may  be  pleaded  in 
bar  both  of  the  discovery  and  the  relief ;  if  so,  it  is  unnecessary  to 
answer  to  Hie  agreement.'  There  are  exceptions,  inde^  to  this 
rule,  in  cases  where  part  performance  is  clearly  alledged,  or  fruid 
charged  in  the  bill ;  but  in  this  bill  there  is  nothing  charged  which 
amounts  to  fraud  or  to  a  part  performance.  Many  cases  were  cited 
by  the  counsel,  which  as  far  as  they  were  thought  to  have  any 
bearing  on  the  points  decided,  are  examined  in  the  opinion  of  the 
Court,  delivered  by 

Chifman,  Ch.  J.    The  bill  in  this  case  is  very  diffuse,  and  is 
'  very  inartificially  drawn.     The  practice,'which  has  too  much  pr^ 

vailed,  has  been  pursued  in  this  case — the  practice  of  setting  ool 
long  instrunfents  in  writing,  m  Aoce  vere/a,  instead  of  pleading  the 
legal  effect  of  such  instruments,  which  is  the  only  correct  mode  of 
pleading.  Thus  a  few  lines  may  supply  the  place  of  whole  page>y 
and  be  much  more  clear  and  intelligible;  it  is  something  jrolse 
than  a  useless  incumbrance  on  the  record. 

The  object  of  the  bill  is  to  obtain  a  specific  performance  of  at 
agreement,  stated  to  have  been  made  between  the  plaintiff  and  Per- 
ry the  intestate,  for  the  assignment  of  a  lease  of  a  farm  in  Charlotte, 
for  a  long  term  of  years,  by  Ferry  to  the  plaintiff— or  rather  to  ob- 
tain a  decree,  for  an  assignment  of  the  lease,  a  delivery  of  the  posses- 
sion of  the  premises,  and  a  foreclosure  j  as  it  is  stated,  that  the  as- 
•ignment  was  to  have  been  made  by  way  of  Mortgage,  to  secure 
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the  payment  of  a  sum  of  money,  by  Ferry  to  the  plaintiff,  by  a  cer*  CUUmim, 
tain  day  which  has  long  since  past.  I814. 

The  defendants  have  pleaded  the  statute  relating  conveyances 
of  real  estate^  and  for  the  prevention  of  frauds  therein,  in  bar  9 
averring  that  there  was  no  agreeme^it  in  writing,  signed  by  the  par- 
ties or  either  of  Aen.  And  have  answered  to  the  insohrency  of 
the  estate  of  Peny  only,  setting  forth  briefly  the  proceedings  in  the ' 
lettlement  of  said  estate,  and  offering  to  psj  the  plaintiff  h»  dtvi« 
dend  when  it  shall  be  made  out  by  the  jodge  of  probaie.  Excep- 
tions are  taken  to  this  plea  which  teat  on  two  grounds^  First,  it  is 
contended  to  be  an  established  principle,  that  such  parol  agreement, 
if  confessed,  by  the  defendant,  is  not  within  the  equity  of  the  statute, 
and  the  Court  will  give  relief  on  such  agreement,  so  confessed  ^  if 
die  agreement  be  den^  the  case  is  within  the  statute — and  the 
Court  will  not  grant  relief.  That  die  defendant  is  compiled  to 
answer  and  either  deny  or  confess  the  agrsement. 

Secondly,  it  ii  contended  that  this,  as  appesors  on  the  fece  of  th« 
UU,  is  a  case  of  part  performance,  or  a  case  of  a  perfermance  on 
th^  part  6f  the  plmntiff,  which  has  always  been  considered,  as  a 
case  excepted  out  of  the  statute. 

If  is  true,  as  stated  by  the  phuntiff's  council,  that  our  statute  ' 
pleaded  by  the  defendant  in  this  case,  is  the  same  as  the  British 
statute,  on  the  same  subject;  and  the  cases,  arising  under  it,  will 
embrace  the  tame  principles  of  decision*  It  is,  therefore,  proper 
and  necessary  to  exanuoe  the  English  authorities  on  the  points  to 
be  decided. 

Very  soon  after  the  passing  of  the  British  statute,  specific  relief, 
on  a  parol  agreement  fer  the  sale  of  lands,  was  decreed  on  the  con* 
fession  of  the  defendant  in  his  answer  5  and  it  was  said,  that,  as  the 
statute  was  made  for  the  prevention  of  frauds  and  perjuries,  it  did 
not  extend  to  a  case  where  the  defendant  confessed  the  agreement 
in  his  answer.  That  there  was  in  such  case  iio  danger  of  perjury, 
so  Ikot  within  the  statute.  This  was  adopted  as  a  rule  in  Chancery. 
And,  as  observed  by  Lord  Thurlow,  in  the  case  Whit^urch  0. 
Bevis,  Bro.  C.  C.  558,  ^^  the  rule  seems  to  carry  a  necessary  con* 
dusion,  that  whatever,  in  conscience  affords  a  title  to  the  plaintiff, 
it  is  impossible  to  exempt  the  defendant  from  disclosing.'^  Now  to 
carry  the  rule  to  this  extent,  is  to  annihilate  the  principle  on*which 
4he  statute  was  founded.  For,  white,  by  excluding  parol  proof  of 
24 
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C^iiiend$n,  the  agreement,  the  danger  of  perjury,  as  far  as  relates  to  witnesses; 
I8i4r'    is  remoyed,  the  temptation  is  accumulated  on  the  party.    The  de- 


fendant is  to  be  compelled  to  answer  under  the  strongest  bias  of  di- 

*ml»e*    '^^  interest ;  since,  by  denying,  or  essentially  varying  the  agree- 

**•        ment,  he  may  acquit  himself  of  the  demand ;  for  no  par6i  proof  can 

'^'     be  admitted  to  contradict  him.    It  was  impossible  to  support  the 

rule  to  that  extent.    The  principle  has  since  undergone  repeated 

^fiscussion,  and  has  been  limited,  and  finally  settled  by  a  course  of 

decisiotts  in  the  highest  tribunals  in  that  country. 

It  has  been  decided,  that  the  defendant,  pleading  the  statute,  if 
not  compellable  to  answer  respecting  the  agreement,  unless  it  be  a 
case  of  part  performance,  appearing  on  the  fece  of  the  bill.  The 
priiicipal  cases  are.  Whaley  v.  Bagnal,  6  Bro.  P.  C.  45.  White- 
church  9.  Bevis,  2  Biro.  C.  C.  558.  Jordan  and  others  v.  Sawkms, 
S  Bro.  C.  C.  S88.    And  Redding  v.  Wilkes,  3  Bro.  C.  C.  400. 

The  case  of  Whitechurch  v.  Bevis  was  decided  upon  great  cen- 
nderation,  and  a  full  investigation  of  precedents  and  prindplet.  It 
was  a  bill  for  the  specifick  performance  of  a  parol  agreement  for  the 
purchase  of  a  house.  Apart  performance  was  alledged,  in  Oak^ 
that  the  attorney  employed,  had  received  instructions  both  from  die 
plaintiff  and  the  defendant,  to  prepare  the  conveyances,  and  bad 
made  a  minute  of  the  terms  on  which  the  sale  was  to  proceed.  The 
minute  was,  ^^  Mr.  Bevis  agrees  to  convey  the  house  (describii^  it) 
in  consideration  of  forty  pounds  per  annum.  Mr.  WUtediorch  Is 
take  the  stock  at  a  fair  appraisement.''  That  the  parties  agreed  to 
deliver  the  title  deeds  to  Chub,  the  Attorney,  to  prepare  the  con- 
veyances, and  then  deliver  them  to  one  Maynard,  as  a  trustee  lor 
the  purpose  of  securing  the  annuity,  (the  rent  of  forty  pounds).  Tlie 
bill  stated  forther,  as  a  part  performance,  that  the  parties  had  ind 
on  a  person  to  value  the  stock ;  and  that  the  plaintiff  had,  with  the 
privity  and  consent  of  the  defendant,  entered  into  artideswith  a 
third  person,  one  Webb,  td  grant  him  a  lease  of  the  premises,  ai 
soon  as  he  should  be  in  possession. 

To  thb  bill  the  defendant  pleaded  the  statute  of  frauds,  bcdi  to 
die  discovery  and  to  the  relief,  but  did  not  aver  in  his  plea,  Att 
there  was  no  parol  agreement ;  and  his  answer  only  went  to  die 
part  performance,  and  did  not  deny  thefparol  agreement. 

Exceptions  were  taken  to  the  plea,  and  there  were  three  soleoui 
argumenu  before  it  was  finally  decided.    The  first  ezceptton  to  the 
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plea  "ynMy  Uiat  it  was  a  case  of  part  perfonnancei  so  stated  in  Ae  CkUimimf 
bill,  and,  therefore,  according  to  the  uniform  course  of  decision,  ex-      ig|4,  * 
cepted  out  of  the  statute.    But,  the  Chancellor  decided  that  none  of 
the  facts  stated  in  the  bill  amounted  to  a  part  performance,  then 
was,  therefore,  nothing  in  this  exception. 

The  second  exception  was,  that  if  the  defendant  had  confessed 
the  agreement,  it  would  take  the  case  out  of  the  statute;  and  the 
plaiatiff  would  be  entitled  to  a  decree ;  he  must  therefore  answer  to 
the  agreement,  and  either  confess,  or  deny  it. 

After  two  aiguments,  the  Chancellor  was  not  fully  satisfied,  he, 
therefore,  overruled  the  plea,  and  ordered  it  to  stand  for  an  answer, 
with  liberty  to  except ;  and  reserved  the  benefit  of  the  plea  to 
the  hearing.  It  appears  that  the  defendant  had,  by  a  further  an- 
swer confessed  the  agreement.  The  plea  was  aga'm  argued  on  the 
exception. 

The  Chancellor,  Lord  Thurlow,  observing  on  the  rule  respecting 
the  defendant's  being  compelled  to  answer,  to  wit,  whatever,  in 
conscience  alTords  a  tU!e  to  the  plaintiff,  it  is  impossible  to  exempt 
the  defendant  from  answering,  goes  on  to  say.    ^^  The  cases  have 
been  uniform  in  this  point  only  :  Where  the  defendant  has  pleaded 
the  statute  of  frauds,  and  has  not  confessed  a  written  agreement,  the 
Court  has  in  no'instancej  decreed  an  execution,  of  the  agreement. 
The  case  of  Whale j  v.  Bagnal^  was  so  determined  upon  great  ar* 
gumeoCj  in  the  year  1763^  Eind  has  fixed  the  rule  upon  a  basis  of 
autbonty^  a  great  deal  too  ^rong,  to  be  overturned,  or  answered. 
I  have  therefore,  with  great  deliberation^  turned  over  the  cases, 
eked  ^  and  all  I  can  6nd  are  tw^o  cases  in  which  relief  has  actually 
been  obtained,  contrary  to  the  statute  of  frauds.    The  first  case 
was  decided  before  Lord  Mansfield  in  the  year  1723,  Child  v.  Ood- 
olphifij  where  it  was  held  the  plea  should  stand  for  an  answer.  The 
^tber,  Cotilngham  v,  Fletcher,  where  the  defendant,  in  his  answer, 
admitted  ^  trust,  and  it  was  decreed,  that  the  trust  should  be  execu- 
ted, notwithstanding  the  statute.    The  dicta  are  as  firequent  as  the 
cases  5  and  therefore,  it  appeared  to  me  necessary  to  examine  that 
blanch  of  the  practice,  which  relates  to  the  confession  of  aa  agree- 
ment, not  in  writing,  notwithstanding  a  plea  of  the  statute.    I 
shodd  think  it  a  matter,  not  so  much  to  be  supported  by  a  plea,  as 
ta  be  demurred  too.    Because  the  statute  says,  that  an  agreement, 
not  in  writing,  shall  not  avail."    After  some  further  observation  on 


Digitized  by  CjOOQ IC 


188  CASES  IN  THE  SUPREME  COURT 

CktUmien^  the  propriety  of  a  demurrer  in  such  case>he  proceeds.    ^IndK 
^'sTiT'    presem  decisicvi/  I  go  no  further,  than  the  cases  before  mentioiiedi 
v^^v^^/  analogous  to  the  case  in  Irelaady  (Whaley  v.  Bagnal)  but  a  great 
^8tooe*    ^^  stronger  upon  the  point  upon  which  my  opinion  rests*    That 
r»-       c^se  applies  to  a  great  variety  of  transactions,  and  admits  tiiat  the 
^^'^'    agreement  was  not  reduced  to  writing,  but  insists  on  a  part  perlbrm- 
ance.    The  hill  was  filed,  and  merely  a  plea  of  die  stattMe  piA  m, 
no  answer ;  only  an  averment,  that  no  writing  was  si^ied  by  ekher 
of  the  parties.    The  counsel  on  both  sides  agreed  in  the  Lav,  ac- 
cording to  the  reason  given  on  both  parts  of  the  case;  for,  in  that 
case,  the  single  question  was,  whether  the  [dea  sufficiently  covered 
the  facts  stated  in  the  biU.    But  it  was  said,  that  those  facts  amoun- 
ted to  a  part  performance.    And  the  House  of  Lords  were  of  opia- 
ion,  that,  upon  the  face  of  ^  bill,  it  was  no  part  performance.'' 
Accordingly  in  the  principal  case.  Lord  Thurlow  ovenruied  tiie  ex- 
ception, the  plea  was  allowed,  and  the  bill  dismissed,  aMiou^  the 
defendant  had,  iu  his  further  answer,  confessed  the  agreement. 

The  case  of  Jordan  and  others  Vp  Sawhins,  so  iar  as  relates  to  the 
present  question,  was  a  bill  ibr  a  specific  performance  of  a  parol 
agreement,  for  a  lease  of  a  public  house,  stating  certam  fectt  as  a 
part  performance.  The  statute  of  frauds  was  pleaded,  witiMMit  aay 
answer  to  the  parol  agrelkient.  Lord  Chancellor  Thurlow  held  At 
facts  stated  as  a  part  performance,  not  to  be  such,  and  alloimi  the 
plea. 

The  next  case  was  that  of  Redding  v.  Wilkes,  in  the  same  year. 
This  was  a  parol  agreement  within  the  statute  of  firauds.  Certaia 
facts  stated  were  relied  on  as  a  part  p^formance.  The  defendant 
demurred  alone,  probably  relymg  on  what  was  thrown  out  in  Ae 
case  af  W^^<^^^^^^  ^*  Bevis.  It  was  held,  by  the  Chadcdlor, 
that  the  focts  stated  in  the  biU  and  relied  upon  as  a  part  perfenn- 
ance,  did  not  amount  to  part  performance.  And  he  allowed 
the  demurrer. 

It  is  then  established,  notwithstanding  a  contrary  opinioa  saay 
'still  be  maintained,  by  the  collectors  aniiepitomizers  of  cases  deci- 
ded in  the  early  times  of  the  British  statute,  and  evefi  by  some  text 
writers  of  eminence,  that  the  defendant,  in  such  cases,  nay  avail 
himself  of  the  statute,  either  by  plea  or  demurrer ;  unless  in  certaui 
excepted  cases,  appearing  on  the  face  of  the  bill.  I  say  certain  ex- 
cepted cases,  because  I  think  it  probable  that  the  case  of  part  per- 
formance  may  be  found  not  to  be  the  only  exception. 
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Where  redress  is  given  in  the  cases  of  part  performance,  the  true  Chittenden, 
ground,  on  which  it  is  given,  is  that  of  fraud.    'Not  that  kind  of     ^^\4^' 
fraud,  which  consists  merely  in  the  non  performance  of  a  promise;  v^^v^ 
but  something  more.    For  instance,  the  vendor  of  an  estate  in  land,   ^^^^  ^ 
by  parol  agreement,  which,  simply  as  such,  he  would  not,  talung        «t. 
advantage  of  the  statute,  be  compelled  to  perform,  sufiers  the  ven-       **^^' 
doe,  in  confidence  of  the  agreement,  to  go  into  possession,  and  lay 
out  fajs  money  in  repairs  and  improvements  on  the  purchased  pre- 
misei,  and  then  refuses  to  fulfil  the  agreement :  it  is,  and  in  great 
justice,  consi<kred  to  foe  a  fraud  :  ^  fraud,  of  that  kind,  which  gives 
a  court  of  equity  jurisdiction  of  the  whole  case,  with  ail  its  circum- 
stances.   It  b  examined  as  a  fraud,  and  the  agreement  is  produced, 
not  merely  as  an  agreement,  but  as  the  instrument  and  mean  jof  the 
fraud.    And  a  specific  performance  of  the  agreement  is  decreed,  as 
■t^  onfy  way,  in  which  the  person  so  defrauded,  can  have  full  and 
adequate  redress.    Therefore  although,  the  case  of  part  perform- 
ance, has  been  treated  as  an  exception  out  of  the  statute,  yet  itmor^ 
properly  belongs  to  the  class  of  frauds,  than  agreements.    It  is  a 
fraud  practised  under  pretext  of  an  agreement.    But,  in  cases  of 
part  performance  of  parol  agreements,  to  whatever  class  they  may 
belong,  a  plea  of  the  statute  is  not  to  be  allowed.    The  part  per- 
Ibrmance  must  however,  to  oust  the  defendant  of  his  plea,  appear 
distinctly  on  the  face  of  the  bill. 

In  all  the  cases  which  I  have  been  able  to  find,  the  facts  insisted 
on  as  a  part  performance,  have  been  expressly  so  alledged :  so 
were  all  the  cases  which  have  been  cited.  And  also  the  case  of 
Whhbread  v.  Wainwright,  1  Bro.  C.  C.  404,  in  which  the  plea  of 
the  statute  was  overruled,  because  it  was  multifarious.  It  is  not, 
however^  at  present  decided,  to  be  absolutely  necessary  that  part 
performance  be  expressly  alledged  in  the  bill ;  it  may  be  enough, 
that  sufficient  facts  are  stated.  But,  at  any  rate,  it  must  appear  on 
the  face  of  the  bill  to  be' such  a  case. 

There  is  in  this  bill  no  express  allegation  of  any  facts  as  a  part 
performance.  Are  thei%  any  facts  sufficient  to  support  such  allega- 
tions  ?  The  statement  is  briefly,that  on  the  1st.  day  of  October  1807, 
Perry,  die  intestate  applied  to  the  plaintiff  for  a  loan  of  money, 
and  proposed,  as  a  security,  to  make  an  assignment  of  a  lease,  as  al- 
ready suted.  That,  induced  by,  and  relying  on  this  proposition 
(promise  it  is  called  in  the  bill)  the  plaintiff  advanced  him  by  way 
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CkUkmim,  of  loan  970^6  cents,  for  which  he  took  Perry's  promissory  not^ 

^"isiJ^'    payable  at  the  end  of  three  years  with  interest,  that  b  on  the  1st  day 

\^^>^^  of  October,  1810;  and  Perry  faithfully  promised  the  plaintiff  to  as- 

Meechft  ^-^  (q  jilm  that  lease,  by  writmg  under  his  hand  on  the  back  of  the 

vs.       same,  as  security  for  the  punctual  payment  of  the  principal  and  in- 

^^"^^     ferest,  of  the  note,  on  the  first  day  of  October,  1810,  on  the  plain- 

tifiPs  promising,  that,  on  punctual  payment,  the  lease  and  as^n- 

ment  should  be  delivered  up  to  Perry.    And  if  the  money  should 

not  be  paid  by  the  day,  \he  plaintiff  was  to  go  into  quiet  and  peac- 

able  possession  of  the  premises  contained  in  the  lease. 

To  understand  the  matter  fully,  it  may  be  necessary  briefly  to  an- 
alyse the  transaction.  Perry  made  a  proposition  to  the  piaintifi^ 
that  if  he  would  loan  to  him  a  certain  sum  of  money,  he  Perry 
would  assign  to  the  plaintiff  a  certain  lease  by  way  of  security.  It 
is  stated  as  a  promise,  but  it  is,  in  its  nature,  merely  a  proposition. 
Something  held  out,  as  an  mducement  to  an  agreement.  And  we 
see,  that  the  final  agreement  was  variant  from,  and  extended  be- 
yond the  terms  of  the  proposition.  The  plaintiff  advanced  on 
loan  to  Perry  $970,50  cents  upon  Perry's  promissory  note  payable 
at  a  future  day.  Then  follows  the  agreement  or  promise,  on  the 
part  of  the  defendant,  to  assign  the  lease,  under  the  stipulations  be- 
fore stated.  The  consideration  for  the  promise  was  the  loan  so 
advanced  by  the  plaintiff.  Now  to  consider  it  as  an  agreement  for 
the  sale  of  the  interest  in  the  term,  the  whole  purchase  money  was 
paid  by  the  plaintiff,  the  vendee.  How  for  has  such  payment  been 
considered  as  part  performance  ?  In  Lacon  v.  Martin,  S  Atk.  2. 
The  purchaser  having  on  a  parol  agreement,  advanced  several 
sums,  for  part  of  which  he  took  a  bond,  in  the  mean  time,  Lord 
Hardwick,  upon  all  the  circumstances  decreed  a  performance. 

In  Pengal  o.  Rose,  on  a  parol  agreement  for  a  lease  for  twenty 
one  years  on  a  fine  of  ;^150,  the  purchaser  paid  ;£l00,  and  the  ves* 
dor  gave  directions  for  making  a  lease ;  it  .was  held  not  to  be  such 
a  part  performance  on  one  part,  as  to  authorise  the  Court  to  decree 
a  specific  execution.  There  are  several  qases  to  be  found  oo^he 
same  subject,  equally  at  variance. 

In  this  case,  as  in  all  the  cases  of  part  performanc*,  a  ground  of 
fraud  ought  to  be  laid  to  entitle  the  plaintiff  to  relief.  Had  this  prin- 
ciple been  first  adopted,  and  steadily  adhered  to,  instead  of  placing 
it  on  part  performance,  depending  on  acts  which  frequently  are|  and 
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must  be  equivocal,  affordiDg  proof  of  fraud  or  not,  according  to  th^  CAiifmdm, 
attending  circumstances,  I  am  of  the  opinion,  we  should  not  have     ^Sil^* 
found  so  many  apparent  inconsistencies  in  the  decisions  of  these  v^^v^^ 
eases.     The  question  never  ought  to  have  been,  is  it  a  case  of  part  **|?^^  * 
performance  ?*  But  does  the  part  performance,  with  the  attending        vs. 
circumstances,  make  a  case  of  fraud,  against  which  a  court  of  equity     ^^'^' 
ought  to  relieve  ?  On  this  principle,  I  have  considered  the  present 
case,  and,  taking  the  whole  statement  into  consideration,  I  am  not 
able  to  make  it  a  case  of  fraud. 

But  let  it  now  be  considered  what  it  really  is,  an  agreement  for  a 
mortgage  of  real  estate — a  collateral  security  for  money  lent  .The 
advance  of  the  money  by  the  plaintiff  to  Perry  the  intestate,  on  his 
promissory  note,  was  the  consideration.  Here  is  certainly  a  good, 
valuable  and  legal  consideration  for  the  agreement  No  agree- 
ments made  without  consideration,  could  ever  have  been  enforced, 
either  at  law  or  in  equity.  Such  agreement,  needed  not  the  passage 
of  the  statute ;  it  was  not  intended  to  apply  to  them,  but  to  certain 
agreements,  which  were  good  and  valid,  before  the  act  To  aH 
parol  agreements,  for  the  sale  of  lands,  tenements  or  hereditaments, 
or  any  interest  therein  or  concerning  them,  upon  whatever  good 
Taluable  and  legal  consideration  they  might  be  made.  To  give  it  a 
different  construction  would  be,  in  effect,  to  repeal  the  law.  But,  it 
may  be  said,  that  this  is  a  case  of  a  contract  executed.  That  indeed, 
will  liken  it  to  a  case  where  the  purchase  money  has  been  paid.  It 
certunly  goes  no  farther ;  and  it  admits,  to  me,  the  conclusive  an- 
swer :  no  fraud  is  suggested  in  the  bill,  other  than  the  general  alle- 
gation, which  is  well  answered  by  a  negative  as  general.  Nor  do 
the  ^icts  stated  in  the  bill  amount  to  a  fraud. 

No  time  was  appointed  for  the  execution  of  the  assignm^t,  but 
the  legal  construction  of  the  contract  is,  that  it  was  to  be  done  with- 
in a  reasonable  time,  on  request  of  the  plaintiff. 

It  is  very  evident  from  a  perusal  of  the  bill,  that  it  was  die  inten- 
tion of  the  parties,  that,  on  feilure  of  payment,  possession  should  be 
delivered  to  the  plaintiff,  and  the  property  become  vested  in  him, 
absolutdy,  and  irredeemably.  A  failure  was  intended  to  operate 
not  merely  as  a  forfeiture  at  law,  as  In  case  of  a  mortgage,  but  of  all 
right  and  equity  of  redemption.  Now  had  this  agreement  been  re- 
duced to  writing,  and  a  bill  had  been  brought  to  compel  an  assign- 
ment, the  court  would  not  have  decreed  it  agreeably  to  Uiat  inten- 
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Stone 

VI. 

Perry. 


Chiutdm,    tion.    Forfeitures  are  <)dk>u»,partidil«riy  in  a  coait  of  ^uity-    Aa 

^1814'^'    assignment  might  have  been  decreed  but  with  a  defeasance,  to  i^pe- 

^^v^  rate  as  a  common  mortgage.    This  would  have  reserved  to  the 

Meach4r    assignor  a  valuable  interest,  the  equity  of  redemption,  of  which  he 

could  not  be  deprived,  but  by  a  regular  foreclosure.    Not,  that,  had 

the  agreement  been  carried  into  effect  agreeably  to  this  intention 

between.the  parties,  it  could  have  been  set  asidi.    It  la  one  of  those' 

hard  cases,  not  amounting  to  fraud,  in  which  a  courtof  equity  would 

not  iaterfei^,  neither,  in  the  first  mstance,  to  carry  it  into  effeet,nor 

in  the  second,  to  set  it  aside. 

It  does  not  appear  that  the  plaintiff,  made  any  demand  of  Peny, 
the  intestate,  to  make  the  assignraeot  until  the  first  day  of  October, 
1810,  the  day  on  which  the  note  became  payable.    It  is  stated  thit 
«  on  that  day.  Perry,  havmg  hitherto  n^^ted,  to  pay  the  money 
due  on  said  note,  though  often  requested,  then  wholly  refined  to 
make  said  assignment,  and  your  orator  then  and  there,  t#  wit,  at 
Charlotte,  aforesaid  demanded  of  the  said  Perry  to  complete  said 
assignment,  and  to  give  possession  to  your  orator,  or  to  pay  the  said 
sum  of  mojaey  contained  in  s^jd  note."    These  are  the  words  of  the 
bill.    The  demand  of  the  possession  here,  coupled  with  a  desaand 
of  the  assignment  to  be  made,  was  clearly  premature.     Perry  had 
the  whole  of  that  day  to  pay  the  money.    But  it  serves  to  shew  the 
plaintiffs's  understanding  of  the  agreement — that  the  prop^y  wu 
irredeemable.    There  was  no  offer  of  any  conditicm  of  redemptioo 
or  to  take  the  property  in  satisfaction  of  the  money  due  on  the  note. 
In  this  connection,  the  plaintiff  had  not  a  right  to  that  which  he  de- 
manded.   I  am  still  speaking  as  though  it  had  been  an  agreemeot 
in  writing.     And,  taking  the  demand  of  an  assignment  as  standiof 
by  itself,  the  plaintiff  was  not  in  equity  entitled  to  it,  without  the  oU 
fer  of  a  clause  of  redemption  to  be  inserted.    And  Perry  might  re- 
fuse to  do  that  which  equity  would  not  compel  him  to  do. 

But  it  is  not  alledged  that  Perry  refused  to  comply  with  the  de- 
mand :  it  is  no  where  averred  that  he  did  not  make  the  assignment, 
or  pay  the  money  on  the  note,  either  then,  or  at  some  fature^y, 
during  his  life.  It  is  stated  that  there  was  a  neglect  and  refusal  beferei 
and  up  to  the  time  of  thedendmd;  but  there  can  be  bo  transpositioo 
in  this  case— much  less  can  such  averment  be  dispensed  with« 

These  observations  are  intended  to  apply  only  to  the  point  under 
consideriKtion— the  question,  whether  there  appears  in  the  case,  as 
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stated^  any  fraud,  which  can  endUe  the  plamtiff  to  proceed  OD  parol  CkUumim, 
ppoof  of  die  agreementy  as  a  case  of  part  performance,  as  it  is  cai-     Ymi7* 
led — a  case  excepted  out  of  the  statute.    Nothing  of  the  kind  can  ^^^v^^ 
be  discovered.  JM^* 


I  will  observe  one  thing  further,  (it  has  not  had  as  it  ought  not  to 
have,  any  influence  on  any  part  of  the  opinion  in  the  case)  that  this 
is  not  wholly  a  case  of  parol,  agreement.  The  promvwory  note  was 
a  part  of  the  agreement,  and  was  in  writii^,  signed  by  one  of  the 
parties.  Perry.  So  that  on  the  appearance  of  the  nate,  the  plaintiff 
could  not,  agreeably  to  the  rules  of  evidence,  which  are  as  strtd  in 
this  point,  in  a  court  of  Chimcery,  as  a  court  of  law,  be  permitted  to 
go  into  parol  proof  of  any  further  agreement  On  the  whole,  the 
plea  both  upon  authority  and  principle  must  be  allowed. 


Perry, 


N.  &  S.  WAaaBN  vs.  Russbl. 

Od  the  admistioQ  of  a  prboner  to  the  libertiei  of  a  priton,  who  it  coofioed  aoditr 
proccM  from  a  eoort  of  the  United  Statei,  tke  bood  mint  be  taken  to  tlie  aar< 
•hal  of  Ibe  diitrict ;  if  taicea  to  the  Sheriff  of  the  countj,  it  it  void,  and  no  ac- 
tios cao  be  maiotaioed  upon  it. 

THIS  was  an  action  on  a  gaol  bond.  Abel  Turner  had  been  con.  Ckimidm, 

Jaooarj. 

mitted  to  the  gaol  m  Burlington,  in  the  county  of  Chittenden,  by  18I4. 
the  marshal  of  the  district  of  Vermont,  by  virtue  of  an  execution  m 
lavor  of  the  phdntifis,  issued  on  a  judgment  rendered  by  the  drcuit 
Court  of  the  United  Stales,  for  the  district  of  Vermont.  And  for 
the  admission  of  said  Turner  to  the  LibMies  of  the  prison,  this 
bond,  was,  by  Abd  Turner,  as  principal,  and  Sylvester  Russd  as 
surety,  executed  to  the  Sheriff  of  Chittenden  County,  as  the  keeper 
of  said  prison.  Abel  Turner  cammitted  an  escape,  and  the  Sheriff 
assigned  the  bond  to  the  plaintifis,  the  creditors,  who,  as  assignees  of 
the  Sheriff,  commenced  this  action  on  the  bond  against  Sylvester 
Ruftel,  the  surety.  • 

There  was  a  general  demurrer  to  the  declaration. 

Charles  Monk  for  the  defendant,  in  support  af  the  demurrer, 
todL  two  exceptions  to  the  declaration.  .  1.  It  does  not  appear  by 
the  declaration;  that  Abel  Turner  was;  by  law  admissible  to  the  lib* 
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Ckitundm  erties  of  the  prison.  The  act  concerning  gaols  and  gaolers,  sect  10, 
^*i8?i ^  gives  to  prisoners,  the  privilege  of  the  liberties  of  the  prison,  and  au- 
thorises the  Sheriff  as  keeper  of  the  prison,  to  take  such  bond ;  but 
the  act  extends  only  to  a  person  imprisoned  in  gaol  on  mesne  pro- 
cess in  any  civil  action,  or  upon  execution,  founded  upon  an  actioa 
of  debt,  covenant,  contract  or  promise.  The  privU^  b  not  gene- 
ral, but  is  confined  to  the  cases  specified  in  the  act.  An  admission 
of  a  prisoner  to  the  liberties  of  the  prison,  in  any  other  case,  is  ille- 
gal, and>  consequently  the  bond  taken  in  such  case,  b  void.  If, 
however,  it  be  granted,  that  the  Sheriff,  as  the  marshal  of  the  Kings 
bench  in  England,  may  keep  the  prboners  confined  for  debt,  within 
the  liberties  of  the  prison,  and  may  take  bonds  for  hb  own  security, 
yet,  such  bonds,  not  being  within  the  statute,  are  certainly  not  as- 
signable. 

2.  Abel  Turner  was  committed,  under  process  from  the  Circuit 
Court  of  the  United  States ;  he  was  therefore,  a  prisoner  of  the 
marshal  of  the  district  of  Vermont,  not  of  the  Sheriff  of  the  county  5 
and  the  bond  should  have  been  taken  to  the  marshal.  The  laws  o( 
this  State,  and  of  the  United  States,  on  this  subject,  have  not  trans- 
ferred the  legal  custody,  or  the  ultimate  liability,  from  the  marshal 
to  the  Sheriff.  Statute  of  Vermont,  concerning  gads.  Compiled 
Laws,  289, 290.  United  States  Laws,  3,  335,  relating  to  the  libei> 
ties  of  prisons,  2,  389,  providing  that  the  marshal  going  out  of  of- 
fice, shall  deliver  over  prboners  to  his  successor,  2,  204,  regulating 
the  fees  gf  the  Marshal.  The  Sheriff  is  not  liable  for  the  escape  of 
a  prisoner,  committed  by  the  marshal,  but  the  marshal  b  made  lia- 
ble, U.  S.'L.  1, 362.  Such  also  has  been  the  practical  construction 
of  the  statutes ;  bonds  have  in  such  cases,  heretofore,  been  taken  to 
the  marshal,  he  has  assigned  them  in  cases  of  escape,  and  suits  have 
been  maintained,  in  the  courts  of  the  United  States,  on  such  assign- 
ments, in  numerous  instances.  If  those  suits  were  properly  brought, 
the  present  action  cannot  be  maintained. 

Fan  Ness  and  Starr  for  the  plaintiff.  The  first  exception  cannot 
prevail  on  a  general  demurrer ;  itis  to  be  presumed^  that  the  Offi- 
cer has  done  his  duty,  that  the  prboner,  was  by  law  entitled  to  the 
liberties  of  the  prison.  Thb  bond  and  the  declaration  upon  it,  are 
agreeable  to  the  practice  5  and,  indeed,  agreeable  to  the  apparent 
intention  of  the  legblature.  The  condition  of  the  bond  is  given  in 
the  statute,  1  Com.  L.  283.    By  ihq  form  of  the  bond  theje  given 
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the  nature  of  the  action  is  not  inserted,  nor  was  it  intended  that  it  ChUtenien, 
should  be  inserted-  ^'Z'![f' 

The  second  exception,  that  the  bond  should  have  been  tal^en  to  ^^F^^^%^ 
the  marshaJ,  instead  of  the  Sheriff,  we  apprehend  cannot  prevail.     Warreo 
That  by  the  resolution  of  Congress,  and  the  law  of  this  State,  made     Rmiel. 
in  compliance  therewith,  providing  for  the  safe  keeping  of  prisoners, 
committed  under  the  authoritv  of  the  United  States,  the  Sheriff  of 
die  count  J  where  the  prisoner  is  committed,  b,  as  keeper  of  the 
gaol,  sole  keeper  of  the  prisoner.     The  prisoner,  when  committed, 
is  no  longer  die  prisoner  of  the  marshal,  but  of  the  Sheriff.    The 
marshal  is,  in  no  sense,  the  keeper  of  the  prison,  and  has  no  control 
over  the  prisoner;  he  is  not  accountable  for  his  escape^  but  the 
Sheriff  b  accountable.    The  bond  must,  therefore,  be  taken  to  the 
Sherifi^  who,  and  not  the  marshal,  is  to  be  indemnified.    The  con- 
sequence is,  that  the  bond,  in  this  case^  was  legally  taken,  and  legal- 
ly assigned  by  the  Sheriff,  and  the  action  well  brought. 

The  opinion  of  the  Court  was  delivered  by 

Chifm AM,  Ch.  J.  The  first  exception,  taken  by  the  counsel  for 
the  defendant,  in  support  of  the  demurrer  is,  that,  as  the  keeper  of  a 
prison,  is  not  by  statute,  in  all  cases  of  a  commitment  on  civil  pro- 
cess, to  admit  the  prisoner  to  the  liberties  of  the  prison,  but  in  par- 
ticular cases  only,  it  ought  to  appear  to  the  Court,  on  the  face  of  the 
proceedings,  that  the  bond  was  taken  in  a  case,  in  whidi  the  statute 
authorises  the  admission  of  the  prisoner  to  the  liberties  of  the  pris- 
on. The  reasoning  of  the  defendant's  counsel,  in  support  of  this  ex- 
ception, is  agreeable  to  the  general  principles  of  law,  settled  in  anal- 
ogous cases  ;  but  it  has  been  wdl  observed,  by  the  council  for  the 
plaintiff,  that  a  fair  construction  of  the  act  in  thb  case  will  lead  to  a 
different  result— ^at  it  was  not  the  intention  of  the  legislature  that 
the  nature  of  the  action  should  be  inserted  in  the  condition  of  the 
bond.  The  statute  giving  the  form  of  the  bond,  with  the  condition, 
takes  no  notice  of  the  nature  of  the  action  on  which  the  judgment 
wtts  rendered,  and  has  provided  no  means  of  information  to  the 
Sheriff.  But  by  an  act,  passed  on  this  subject,  on  the  23d  of  Octo- 
ber, 1807,  the  legislature  have  made  a  provision,  which  leads  to  a 
construction,  different  from  that  urged  by  the  defendant's  counsel. 
Instead  of  a  certificate  of  the  nature  of  the  action,  in  case  of  a  judg- 
ment in  an  action  of  debt,  covenant,  contract  or  promise,  the  clerk, 


Digitized  by  CjOOQ IC 


196  CASES  IN  THE  SUPREME  COURT 

ChiiUndmt  or  magistrate,  kniiflg  an  execotion,  isdirected,  in  actioM  oa  gaol 
^liVT*   bonds,  all  actions  on  the  case,  not  founded  on  contract  or  prolmse, 

V4^v^^  and  all  actions  of  trespass,  to  certify  the  nature  of  such  action  on  the 
^^^^^  execution.  The  view  of  the  legislature,  in  am^ii^  tins  proviskm, 
Runel.  was  to  give  notice  to  the  Sberifi^  that  the  prisoner  was  not  adousai- 
ble  to  the  liberties  of  the  prison.  There  has  been  no  tnslnnceof  in- 
serting in  die  bond  or  dedaration,  the  nature  of  the  action,  in  wfaidi 
the  judgment  was  rendered^  and,  it  is  believed  that  the  exception  has 
never  before  been  taken,  certainly,  if  taken  it  has  never  prevailed. 
There  is  no  inconvenience  in  the  practice,  and,  to  pennft  the  excep- 
tion now  to  prevail,  would  be  productive  of  great  injustice. 

The  second  exception  is  a  very  ire^hty  one,  and,  considered  as 
depending  on  the  construction  and  effect  of  the  eighteenth  section 
of  the  act  of  this  state,  concerning  gaob  and  gaolers,  involves  qnes- 
tions  of  some  difficulty.  That  section  of  the  act  constitutes  certain 
gaols  therein  mentioned  to  be|[aok,  for  the  safe  keeping  oi  aueh 
prisoners,  as  shall  be  committed,  under  the  authority  of  the  United 
States,  until  discharged  by  due  course  of  the  laws  thereof.  And  the 
keepers  of  said  gaols  are  required  to  receive  such  prisoners,  and  are 
subjected  to  the  same  pains  and  penalties,  for  n^lect  of  chrty  tbete- 
in,  as  they  are,  in  case  of  prisonera  committed  under  the  authorl^ 
of  this  Sts^.  The  gaol  in  Chittenden  county  is  not  named  in  thn 
tict,  which  was  passed  in  the  year  1797.  In  Novonber,  1799,  aa 
act  of  this  State  was  pissed  constituting  the  gaol  m  Buriington,  ia 
the  county  of  Chittenden ;  and  in  Danville,  in  the  county  of  Caledo- 
nia, gaob  for  the  reception,  and  safe-keeping  of  prisoners  coormitted 
under  the  efUthority  of  the  United  States.  This  act  has  no  refer- 
ence, to  the  act  of  17979  and  contains  no  clause  imposing  any  duty 
or  liability  on  the  keepers  of  the  goals.  This  seems  to  have  been 
wholly  overiooked,  by  the  council  on  both  sides ;  and,  yet  on  this 
act,  perhaps  the  present  question  might  be  decided,  with  little 
reference  to  the  points  which  have  been  made  in  the  argument 
But,  as  it  is  a  cause  of  considerable  interest  and  expectation,  die 
Court  have  considered  it  on  the  points  which  have  been  nmde.  ^ 

It  is  urged  on  the  part  of  the  defendant,  that  a  prisoner,  commit- 
ted under  process  of  the  Courts  uf  the  United  States,  remains  a  pris- 
oner to  the  marshal  ^  that  the  keeper  of  the  prison  is  to  keep  the 
prisoner,  subject  to  the  laws  of  the  United  States.  Tliat,  however 
liable  the  Sheriff,  as  keeper  of  the  prisob,  may  be  for  gross  and  wil« 
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Mneglect^  insaffBringllie  prismertoescsfie^yet^heis  notiiabte  Ckitundtn, 
'  for  an  escape  from  the  liberties  o£ihe  prison,  after  the  prisoner  has  ^"s u7* 
been  l^ally  admitted  to  such  lifoerties  :  for  tbe  law  of  the  United 
States,  which  has,  in  this  instance,  adopted  the  provisions  of  the 
State  kw,  has  fdaced  the  prisoner  bejraod  his  control-^has  pot  it 
oat  of  bis  power  to  prerent  an  escape.  That  neither  the  Sherifi*nor 
the  creditor  is  lamed  over  to  another  jurisdiction,  by  means  of  a 
bond  giv«n  for  the  ccmtinttaiice  of  the  prisoner  wityn  the  liberties 
of  die  prison.  That  it  wodd  akio  be  throinng  ao  additional  bur 
then  on  te  Sheriff,  the  ride  of  the  insufficiency  of  the  bail,  in  case 
of  an  escape,  and  that,  without  any  conpensadon.  It  is  urged  in 
answer,  dMtf ,  by  force  of  the  resolve  of  Congress  and  the  sutute  o 
this  state,  to  which  rei^nce  has  been  made,  all  the  duty  and  liabil. 
ity  is  devolved  on  the  Sber^,  who  is  the  only  keeper  of  the  prison 
ofhiscoMtyfaiown  inihelaw.  That  he  is  not  only  to  receive^ 
but  safely  to  keep  all  prisoners,  committed  under  the  authority  of 
the  UnHed  States,  under  the  like  pains  and  penalties,  as  heis  liabla 
to,  in  case  of  prisoners,  committed  under  the  authority  of  this  State. 
That  he  is  not  dischaiged  from  his  duties  and  his  UaMities,  hy  the 
admission  of  a  prisoner  to  the  liberties  of  the  prison ;  he  is,  there- 
fore, liable  for  the  ultimate  sufficiency  of  the  baU^  consequently^ 
the  bail  or  surety  most  be  to  hb  acceptance,  and  taken  in  his  name. 

How  for  any  one  of  the  United  States  might  be  empowered,  by 
speciai  act  of  Congress,  to  alter  the  coorse  of  proceedings,  under  the 
laws  of  the  general  government ;  and,  by  its  own  laws,  to  give  final 
effect  to  the  jodichd  process  of  the  Courts  of  the  Umted  States-^o 
change  the  fesposibihty  irom  the  officer  of  the  United  States,  to  its 
own;  and  obhgesuitort  in  those  Courts,  to  resort  to  an  other  set  of 
officers,  under  a  diilerent  authority,  or  even  to  a  different  tribunal,  for 
the  inal  eieoution  of  judgments,  which  they  may  have  obtained,  it 
is  annecessaiy  now  to  decide;  but  certainly  it  cannot  be  done  with- 
out express  and  mutual  provisions. 

The  joint  reaohition  of  Congress  of  the  23d  of  October,  1789,  is 
the  oiffy  provision  on  this  subject,  on  the  part  of  the  United  States. 
That  lesdation  recommends,  or,  in  other  words,  gives  authority  to 
the  several  states,  to  make  it  expressly  the  duty  of  the  keepers  of^ 
their  gaols,  to  receive  therein,  and  safely  keep,  aU  prisoners  commit- 
ted onder  the  authority  of  the  United  States,  until  such  prisoner 
shall  be  discharged,  by  due  course  of  law,  by  the  authority  thereof, 
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Cf^iUndm,  that  is,  the  authority  of  the  United  States,  under  the  like  penalties^ 

January.     ^^ 
1814.        ^^' 

N^rv^  This  goes  no  further,  than  to  authorise  the  several  states  to  grant 
Wafreo  t^g  use  of  their  gaols  to  the  United  States,  and  to  compel  the  keep- 
RobkI.  ers  of  such  gaols,  to  exercise  the  same  office,  and  perform  tiie 
same  duties  of  keeper  of  prisoners,  committed  under  the  authority 
of  the  United  States,  as  they  exercise  and  perform  in  keeping  pris- 
oners committed  under  the  authority  of  the  State  ;  the  prisoners  to 
be  kept  under  the  same  laws  and  authority  under  which  they  are 
committed.  The  act  of  this  State,  in  the  sections  referred  to,  goes 
no  farther.  If  it  did  go  beyond  this,  it  would  be  unauthorized  and 
void.  The  act  does  not  extend  to  the  Sheriff  of  the  county  quasi 
Sheriff  5  it  extends  not  to  the  mere  legal,  but  to  the  actual  keeper  «f 
the  gaol ;  so  the  legislature  clearly  understood  it.  In  the  19th  sec- 
tion of  the  act^  page  290,  is  thb  proviso.  "  That  no  county,  Sher- 
iff, deputy  Sheriff  or  gaoler,  shall  be  answerable  for  the  escape  of 
any  prisoners,  through  the  insufficiency  of  the  gaol,  who  have  been 
•  committed,  by  and  under  the  authority  of  the  United  States ;  that  b 
the  Sheriff,  if  he  keep  the  gaol  in  person,  or  his  deputy,  if  kept  by  a 
general  deputy,  or  by  the  gaoler,  if  kept,  as  is  commonly  the  case, 
by  a  person  specially  appointed  for  that  purpose.  Such  appears  to 
be  the  only  fair  and  consistent  construction  to  be  put  on  the  acts  of 
the  two  governments. 

Another  act  of  Congress  has  been  mentioned,  as  having  a  stroi^ 
bearing  on  the  present  question ;  U.  S.  L.  3, 335, "  an  act  for  the  re- 
lief of  persons  imprisoned  for  debt."  By  the  first  section  of  this  act 
it  is  enacted,  "  that  persons  imprisoned  on  process  issuing  from  any 
court  of  the  United  States,  in  civil  actions,  shall  be  entitled  to  the 
like  privileges  of  the  yards  or  limits  of  the  respective  gaols,  as  per- 
sons confined  in  like  cases  on  process  from  the  courts  of  the  respec- 
tive states,  are  entitled  to,  and  under  like  regulations  and  restric- 
tions." It  has  been  urged  that,  to  comply  with  this  act,  "  under 
like  regulations  and  restrictions,"  the  bond  must  be  taken  to  the 
Sheriff,  because  such  is  the  regulation  of  the  laws  of  thil  State. 
That  is,  that  the  word, "  like"  shall  be  construed  to  mean,  identical ; 
but  this  is  not  the  true  construction.  The  only  obvious  and  rationa 
construction  is,  that  a  like  bond  shall  be  taken  on  the  admissioQ  of 
such  prisoner  to  the  limits  5  and  to  the  officer  standing  in  the  like 
relation  to  him,  as  the  Sheriff  does  to  a  prisoner,  committed  unde 
the  authority  of  the  State. 
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The  act  of  this  State^  constituting  the  gaol  in  Burlhigton,  a  gaol  Chittenden, 
for  the  keeping  of  prisoners,  committed  under  the  authority  of  the  ^^Sii^' 
United  States,  is  in  these  words.  <<  Be  it  enacted,  &c.  that  the 
common  gaol,  in  Burlington,  in  the  county  of  Chittenden  3  and  the 
common  gaol  in  Danville,  in  the  county  of  Caledonia,  in  addition  to 
the  purposes  for  which  th^^are  now  used,  shall  be  gaols  for  receiv- 
ing and  safe  keeping  of  suoi  prisoners,  as  shall  be  committed  under 
the  authority  of  the  United  States,  until  they  shall  be  discharged  by 
due  course  of  law.'' 

There  is  no  duty  or  liability  implied  by  this  act  on  the  keepers  of 
those  gaols,  or  any  other  person,  either  by  any  expression  in  the 
statute,  or  \^  reference  to  any  other  act.  No  power  or  authority 
is  thereby  given  to  the  Sheriff  of  the  county,  or  to  any  subordinate 
officer,  in  relation  to  the  prisoners  committed  to  those  gaols,  but 
what  may  be  implied  in  the  expression,  that  these  gaols  shall  be 
gaols  for  the  safe  keepuig  of  prisoners,  &c.  To  draw  from  this  all 
the  consequences,  which  have  been  contended  for,  would  be  too 
great  a  stretch  of  construction.  It  may  be  said  to  be  an  omission, 
but  it  is  an  omission  which  this  Court  cannot  supply.  On  no 
ground,  therefore,  can  this  action  be  sustained,  and  there  must  be 

Judgment  for  the  defendant. 


Ha2^ed  v8,  Slade,  Sheriff. 

lo  an  action  against  the  Sheriff,  for  taking  insnfRcient  bail,  on  megne  proceit,  if 
tlif  defence  be,  that  the  bail  wai  toflBcieot,  when  taken,  it  is  necessary  for  the 
deffodaot  to  prove,  that  the  bail  when  taken  had  a  lubttantial  property,  am- 
ply sufficient  to  answer  the  demand,  and  that  would  probably  continue  so ; 
proof  that  the  bail  were  ostensibly,  but  not  really  possessed  of  sufficient  prop, 
erty,  will  not  exonerate  the  Sheiiff.  • 

THIS  was  an  action  against  the  defendant,  former  Sheriff  of  Ad-  Jddison, 
dison  county,  for  taking  insufficient  bail  on  mesne  process,  at  the  ^^gj^Jf ' 
suit  of  the  present  plaintiff,/against  M.  Hull. 

Plea — the  general  issue. 

On  trial  the  plaintiff  proved  the  insolvency  of  both  the  principal 
and  the  bail,  and  the  consequent  loss  of  his  debt. 
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Seytmmr  and  DooUttk  for  the  defendant^  stated  that  at  the  time 
the  bail  were  received  by  the  Sheriff,  they  were  sufficient,  and  there- 
fore, by  the  act  passed  the  7th  pf  November,  1806,  the  Sheriff  b  not 
liable  in  this  action. 

The  evidence  produced  on  the  part  of  the  defendant,  prored, 
that  J.  Hull  and  W.  Hull  at  the  time  they  were  received  as  bail  by 
the  Sheriff,  were  possessed  of  personal  property  amply  sufficient  to 
pay  the  plaintiff's  demand,  but  they  were  not  freeholders.  On  a 
cross  examination  it  appeared  that  they  were  deeply  in  debt;  and 
that  their  personal  property  consisted  principally  of  cows  and  other 
cattle  which  they  had  taken  on  hire,  and  which  were  shortly  after 
returned.  > 

The  Council  for  the  defendant  contended,  that  if  the  bail  at  the 
time  they  were  received  by  the  Sheriff,  were  ostensibly  safficient, 
it  is  all  the  law  requires,  and  the  Sheriff  is  not  liable. 

By  the  Court.  It  must  be  a  real,  not  merely  an  ostensible  soffi* 
ciency.  The  words  of  the  statute  are,  ^  The  officer  serving  such 
process,  (attachments  on  mense  process)  shall  not  be  made  liaUe 
for  the  insufficiency  of  such  surety  or  sureties,  if  he  shall,  on  trial, 
make  it  appear  that,  at  the  time  of  receiving  such  said  surety  or 
sureties,  the  same  were  amply  sufficient*  A  mere  ostensible  suffi- 
ciency will  not  excuse,  it  must  be  real  and  ample,  a  substantial  res- 
ponsibility in  point  of  property,  and  such  as  would  probably  con- 
tinue so,  to  answer  the  demand. 

Verdict  for  the  plaintiff. 


Jaooarr. 
18H. 


Patterson  vs.  Pattskson. 

A  df  poBition  taken  in  aootber  State,  canoot  be  admitted,  uolcsi  it  appear  Ibat 
th|  oragiMrate  before  wbon  it  wai  taken,  was  aotborised  Xm  take  depoikioBs, 
hy  the  lawi  of  the  State  where  It  was  taken. 

vIN  thb  case  several  depositions,  were  offei*ed  in  evidence,  whkh 
were  taken  before  Nathan  B.  Graham,  Notary  Public,  in  the  city  of 
New  York.  The  Court  thought  that  a  Notary  Public,  in  the  S^ 
of  New  York,  had  no  authority  to  take  depositions,  and  durected  the 
!aw8  of  the  State  of  New  York  to  be  produced.    No  such  authority 
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was  found  to  be  given  to  Notaries  Public,  by  the  laws  of  that  State.  JddUon, 
By  an  act  of  that  State,  Vol.  1,  page  78,  the  judges  of  the  Supreme  •^YsuT' 
Court  of  the  State,  the  judges  of  the  County  Courts,  and  the  Chief  ^^^v^ 
Magistrates  of  any  city,  are  authorized  to  take  depositions  to  be  used  Pattenon 
in  other  States,  but  no  such  authority  is  giveil  to  Notaries  Public.  Pattcrsoo. 
The  depositions  were  rejected. 


Strong  vs,  Paine. 

The  Governor's  Rights,  so  called,  being  five  hundred  acres  of  land,  granted  or  re- 
served to  Benning  Wentworth,  in  each  township  in  this  SUle,  granted  by  the 
governor  of  the  late  province  of  New  Hampshire,  are  by  the  Charters  located 
and  granted  in  ieverally.  in  Ueu  of  two  shares  If,  thesefore,  such  lot,  or  any 
part  thereof,  be  col  off  by  a  prior  grant,  the  owner  of  such  lot  has  no  right,  at  ' 

the  owner  of  two  shares  in  common,  to  a  compensation  out  of  other  lands  in 
the  town,  to  make  his  quantity  of  land  equal  to  two  shares,  or  to  make  up  the 
quantity  of  five  hundred  acres. 

THIS  was  an  action  of  ejectment  for  fourteen  acres  of  land  in    jddUii, 
the  town  of  Panton,  described  as  part  of  the  Governor's  Right.  January. 

Plea — the  general  issue* 

On  trial,  it  appeared  in  evidence,  that  on  the  third  day  of  No- 
vember, 1761,  Benning  Wentworth,  governor  of  the  late  province 
of  New  Hampshire,  granted  the  township  of  Panton  to  the  usual 
number  of  proprietors,  as  tenants  in  common,  to  be  divided  to  and 
amongst  them  in  equal  shares,  except  Benning  Wentworth,  to  whom 
was  granted  a  tract  of  land,  as  marked  B.  W.  on  the  back  of  the 
Charter,  containing  five  hundred  acres,  to  be  in  lieu  of  two  full 
shares.  On  the  back  of  the  Charter  was  drawn  a  plan  of  the  town- 
ship ;  and,  in  the  seutheast  corner  of  the  plan,  was  drawn  a  small 
square,  including  the  letters  B.  W.  adjoining  Otter  creek,  which  was 
the  east  boundary  of  the  township. 

Benning  Wentworth,  by  will  devised  to  his  wife  Martha  Went- 
worth, all  his  estate  real  and  personal,  whatsoever  and  wheresoever, 
and  died  in  the  year  1770,  the  will  was  duly  proved ;  and  soon  af. 
ter,  Martha  Wentworth  was  legally  married  to  Michael  Wentworth. 
Michael  and  Martha  Wentworth,  on  the  25th  day  of  June,  1783, 
sold  and  conveyed  to  Thaddeus  Mups^n,  the  tract  ot  land  granted 

26 
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Jdduon,    to  BeDoiag  Weotworth  io  Panton,  described  as  the  governor's  lot  in 

18  u       ^^u  town. 
s^^v^^,/      The  township  of  Addison,  which  lies  south  of  Panton^  the  grant 
Stjrong     ^f  ^iiich  was  prior  to  that  of  Panton,  cut  off  from  the  south  part 
Faioe.      of  Panton  more  than  one  half  of  the  land,  comprehended  in  the 
grant  of  the  township ;  and,  in  such  manner,  the  township  of  Addi* 
son  not  being  bounded  east  by  Otter  creek,  as  to  leave  in  the  south- 
east comer  of  Panton,  at  the  place  marked  6.  W.  on  the  plan,  a 
slip  of  land  containing  one  hundred  and  twenty  five  acres,  of  which 
Munson  took  possession,  as  part  of  the  Governor's  Right.     The 
east  line  of  Addison,  running  northerly  in  the  west  line  of  the  above 
described  slip  of  land,  crossed  the  Creek,  making  the  northeast  co^ 
ner  of  Addison,  on  the  east  side  of  the  creek.  The  north  line  of  Ad- 
dison, running  from  the  northeast  comer,  westerly  to  lake  Cham- 
plain,  crossed  the  creek,  separating  the  above  described  slip  of  land 
from  the  remaining  part  of  the  town  of  Panton. 

On  the  26th  day  of  March,  1802,  Thaddeus  Munson,  surveyed 
in  the  southeast  comer  of  Panton,  so  made  by  the  interseaion  of  the 
north  line  of  Addison,  with  Otter  creek,  335  acres  as  the  r^nainder 
of  the  Governor's  Right,  making  up  500  acres.  This  survey  inch- 
ded  a  lot  claimed  by  Strong  the  plaintiff,  and  then  in  his  possession; 
and  also  14  acres  part  of  a  farm,  claimed  by  the  defendant  Paine, 
and  which  he  had  possessed  for  more  than  twenty  years.  It  ako 
i^peared  that  Thaddeus  Munson  had  brought  an  action  of  eject- 
ment against  Strong,  the  present  plaintiff,  and  included  in  that  ac- 
tion the  14  acres  so  possessed  by  Paine,  and  now  demanded  in  this 
action.  Although  the  present  defendant  Paine,  was  not  a  party  to 
that  suit,  yet  Munson  recovered  against  Strong,  for  the  whole  tract, 
described  in  his  declaration.  After  the  recovery  in  that  actbn, 
Munson  sold  to  Strong  the  whole  of  the  land  so  recovered. 

Doo/i^/le  for  the  plaintiff,  offered  in  evidence,  the  record  of  the 
judgment,  in  the  action  of  ejectment  in  favor  of  Munson  against 
Strong,  which  was  rejected  by  the  Court,  as  res  inter  aUoB  acku 

Dolittle  then  contended,  that  the  plaintiff  had  shewn  a  good  tide 
to  the  land  demanded. — That  the  place  where  Thaddeus  Munson, 
who  owned  the  Governor's  Right  in  Panton,  had  made  his  survey 
including  the  land  demanded,  was,  as  it  had  fallen  out,  the  south, 
east  corner  of  the  township  of  Panton  i  and  answered  the  descHp* 


Digitized  by  CjOOQ IC 


OF  THE  STATE  OF  VERMONT.  fi03 

tian  in  the  grant. — That  he  was  entitled  to  500  acres,  which  by  the   Jdditm^ 
grant  he  was  to  have  in  lieu  of  two  whole  shares,  although  less  dian     'sh^* 


Piiiie. 


the  usual  quantity  of  two  shares. 

Strong 
D.  CJdpwum  for  the  defendant   II,  is  admitted  that  the  plaintiff     ^^ 

has  shewn  a  clear  title  to  a  tract  of  land,  granted  tm  Benning  Weat- 
worthy  In  the  township  ofPanton,  called  the  Governor's  Right; 
and  the  only  question  is,  whether  the  land  demanded,  is  a  part  of 
that  Right  or  tract. 

By  the  Charter  of  the  township  of  Panton,  the  Governor's  Right 
was  not  granted,  to  be  holden  in  common  with  the  other  proprie- 
tors, but  was  clearly  granted  in  severalty,  and  located  in  a  particu- 
lar place,  in  the  southeast  comer  of  the  township.  Suppose,  that 
the  prior  grant  of  Addison  had  extended  still  farther  north,  and  tak- 
en the  whole  township  of  Panton  except  the  slip  of  land  in  the 
southeast  comer ;  would  the  other  proprietors  of  Panton,  have  held 
that  slip  of  land  in  C9mmon  with  the  owner  of  the  Governor's 
Right  f  There  could  be  no  foundation  for  such  claim.  The  right 
must  be  holden  as  it  was  granted  in  severalty.  And  if  curtailed,  as 
in  this  case,  the  o#ner  of  the  right  must  abide  by  the  grant  as  made) 
and  hold  it  as  located  by  the  Charter.  He  can  have  no  claim  to 
make  up  the  quantity  out  of  lands  granted  to  the  other  proprietors 
as  tenants  in  common. 

By  the  Court.  The  grant  in  this  case,  to  Benning  Wentwortli 
of  the  tract,  commonly  called  the  Governor's  lot,  was  a  grant  of 
a  tract  of  land  in  severalty.  It  was,  in  and  by  the  Charter,  located 
and  fixed,  as  much  as  though  it  had  been  granted  by  metes  and 
bounds,  in  a  separate  and  distinct  Charter,  prior  to  the  grant  of  the 
township  of  Panton,  and  without  any  reference  to  it.  If  Benning 
Wentwortk's  title  fail  to  a  part  or  the  whole  of  the  lot,  by  reason  of  a 
prior  grant  of  the  same  tract,  there  can  be  no  right  to  a  compensa- 
tion, to  be  taken  out  of  lands  granted  to  others.  Had,  in  this  case, 
the  governor's  lot  have  been  marked,  or  severed  in  the  northeast, 
instead  of  the  southeast  comer  of  the  township,  the  grantee  must 
have  holden  the  full  quantity  of  500  acres,  although  the  other  gran- 
tees have  not  half  the  quantity  intended  to  be  granted  to  them. 
Such  are  the  legal,  and  such  are  the  fair  and  just  consequences  of 
taking  the  grant  in  this  manner ;  as  the  grantee  may  have  the  ad- 
vantages in  the  one^  case,  so  he  must  abide  by  the  disadvantages  in 
the  other.  Verdict  for  the  defendant. 
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January,  JuDd  V8.  LEONARD. 


1814. 


Ad  action  of  ejectment  will  not  lie  for  a  rigiit  of  way,  or  other  easement. 

THIS  was  an  action  of  ejectment  for  a  small  tract  of  land,  on 
the  west  side  of  Otter  Creek,  in  the  viUage  of  Middlebury^  described 
by  metes  and  bounds. 

Plea — the  general  istue. 

It  appeared  in  evidence,  that  Appleton  Foot,  being  the  owner  of 
a  larger  tract  of  land,  including  the  premises,  had,  in  the  year  1798> 
conveyed  to  Joseph  Cook  and  Anthony  Rhodes,  a  small  tract,  fifty 
feet  square,  with  a  right  of  way  thus  described  in  the  conveyance. 
"  With  a  right  of  way  from  the  highway  to  the  easterly  end  of  the 
small  tract,  6fly  feet  square,  between  the  house  of  the  grantor  (now 
Leonards)  and  the  coal  house  bank,  sufficient  to  pass  and  repass 
with  carriages,  &c.  The  plaintiff,  by  several  mesne  conveyances, 
had  become  the  owner  ef  the  small  tract,  with  the  right  of  way 
thereto.  And  the  defendant,  had,  in  like  manner,  become  the  own 
er  of  the  lai^r  tract,  formerly  owned  by  Appleton  Foot,  subject  to 
the  plaintiff's  right  of  way.  The  defendant,  by  erecting  buildings 
encroached  upon  the  passage,  so  as  not  to  leave  sufficient  room  for 
passing.  The  land  demanded  by  the  plaintiff,  was  that,  over  which 
he  had  this  right  of  way.  Upon  this  evidence  the  Court  expressed 
an  opinion,  that  an  ejectment  was  not  the  proper  remedy  in  this 
case,  to  recover  an  easement — a  mere  right  of  way. 

The  council  for  the  plaintiff  contended,  that  an  action  of  eject* 
ment  would  lie  in  this  case.  That  at  common  law,  the  owner  of 
the  land  adjoining  a  highway,  who  is  considered  as  the  owner  of 
the  soil  of  the  highway,  may  maintain  an  action  of  ejectment,  against 
a  person  encroaching  upon,  or  inclosing  any  part  of  the  highway. 
Ch.  J. — That  is  the  case  in  England,  and,  I  presume  in  thb  State 
also,  but  that  is  a  very  different  case  from  the  present.  There,  the 
plaintiff  is  the  owner  of  the  soil  of  the  highway,  in  which  the  king 
has  an  easement  for  all  his  subjects,  and  the  recovery  in  ejectment 
is  had  subject  to  that  easement.  If  the  o^ner  of  the  soil  encroach 
no  ejectment  will  lie  against  him  ;  there  are  other  remedies  for  the 
public.  If  the  plaintiff  can,  in  this  case,  maintain  his  action  of  eject- 
ment, although  entitled  to  an  easement  only,  a  right  of  way  over  th^ 
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land  demanded/ yet  he  will  recover  the  soil  itself.    For  such  with    Jddium, 
us  is  the  consequence  of  a  recovery  in  this  action^  in  which  the  land      TsuT' 
itself,  not  merely  the  easement,  is  demanded^  and  a  recovery  in  ^^^v-^• 
this  case,  will  give  the  plaintiff*,  not  the  easement  only,  which  he  has      ^^^ 
a  right  to  claim,  but  the  fee  of  the  land.     The  remedy,  at  common    Leonard. 
law,  in  such  case,  was  by  assise.    Whereupon  the  plaintiff  suffered 
a  nonsuit,  to  be  set  aside  if  the  COurt  should  be  of  opinion  that  the 
action  could  be  supported.     Afterwards,  when  the  action  was  again 
called,  the  plamtiff's  council  declared  that  they  were  satisfied  that 
the  action  could  not  be  supported.    That  at  common  law,  asise, 
and  not  ejectment,  was  the  proper  remedy  in  such  case. 


The  Town  of  Middlkbubt  vs,  the  Town  of  Hubbardtok. 

Ad  action  of  general  ituUbiiahu  assumpsit^  for  monies  paid,  laid  out  and  expended, 
will  not  lie  in  favor  of  one  town  against  another,  to  recover  for  monies  expend- 
ed for  the  support  of  a  pauper.  The  action  in  such  case  must  be  brought  on 
tbeitatote,  stating  a  case^irithin  some  one  of  its  provisions. 

THIS  was  an  action  of  indebitatus  assumpsit^  for  monies  paid,    jddison, 
laid  out  and  expended  by  the  town  of  Middlebury,  for  the  support    ^^?ayP' 
of  Clarrissa  Pier,  a  pauper,  who  was  taken  sick  in  Middlebury,  and 
whose  legal  settlement  was  in  the  town  of  Hubbardton. 

Plea — the  general  issue. 

D.  Chipman  for  the  plaintiff,  stated,  that  the  pauper,  whose  legal 
settlement  was  in  the  town  of  Hubbardton,  being  a  hired  servant  in 
Middlebury,  was  there  taken  sick  about  the  first  day  of  November, 
181 1. ""  That  on  the  third  day  of  the  same  November,  an  order  was 
regularly  made  by  two  justices,  to  remove  her  to  the  town  of  Hub- 
hardton.  That  on  the  recovery  of  the  said  pauper,  and  as  soon  as 
she  was  able  to  be  removed,  to  wit,  on  the  9th  day  of  the  same  No- 
vember, she  was  in  pursuance  of  said  order  of  removal,  removed  by 
the  tjKTn  o^  Middlebury  to  the  town  of  Hubbardton.  That  a  bill  of 
tb^  expense,  paid  by  the  town  of  Middlebury,  for  her  support  while 
sick  there,  and  of  the  expense  of  her  removal,  was,  on  the  same  9th 
day  of  November,  presented  to  the  Overseers  of  the  poor  of  the 


Digitized  by 


Google 


206 


CASES  IN  THE  SUPREME  COURT 


AidiMn.    town  of  HubbardtoD,  with  a  demand  of  payment,  and^  that  payment 
^WM.^"    was  refused. 


Edmond  for  the  defendant.  The  action  in  this  case  should  IiaTe 
Middlebu'y  \^^^  brought  on  the  statute,  it  will  not  lie  at  common  law.  It  b 
Hubbardt'o  troe  tha$  there  is  a  general  provision  in  the  statute,  that  each  town  in 
this  State  shall  support  their  own  paupers ;  but  this  does  not  enable 
a  town,  at  their  option,  to  support  the  pauper  of  anoher  town,  and 
recover  the  expense  of  the  town  where  the  pauper  belongs.  On 
the  contrary,  the  statute  has  very  carefiiUy  and  very  wisely  pro- 
tected towns  against  such  charges.  And  no  town  can  be  made 
chargeable  for  the  support  of  their  paupers,  except  in  the  cases  pro- 
vided for  by  the  Statute,  and  by  pursuing  the  steps,  therein  pointed 
out,  in  each  particular  case.  If  we  are  correct  in  this,  it  foUows, 
that  an  action  of  indAUahu  oMumpnt^  will  not  lie  in  such  case.  It 
is  necessary  that  the  action  be  brought  oa  the  statute,  making  outa 
case  within  some  of  its  provisions.  But,  in  thi&  case,  the  dedaia- 
tion  appears  to  have  been  made  with  a  view  to  a  case  under  the 
eleventh  section  of  the  act,  and  the  statement  of  the  evidence  ma^ 
out  a  case  under  the  fourth  section.  As  the  action,  therefore,  can 
on  no  ground  be  supported — ^the  plaintiff  ought  to  be  nonsuited. 

DooUttle  for  the  plaintiff.  It  is  not  necessary  in  this  case  to  de- 
clare upon  the  statute.  The  declaration  is  for  monies  paid,  laid 
out  and  expended,  by  the  town  of  Middlebury,  for  the  sapport  oft 
pauper,  who  belonged  to  Hubbardton,  whose  duty  it  was  to  sup- 
port her.  The  town  of  Hubbardton  are  therefore  Uable  npon  die 
principles  of  equity  and  good  conscience  to  refund  the  money— «t 
any  rate,  it  is  sufficient  for  the  plaintiff  to  make  out  a  case  within 
any  one  of  the  provisions  of  the  statute. 

Chipman,  Ch.  J.  deliverered  the  opinion  of  the  Court.  Hie 
third  section  of  the  act,  providing  for  the  support  of  the  poor,  makes 
provbion  for  the  removal,  to  the  place  of  his  last  l^al  settlement,  of 
a  person  residing  in  a  town,  and  who  is  likely  to  become  chargea- 
ble to  such  town  'y  such  removal  is  to  be  made  at  the  expense  of 
the  town,  making  the  removal.  The  fourth  section  provides  for 
the  removal  of  a  person  resident  in  a  town,  who,  by  reason  of  sick- 
ness cannot  for  a  time  be  removed ;  and  gives  the  town,  incurring 
the  charge  of  his  malntainance^  a  remedy  for  the  expense  of  the 
sickness,  and  also  of  the  removal,  if  removed  on  recoveiy,  against 
the  town  of  such  persons  last  legal  settlement. 
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The  eleventh  section  provides  for  the  case  of  a  transient  person 
suddenly  taken  sick  or  lame,  and  in  need  of  relief.  The  town  "gi^* 
where  sach  persen  is  so  taken  sick  or  lame,  are  to  provide  for  hb  s^->/^^y 
support ;  and,  if  he  be  not  of  sufficient  ability  to  defray  the  expense  MMdlebo'r 
of  his  support  with  the  contingent  charges,  the  overseers  of  the  Hnbbwdt*n 
poor  of  such  town,  may  recover  the  same,  by  an  action  for  monies 
paid,  laid  out  and  expended,  from  the  town  or  place  of  such  persons 
last  legal  settlement.  It  will  be  seen  that  the  fourth  section  gives 
no  particular  action,  it  must  therefore  be  a  special  action  on  the 
case  upon  the  Statute.  The  eleventh  section  gives  an  action  for 
monies  paid,  laid  out  and  expended.  But  a  general  indebitaiuB  as* 
ntmpntj  or  monies  paid,  laid  out  and  expended,  will  not  lie.  A 
case  must  be  made  in  the  declaration,  within  this  section  of  tfa| 
statute.  It  must  be  stated  that  the  person  provided  for  was  a  tran^ 
sient  person  suddenly  taken  sick,  or  lame  as  die  case  may  be,  in  the 
town,  and  not  of  sufficient  ability  to  defray  the  expense  of  hb  sup- 
port, with  the  contingent  charges ;  and  averring,  the  town  on  which 
the  demand  b  made,  to  be  the  place  of  his  last  legal  settlement. 
All  thb  b  necessary  to  raise  the  liability  under  the  statute,  and  to 
distingubh  it  from  cases  arbing  imder  the  fourth  section.  In  de- 
claring on  a  case  under  the  fourth  section,  it  must  be  averred  that 
the  pauper  had  come  to  reside  in  the  town,  had  become  chargeable 
and  was  unable  to  be  removed ;  and  the  declaration  must  also  set 
forth  the  sums  expended  for  the  8upport,and  the  expanse  of  removal, 
if  after  a  recovery  actually  remoVed;  that  the  account  waspr^ 
sented  and  payment  refused. 

It  has  been  well  observed  by  the  council  for  the  defendant,  that 
an  action  will  not  lie  at  common  law,  against  a  town  for  the  sup- 
port of  their  paupers,  by  any  other  town ;  and  it  b  equally  dear^ 
that  such  action  cannot  be  maintained  on  the  general  provision  in 
the  statute,  declaring  it  to  be  the  duty  of  each  town  to  support  their 
own  paupers,  for  the  statute  has  pointed  out,  m  what  particular 
cases,  they  shall  be  liable  to  another  town  for  their  support,  and 
what  step,  must  be  taken  to  render  them  liable.  The  declaration  in 
thb  case  does  not  come  up  to  either  of  the  cases  provided  for  by  the 
statute.  It  comes  nearest  to  the  case  provided  for  by  the  eleventh 
section,  but  the  case,  as  stated  by  the  plaintliTs  counsel,  b  a  case 
under  the  fourth  section.  The  action  cannot  be  supported  ;  there 
must,  then,  be  a  nonsuit— Farrand  and  Hubbard,  justices  concur- 
red. 
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Gale  vs.  Bonysa. 

lo  a  case  for  uncertain  damages,  if  the  enm  in  damagei  found  by  the  jury,  be  with 
in  the  jurif  diction  of  a  justice  of  the  peace,  the  county  court  b  not  tbcfeby 
ed  of  jurisdiction. 


THIS  was  an  action  on  the  case  against  the  defendant,  who  ' 
a  house  joiner^  for  having  done  the  joiner  work  of  a  honse^  which  he 
had  undertaken  for  the  plaintiff,  in  an  unworkman-like  manner,  ad 
daiimum,  $200,00. 

On  a  trial  in  the  County  Court,  the  jury  found  a  verdict  for  the 
plaintiff,  for  twenty  dollars  damages.  Whereupon,  on  motion  of 
the  defendants  counsel,  the  Court  dismissed  the  action  on  die 
l^ound,  that  the  demand,  ascertained  by  the  jury,  appeared  to  be 
within  the  jurisdiction  of  a  justice  of  the  pesfce. 

The  plaintiff  entered  an  appeal  to  this  Court,  and  the  cause  was 
submitted  on  the  question  of  jurisdiction. 

The  Court,  without  hearing  the  plaintiff's  counsel,  were  ciearljy 
of  opinion  that  the  County  Court  had  jurisdiction  of  the  action. 
That,  in  actions  for  uncertain  damages,  the  finding  of  the  jury  canj 
in  no  case,  oust  the  County  Court  of  jurisdiction. 


Wheeler  v9.  Shed. 

The  action  of  general  \nddi\tat\u  assumpsit^  is  an  equitable  action,  and  the  plaio. 
tiff  can,  in  no  case,  recover  wore  than  be  is  in  equity  and  good  cooscieoce  en- 
titled to. 

Rutland,       THIS  was  an  action  of  indebitatus  (usumpsitf  for  use  and  oocn* 

February.    ^„..   ^ 

1814.      paUon. 

Plea — the  general  issue. 

On  trial  to  the  jury,  it  appeared  in  evidence,  that  one  Doww^ 
who  was  the  owner  of  the  premises,  had  mortgaged  the  same  to  A« 
and  B.  of  Boston ;  the  time  of  payment  had  expired.  An  acti<MBi  ^ 
ejectmentvhad  been  brought  by  A.  and  B.  on  their  mortgage ; 
Downs,  in  the  Circuit  Court  of  the  United  States.  Pending,) 
action  of  ejectment}  on  the  15th  day  of  March,  1811,  Downs  Itmsted 
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the  premlstt  to  the  plaintiff  for  one  year.  And  on  the  same  daiyy  RufUmd, 
the  plaintiff  leased  the  premises  to  the  defendant  for  one  year,  at  a  ^b'T^ 
rent  of  ^54,  and  the  defendant  went  into  possession. 

In  the  month  of  May  foHowIng,  A.  and  B.  obtained  judgment  in 
their  action  of  Ejectment  against  Downs;  took  oat  a  writ  of  posses- 
sion ;  and  on  the  second  day  of  June  folio  wing,  the  defendant  was  by 
dmt  writ  pot  <g^f  possession. 

Chipman,  Ch.  J.  directed  the  jury,  that  in  this,  which  was  an 
equitable  action,  they  should  find  for  the  plaintifi'so  much,  and  so 
much  only,  as  the  defendant  ought  in  equity  to  pay  for  the  use 
and  occupation  of  the  premises,  while  in  possession.  That  as  the 
defendant  had  been  put  out  of  possession,  by  a  title  prior  to  that  of 
the  plaintiff,  and  an  end  put  to  his  occupation  of  the  premises,  the 
plaintiff  could  make  no  demand  for  the  use  of  the  premises  thereaf- 
ter. 

And  that  they  might,  and  ought  also  to  consider,  wbetberi  as  the 
defendant  had  been  thus  turned  out  of  possession ;  and  that,  after  it 
must  be  supposed  he  had  made  preparation  for  crops,  which  he 
could  neither  reap  nor  en^oy,  the  occupatbn  which  he  had  under 
the  plaintiff,  was  on  the  whole  beneficial  to  the  defendant.  And 
that,  if  they  found  that,  under  aU  the  circumstances,  the  defendant 
had  received  no  benefit  from  the  occupation  of  the  premises ;  the 
plaintiff  was  not  entitled  to  recover. 

Verdict  for  the  defendant. 


Fairhavkn  Turnpike  Co.  vs.  Feekcr. 

To  fnppoft  ao  actloo  io  favor  of  a  TuriHpike  Compaoy,  on  a  special  contract,  for 
tbe  tale  of  a  cm  tain  ttumber  of  ibare«  in  thdr  Compiny  Stock,  it  is  necessary 
to  pfx»ve  that  the  Company  Stock  bad  been  divided  into  a  certain  number  of 
shares,  either  by  tlie  act  of  iucorporatioo,  or  by  tbe  act  of  the  Compaoy. 

THIS  was  an  action  of  astumpiit^  on  a  special  contract,  for  the    Addison, 
sale  by  the  plaintifis,  to  the  defendant,  of  three  shares  in  their  Com«     \  ^^^'  ^' 
pany  Stock.    The  declaration  aliedged,  ti^at  on  the  17th  day  of 
September f  1807>  the  defendant  undertook  and  promised  the  plauH 
!  tiff's,  in  consideration  thai  the  said  Company  should  proceed  and 

27 
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Rnihmd,    make  and  complete  the  road,  agreeably  to  the  provbioos  of  the  act, 

1814,'^^    incorperatiog  said  company,  that  the  defendant  would  take  three 

^^•Si'-^w^  shares  in  the  stock  of  said  Company,  and  would  pay  therefor  the 

ComraoF  '"'°o^^v^'^^y*^^^^<>Il^^'^9P^f  share  amounting  in  the  wh<te  to 
«•.  the  sum  of  two  hundred  and  twenty-five  dollars.  One  fifth  part  of 
the  purchase  money  to  be  paid,  as  soon  as  it  should  b^  proper  to 
begin  the  work  on  the  road  the  spring  following  ;  one  half  of  the 
remainder  by  the  first  day  of  October,  1818,  and  the  residue  by  the 
first  day  of  October,  1809,  or  as  soon  as  the  road  should  be  com* 
pleted.  The  plaintiff's  then  aver  in  the  declaration  that  they  bad 
divided  their  Company  stock  into  a  certain  number  of  shares,  that 
the  road  was  completed  on  the  12  th  day  of  June,  1811,  and  on  die 
same  day  accepted  by  the  judges  of  the  Supreme  Court,  agreeably 
to  the  provisions  of  the  act  of  incorpora^n ;  and  that  the  defendant 
had  not  performed^  though  often  requested  and  demanded,  es- 
pecially at  Fairhaven,  on  the  2d  day  of  October^  1812. 

On  trial,  to  the  jury,  upon  the  general  issue,  the  act  of  incorpora- 
tion was  produced  by  the  plaintiffs.  The  company  stock  was  not 
by  the  act  divided  into  shares,  but  the  company  were  by  the  act  au. 
thorised  to  make  such  division.  A  written  contract  was  also  pro- 
duced, and  proved  to  have  been  executed  by  the  defendant,  of  the 
same  tenor  as  set  forth  in  the  declaration. 

In  the  course  of  the  trial  it  was  made  a  question,  whether  it  was 
necessary  on  the  part  of  the  plaintifi^s,  to  prove  the  averment  in  the 
declaration,  that  the  Company  stock  had  been  divided  into  shares. 

Langdon  for  the  defendant,  contended  the  averment  was  of  a 

fact  necessary  to  be  proved  to  support  the  plaintiff's  action ;  at  any 

rate,  it  was  not  an  impertinent  averment,  and  therefore,  having 

been  made  in  the  declaration,  the  plaintiff  was  bound  to  prove  it  ^ 

On  the  first  point  he  insbted,  that  as  the  Company  stock,  was 

.  not  by  the  act  of  incorporation  divided  into  shares,  it  could  be  done 
only  by  the  act  of  the  company.  If  there  had  been  no  such  act  of 
the  company,  they  had  undertaken  to  sell  that  for  a  certainty, 
which  was  wholly  uncertain,  or,  rather  that  which  they  had  not  ia 
any  disposable  shape ;  certainly  not  in  the  shape  in  which  they  had 

.  contracted  to  sell.  The  shares  in  the  company  stock,  are  the  only 
consideration  for  )he  contract,  if  there  were  no  such  shares,  there 
was  no  consideration  for  the  defendant's  promise.  Certainly  the 
value  or  amount  of  the  consideration  was  at  the  mercy  of  the  con- 
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pany  5  for  it  was  thereafter  in  their  power  to  make  a  share  to  con.  ^^^ 
sist  of  ten  dollars  of  the  stock  of  the  Company,  instead  of  seventy-      lau. 
Are,  the  price  to  be  given  by  the  defendant.    Such  act  would  be  s^n/^^ 
fraudulent  in  the  company  and  avoid  the  contract.  Compaoy 

But  if  It  were  admitted  that  the  averment,  in  the  declaration,  that  ^^^^^^ 
the  Company  stock  was  divided  into  shares,  was  unnecessary,  yet 
it  cannot  be  considered  as  impertinent.  When  shares  in  the  joint 
stock  of  a  Company  are  sold,  it  cannot  be  impertinent  to  averr  that 
the  stock  has  been  divided  mto  shares ;  it  being  the  only  mean  by 
which  the  quantum,  proportion  or  value  of  such  shares  can  be 
known.  And  it  is  a  rule,  that  if  an  averment  be  made  by  the 
pkuntiff  in  his  declaration,  which  is  not  impertinent,  although  it  was 
not  necessary  to  have  been  made;  yet  he  shall  be  holden  to  prove 
it.  Peak's  Ev.  185,  206.  Doug.  667,  Bristow  v*  Wright  1 
Chit.  293.    2  East.  452.     3  Bos.  &  Pul.  458. 

MdOary  for  the  plaintiff  contended,  that,  the  averment  in  the 
declaration,  that  the  Company  stock  had  been  divided  into  shares 
was  not  necessary  to  make  out  the  plaintiff's  case,  and  therefore  it 
is  unnecessary  to  prove  it  On  reading  the  declaration  it  is  evident 
that  it  would  have  been  good  without  this  averment.  It  is  unneces- 
sary to  shew  that  the  stock  was  divided  into  shares,  as  the  defendant 
in  his  contract  named  the  shares,  and  this  makes  them  a  valuable 
consideration. 

In  the  case  Winn  v.  White,  81.  R.  840.— The  plaintiff  having  set 
out  his  title  different  from  what  it  was  in  fact,  the  Court  held  thaiit 
was  an  immaterial  averment,  which  need  not  be  proved.  So  nPl 
Chit.  231,  an  averment  wholly  foreign,  need  not  be  proved.  It 
may  be  struck  out,  unless,  if  struck  out,  it  will  leave  the  declaration 
defective.  In  the  case  Savage  Quitam  v.  Smith,  2  BL  R.  104, 
there  was  an  unnecessary  recital  of  a  judgment  in  the  declaration, 
but  it  was  so  connected  with  what  was  necessary,  that  it  /could  not 
be  stricken  out  without  rendering  the  whole  declaration  imperfect. 
That  is  not  the  case  here,  the  averment  b  unconnected  with  any 
material  part  of  the  declaration — srtikeitout,  and  the  declaration 
remains  perfect 

Chitiun,  Ch.  J.  delivered  the  opinion  of  the  Court. 

The  averment  that  the  Company  had  divided  their  stock  into 
shares^  certainly  i^  not  an  impertinent  averment  in  this  case.    The 
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JiuOand,    CooipaDy  stock  could  be  divided  into  shares,  ^i  this  case  by  the  act 
]'8 1 4?*^^*  of  the  Covpaq  J  only.    A  share  in  the  stock  of  a  Comi^y^  has  re- 


ference to  an  aliqaot  part  of  the  Stock.  What  that  aliquot  part  i^ 
Comra!^  must  be  determined  and  known,  m  order  to  know  the  qaiuasitf  of 
^''  interest,  to  which  each  aaember,  owning  a  certain  aimter  of 
shares  is  entitled,  and  the  ri|[hts  of  eaich  member,  as  a  coostitaaat 
part  of  the  Company.  The  aliquot  parts  of  the  Company  slock 
are  pot  ascertained  by  the  act  #f  incorporation ;  but,  by  the  atvemh 
and  eighth  sections  of  liie  act,  we  see  it  was  contemplated,  th9t  the 
stock  or  interest  of  th^  proprietors  or  members  of  the  Company, 
should  be  ascertained  apd  known  by  shares,  which  is  left  to  depend 
on  some  act  of  the  Comply.  Now  what  do  the  Company  sdl,  or 
what  djQes  the  purchaser  buy,  without  spoiething  to  which  it  may  be 
referred  for  a^ertainmrat  ?  Who  is  to  determine  whether  it  is  to 
consist,  of  a  tenth,  a  hundreth  or  a  nintieth  part  ?  Had  the  shares 
been  sold  as  certain  aliquot  parts,  as  three  hundredth  parts,  for  in- 
stance, it  would  have  been  sufficient.  Any  further  averment 
might  have  been  unnecessary :  because  such  disposition  of  the  stock, 
by  the  Company  in  certain  proportions  of  the  whole,  would  of  it- 
self have  been  a  sufficient  act  of  the  company — a  sufficient  ascer- 
tainment of  the  shares.  And  perhaps,  proof  of  such  sale  might  be 
sufficient  proof  of  the  averment  in  this  declaration,  of  the  division  of 
the  stock  into  shares.  But  as  no  such  mode  was  adopted,  the  aver- 
ment does  not  seem  to  be  unnecessary. 

There  is  certainly  a  distinction  between  an  averment  merely  un- 
necessary, and  an  impertinent  averment.  An  averment  of  a  par- 
ticular fact,  which  would  be  supplied  by  a  general  presumption,  is 
merely  unnecessary,  as  in  a  declaration  on  a  promissory  note.  The 
general  averment  of  value  received,  is  a  sufficient  averment  of  a 
consideration,  and  it  will  be  presumed  that  there  was  a  sufficient 
consideration  for  the  promise.  Under  this  averment  it  is  unneces- 
sary to  aver  of  what  particulars  the  consideration  consisted.  Bo^ 
if  the  plaintiff  in  such  case,  go  on  to  aver  a  particular  consideratioQ, 
as  a  horse  sold  and  delivered,  money  paid  &c. ;  the  fact,  though 
unnecessary  to  have  been  averred,  must  now  be  proved.  But  if  he 
go  farther  and  aver  also  that  the  horse  was  bred  by  A,  or  that  the 
money  was  brought  from  Europe,  it  is  whoHy  impertinent  The 
fact,  who  bred  the  horse,  or  whence  the  money  wa^  brought,  cannot 
have  any  relation  to  the  consideration  between  the  plaintiff  and  de- 
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fendant,  it  may  be  rejected  and  need  not  be  proved :  but  whether  RuUmi. 

the  horse  was  sold,  or  the  money  paid,  k  of  the  very  essence  of  the  *i8h7' 

consideration ;  but  which  consideration  would  have  been  taken  on  ^^^^'V^ 

the  general  presumption  as  good,  under  the  general  averment^  had  com^^y 

the  particular  averment  been  omitted.  „  vi. 

^  French. 

In  the  present  case  the  Court  are  of  opinion,  that  this  averment  is 

not  of  a  fact  impertinent,  but  of  a  fact,  which  at  least  must  have 

been  presumed  from  some  ground — that  the  Comymay  had  divided 

their  stock  into  certain  ascertained  shares-— that  in  selling  the 

Glares  they  sold  known  portions  of  the  9tock*    The  proofT  cannot, 

therefore,  be  dispensed  with. 

On  which  the  plaintifTs  became  non  suit. 


Clark  vs.  Todd. 

A  dtclaratbn  io  astumptii  oo  a  fpecial  contract  to  deliver  cloth  to  the  plaintiff^ 
11  not  supported  by  evidence  of  a  contract  to  deliver  cloth  at  the  defendant's 
Factory,  but  the  variance,  between  the  declaration  and  the  contract  proved,  is 
fatal. 

THIS  was  an  action  of  assumpsity  on  a  special  contract.  7he  RuOand. 
declaration  set  up  a  contract  to  deliver  a  certain  quantity  of  cloth  February, 
to  the  plaintiff,  generally,  without  mentioning  any  place  of  payment. 
On  trial  upon  the  general  issue,  the  plaintiff  produced  a  written 
contract,  by  which  the  defendant  had/  engaged  to  deliver  to  the 
plaintiff,  the  quantity  of  cloth  stated  in  the  declaration,  at  the  de* 
fendants  Factory  in  Poultney. 

By  the  Court,  The  plaintiff  has  declared  on  a  contract,  by 
which  the  defendant  promised  to  deliver  to  the  plaintiff  ascertain 
quantity  of  cloth,  that  is,  according  to  the  legal  effect  of  the  contract, 
to  deliver  the  cloth  to  the  plaintiff,  at  his,  the  plaintiff's  place  of 
abode,  the  contract  proved  is  for  the  delivery  of  the  cloth  at  the 
defendant's  Factory  m  Poultney,  the  variance  is  fatal. 

The  plaintiff  suffered  a  non  suit. 
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February.  Hat  VS.  HlDS. 


1814. 


A  due  bill,  ia  tbe  feUowiog  wordi,  •«  Due  P.  B.  eighty  dollars  on  demaad,**  will 
rapport,  an  action  oftn^eHtohcf  a$twnpnl  for  oioney  lent. 

THIS  was  an  action  ofattumpsit.  The  declaration  contained 
two  connte;  one  on  a  promissory  note,  and  one  for  money  lent. 

Plea — the  general  Utue. 

MaHary  for  the  plaintiff,  in  support  of  the  action  offered  in  e?i- 
dence,  a  note  or  due  bill  in  the  wordis  and  6gures  following.  ^  Doe 
to  Frands  Hay  eighty  dollars  on  demand,  19th  June,  18I9.'' 

A.  W.  HIDE. 

Langdon  for  the  defendant  contended  diat  the  evidence  oikred^ 
would  not  support  either  count.  In  the  declaration.  Though  die 
due  bill  may  be  considered  as  evidence  of  a  debt,  yet  it  does  not  ap- 
pear that  it  arose  by  way  of  loan.  And  it  is  not  a  promissory  note, 
it  contains  no  words  of  promise,  and  is  not  expressed  to  be  for  filue 
received ;  no  action,  therefore,  can  be  maintained  upon  it,  without 
proof  of  a  consideration. 

J3y  the  Court. — The  due  bill  is  an  acknowledgment  of  so  nrack 
money  of  the  plaintiff's,  in  the  hands  of  the  defendant,  for  which  the 
defendant  b  indebted  to  the  plaintiff;  and  it  may  well  be  presoned 
to  be  for  a  loan.  It  is  an  acknowledgement  under  the  hand  of  the 
defendant,  and  is  sufficient  to  raise  the  implied  promise  in  the  sec- 
ond count,  and  might  have  supported  a  thurd  count,  on  an  insmd 

computasient. 

Verdict  for  the  plaintiff. 

See  tbe  caM  Fisber  v.  Lnlie.  1  Eip .  Cases,  426.  A  slip  eT  paper,  s^sned  by  (ke 
defendant,  in  tbe  following  letters  and  words.  «'  1 0  U  eight  guineas,  was  adait- 
ted  in  sopport  of  a  declaration,  coolaiaiog  a  count  for  money  lent,  and  tbecaa- 
Bon  coQDtt,  by  L.  KENYOR.* 
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Jones  vs.  B.  Webber  and  W.  Webber. 

f  II  aa  actioo  of  rjectmeot  against  two,  father  and  900,  if  it  appear  that  the  fotbcr 
had  DO  claim  to  the  premicet,  but  wag  living  with  bis  son  on  the  premisei^  at  a 
lodger,  having  no  coocem  with  the  occupation  or  maoagenaeut  of  the  farm,  be 
will  not  be  considered  as  in  pofsetsion  of  the  premiiet,  but  on  a  disclaimer, 
will  recover  his  costs  against  tbe  plaintiC 
A  parol  agreement  caanot  be  admitted  to  add  to,  or  varf  a  written  contract. 

This  was  an  action  of  ejectment,  for  a  form  of  land  in  Shrewtbo- 
ry,  containing  one  hundred  and  fifty  acres. 

Benedict  Webber  disclaimed  for  tbe  whole,  William  Webber 
pleaded  the  general  bsae. 

The  following  evidence  was  produced  on  the  part  of  the  plaintiff*. 
A  deed  from  Benedict  Webber,  the  father,  one  of  the  defendants,  to 
William  Webber,  the  son,  the  other  defendant,  and  a  deed  from 
William  Webber  to  the  plaintiff;  both  deeds  describing  the  prem- 
ises as  in  the  declaration. 

It  was  proved  that  Benedict  Webber,  the  father  from  the  time  he 
conveyed  the  farm  to  his  son  in  May  1789,  had  lived  some  times 
with  his  son  on  the  premises,  and  was  maintained  by  him ;  and 
some  part  of  the  time  lived  elsewhere,  with  his  other  children. 
That  at  the  time  this  action  was  commenced,  he  was  living  with  his 
son  William  Webber,  on  the  premises ;  that  he  had  no  family,  and 
had  no  concern  with  the  occupation  or  management  of  the  farm. 

The  Court  held  that  this  was  not  a  sufficient  possession  in  Bene- 
dict Webber,  who  had  disclaimed,  to  entitle  the  plaintiff  to  costs 
against  him,  but  that  he  should  recover  his  costs  against  the  plain- 
tiff. 

It  was  then  stated  by  D.  CUpman  and  Smith  for  the  defendant, 
Benedict  Webber,  that  at  the  time  the  deed  was  given  by  the  defen* 
dant  to  the  plaintiff,  there  was  an  agreement  not  reduced  to  writing, 
that  the  deed  should  be  considered  as  a  security  for  a  certain  sum  of 
money  loaned  by  the  plaintiff  to  the  defendant.  The  deed  was  not 
acknowledged,  and  if  the  defendant  by  a  certain  day,  should  pro- 
cure notes  from  a  certain  third  person  to  the  plaintiff,  for  the  amount 
of  the  sum  loaned,  the  deed  was  to  be  delivered  up  to  be  cancelled. 
But  if  the  notes  were  not  procured,  the  defendant  was  to  acknowl- 
edge;  the  deed,  and  the  plaintiff  to  execute  a  bond  to  the  defendant, 
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Rutland,  conditioned  to  re-convey  the  prem^ses^  on  the  payment  of  the  ntoney 
^^*8if!^'  so  loaned,  by  a  certain  day,  which  day  had  passed,  before  the  com- 
mencement of  this  action.  That  the  notes  not  having  been  procur- 
ed, the  plaintiff  had  refused  to  execute  the  bond  as  agreed.  U  was 
admitted  that  the  money  had  not  been  paid  by  the  defendant. 

WiUiams  for  the  plaintiff,  objected  to  this  evidence,  as  it  was  of- 
fered with  a  view  of  addmg  to,  and  yarying  a  written  contract^  by 
parol  proof,  which  woald  not  be  permitted  at  common  law  i  aod 
as  a  case  within  the  fourth  section  of  the  statute  regulating  conFv>oy^ 
ances. 

By  the  Court.  To  admit  this  evidence  would  be,  not  onlj 
against  an  express  provision  of  the  statute,  but  against  the  known 
and  establbhed  rule  of  evidence,  at  common  law — that  parol  proof 
cannot  be  admitted  to  add  to  or  vary  a  written  contract  But,  had 
all  this  been  in  writing,  it  would  make  no  defence  in  the  case  5  i| 
could  not  effect  the  plaintiff^s  right  to  recover  at  law.  The  defend- 
ant would  not  certainly  have  been  in  a  better  situation  iSama  » 
mortgagor,  after  the  day  of  payment  is  passed. 

Verdict  for  the  plaintiff,  against  William  Webber, 
and  for  costs  in  favor  of  Benedict  Webber^ 
against  the  plaintiff. 

The  defendant  filed  a  motion  to  redeem  which  was  continiiediqr 
agreement  of  the  parties. 


Hubbard,  Appellant  vs.  Leonard,  Appellee. 

Ueilher  party  after  jadgoMBt,  iDtbeConoty  Court,  CDter  a  review  of  the 
to  the  next  term  oKthe  County  Court,  the  opposite  party  may  ootiriUisti 
enter  an  appeal  of  the  same  cause  to  the  Supreme  Court,  and  eucb  appeal  t4|( 
be  lustalaed. 

Rutland,        THIS  was  a  motion  to  dismiss  the  appeal  in  this  case,  a»  faavipf 
^mV/'   ^^^^^  irregularly  allowed  by  the  County  Court. 

The  ground  of  the  motion  was,  that  the  defendant  Leonard^  aft* 
judgment  in  the  County  Court  of  Rudand  County  in  November  taH^ 
had  reviewed  the  cause  to  the  term  of  the  County  Coart  to  be  holv 
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.den  in  June  next ;  and  had  regularly  entered  bail  to  prosecute  the  Rutland^ 
review  to  effect.  After  which,  and  within  the  time  allowed  by  law ;  *|  gTr^* 
the  plaintiff  ciaim'd,  and,  by  the  County  Court,  was  admitted  to  an  v^^v-^*' 
appeal  from  the  same  judgment  to  the  Supreme  Court,  and  entered  Hobbard 
bail  as  the  law  requires,  and  had  brought  forward  and  entered  his  Leonard. 
appeal  in  this  Court. 

MaUary,  in  support  of  the  motion,  contended,  that  the  defendant 
having  a  1^1  right,  and  having  been  admitted  to  a  review  by  the 
County  Court ;  and  having  entered  bail  for  prosecuting  the  same, 
that  Court  had  no  authority  to  grant  an  appeal  to  the  opposite  party, 
the  right  liad  attached  in  the  defendant,  being  first  in  diligence,  he 
was  first  in  right. 

Chifman,  Ch.  J.  delivered  the  opinion  of  the  Court. 

This  point  has,  in  effect,  been  settled  in  the  case  Hastings  against 
Hodges  and  Parker,  at  the  adjourned  term  of  this  Court  in  this 
County,  in  June,  1797 y  (ante,  page  124.)  The  defendants,  Hodges 
and  Pariier,  had  at  the  March  term  of  the  County  Court,  1797,  en- 
tered an  appeal  from  a  judgment  of  the  County  Court,  to  the  then 
next  stated  term  of  the  Supreme  Court,  to  be  holden  in  February, 
179B.  After  the  defendants  had  so  entered  their  appeal,  the 
plaintiff  entered  an  appeal  to  the  adjourned  term  of  the  Supreme 
Court  to  be  holden  in  June,  1797-  At  which  term  the  plaintiff 
Hastings  brought  forward  and  entered  his  appeal.  The  defendants, 
moved  to  dbmiss.the  plaintifi^s  appeal,  as  having  been  irregularly 
allowed  by  the  County  Court,  after  they,  the  defendants -had  enter- 
ed an  appeal  to  another  term.  But  the  Court,  on  fiill  consideration, 
sustained  the  plaintiff's  appeal.  The  Court  in  that  case  were 
of  opini<A  that  it  was  not  a  case,  in  which  the  prior  option,  and  ex* 
ercise  of  a  right  by  one  party,  excluded  the  right  of  the  other.  That 
both  might  appeal,  or  both  might  review.  Both  cannot,  indeed, 
bring  forward  and  prosecute  the  appeal  or  review.  If  one  first  pro- 
secute has  appeal  or  review,  the  appeal  or  review  by  the  other  party, 
becomes  a  nullity,  and  the  bail  is  discharged.  The  Court  said,  in 
that  case,  that  they  should  be  inclined  to  favor  prompt  justice,  which 
would  be  done  by  sustaining  the  plaintiff's  appeal. 

The  law  gives  to  each  paity  a  right  to  review  his  cause  in  the 
County  Court,  or  to  appeal  to  the  Supreme  Court.  And  no  reason 
iN  perceived,  for  giving  the  option  to  the  party,  who  could  get  the 
28 
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6rst  start  in  a  motion  for  a  review,  in  exclusion  of  the  right  of  the 
opposite  party  to  appeal  to  a  superior  tribunal.  But  there  are  solid 
reasons,  why  the  right  of  appeal  should  have  a  preference.  One 
party  may  wisli  to  retain  the  cause  in  the  inferior  Court  to  a  final 
decision ;  and,  on  the  construction  contended  for,  he  may  by  enter- 
ing a  review,  prevent  the  cause  from  being  carried  to  a  higher  tribu- 
nal, except  by  writ  of  error,  a  remedy  tedious  and  expensive,  and 
which,  frequently,  will  not  reach  the  merits  of  the  case.  If  a  re- 
view be  entered,  either  for  delay  or  to  prevent  a  decision  in  a  hi|^ 
er  tribunal,  it  is  a  case  not  to  be  favored.  The  motion  must  there- 
fore be  dism'issed,  and  the  appeal  susbuned. 

Langdon  and  Strong^  for  the  appellant. 

MdUary^  for  the  appellee. 


./ 


February. 
I8I4. 


State  of  Veemont  vs.  Campbell. 

The  Supreme  Court  have  not  original  juriidictioD  of  the  ofieace  of 
battery.  ~ 

CAMPBELL  was  indicted  at  the  last  term  of  the  Court,  for  t& 
assault  and  battery.  At  this  term  a  motion  was  filed  by  the  cotuiael 
for  the  respondent,  to  dismiss  the  indictment,  for  that,  the  Supreme 
Court  have  not  ori^nal  jurisdiction  of  the  ofience,  but  appellate  ju- 
risdiction only. 

The  motion  was  argued  by  Williama^  attorney  for  the  St^te. 

By  £>•  Chipman  and  Langdon^  for  the  respondent. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch.  J.  This  indictment  found  against  the  respondent 
in  this  Court,  contains  three  counts.  The  first,  for  an  assault  and 
battery  upon  one  Luce.  The  second  for  an  assault  and  battery 
upon  one  Rumsay.  The  third  for  tumultuous  carriage,  and  an  as- 
sault and  battery  upon  the  same  Rumsay. 

This  offence  comes  within  the  twenty  first  section  of  the  statute, 
for  the  punishment  of  certain  inferior  crimes  and  misdemeanors^ 
The  respondent  has  filed  a  motion  to  dismbs  the  mdictment*  on 
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the  ground  that  this  Court  has  not  original  jurisdiction  of  the  of-    RtUhnd^ 

February. 

fence.  1814. 

The  general  original  jurisdiction  of  the  Supreme  Court,  is  limited  v^^v-^x 
and  defined  in  the  sixth  section  of  the  Judiciary  act  of  1797,  in  the      ^^^^^ 
following  words.    "  And  the  said  Court  (the  Supreme  Court)  shall  Campbell. 
have  original  and  exclusive  jurisdiction  of  all  such  crimes  and  misde- 
meanors as  are  enumerated  and  described,  in  an  act  entitled  an  act 
for  the  punishment  of  certain  capital  and  other  high  crimes,  vind 
misdeqieanors ;  and  also  of  all  other  crimes  and  misdemeanors, 
where  a  fine  or  penalty  shall  accrue  to  the  State,  or  where  the 
punishment  extends  by  law  to  loss  of  life  or  disfranchisement." 

"In  all  cases  comprehended  in  this  clause,  which  marks,  general- 
ly, the  original  criminal  jurisdiction  of  the  Supreme  Court,  the  ju- 
risdiction of  all  other  Courts  is  excluded*  To  this  must  be  referred 
the  clause  in  the  first  section  of  the  same  act,"  which  Courts  (Coun- 
ty Courts)  within  their  respective  Counties,  shall  have  cognizance 
of  all  criminal  matters,  of  every  name  and  nature  (except  such  as 
are  made  cognizable  before  the  Supreme  Court  only,  or  before  jus- 
tices of  the  peace.)  In  the  sixth  section  of  this  statute  before  men- 
tioned, there  is  a  further  clause,  giving  to  the  Supreme  Court,  ap-, 
pellate  jurisdiction  from  the  County  Courts  of  all  causes,  both  civil 
and  criminal,  in  which  by  law  an  appeal  is  allowed. 

In  the  act  defining  the  powers  of  justices  of  the  peace,  section 
first,  it  is  enacted,  "  That  every  justice  of  the  peace  within  his  res- 
pective jurisdiction,  be,  and  he  is  hereby  fully  authorized  to  hear, 
try  and  determine  all  pleas  and  actions  of  a  criminal  nature,  if  the 
fines  and  forfeitures,  are  within  the  sum  of  seven  dollars,  and  the 
corporal  punishment  shall  not  exceed  ten  stripes."  In  the  fourtli 
section  of  the  same  act,  appellate  jurisdiction  is  given  to  the  Coun- 
ty Courts,  in  cases  appealed  from  a  justice  of  the  peace. 

By  the  sections  of  these  statutes  which  1  have  recited,  the  general 
original  jurisdiction  of  the  several  Courts  is  given,  limited  and  defin- 
ed ;  and  in  these,  is  discovered  no  intention  to  give,  in  any  instance, 
a  concurrent  jurisdiction.  It  has,  indeed,  been  contended,  that  the 
second  member  of  the  clause  before  recited,  giving  original  jurisdic- 
tion to  the  Supreme  Court,  simply  gives  jurisdiction,  but  not  exclur 
sive.  But,  certainly  such  ^  construction  would  be  a  violation  of  the 
legitimate  principles  of  the  construction  of  our  language.  To  save 
repetition,  eliptical  modes  of  expression  4iave  grown  into  frequent^ 
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Rutland,  common,  and  even  universal  use.  If  a  preceding  sentence,  member 
^""mT'  of  a  sentence  or  clause,  contains  words  which  qualify  the  subject ; 
and  the  following  sentence,  member  or  clause,  be  introduced  by  the 
word  also,  or  any  like  word  of  reference  5  this,  without  repealing 
the  words  of  qualification,  will  qualify  the  sentence,  member  or 
clause  so  introduced,  in  the  same  manner,  and  to  the  same  extent, 
as  the  preceding  is  qualified  by  the  words  expressed.  Thus,  if  we 
say  of  treason,  it  is  an  enormous  crime,  deserving  the  severest  pon- 
]shment,80  is  murder;  it  is  as  clearly  and  strongly  asserted  of  murder, 
that  it  is  an  enormous  crime,  and  deserving  of  the  severest  punirii" 
ment  as  it  is  of  treason.  This  principle  of  construction  and  its  w^ 
plication  in  the  present  case  are  too  clear  to  leave  a  shadow  of  doobt. 
The  clause  giving  original  jurisdiction  to  the  Supreme  Court,  gifes 
it  exclusively,  in  every  case  to  which  it  is  there  extended*  But, 
whether  in  the  cases  referred  to,  the  Supreme  Court  has  exdusivc 
jurisdiction,  or  concurrent  with  the  County  Courts,  it  will  readilj 
be  perceived  has  no  bearing  on  the  present  question.  The  great 
question  is,  does  the  original  jurisdiction  of  the  Supreme  Comt,  by 
a  sound  construction  of  the  act  recited,  or  of  any  other  act,  extend 
to  the  offence  charged  in  this  indictment  ? — an  offence,  not  contain- 
ed in  the  act  for  the  punishment  of  certain  high  crimes  and  mode- 
meanors — a  case  in  which  the  fine  or  penalty  is  not  appropriated  to 
the  State,  or  to  the  State's  treasury— a  case  in  which  the  punishmeDt 
does  not  extend  to  the  loss  of  life,  limb  or  disfranchisement,  and  of 
which  jurbdiction  is  no  where  expressly  given  to  this  Court. 

It  has  been  contended  by  the  Attorney  for  the  State,  that  all  fiaej 
and  penalties  for  offences  against  the  State,  unless,  by  law,  otherwise 
appropriated,  accrue,  of  course,  and  belong  to  the  state  5  and,  conse- 
quently, that,  in  all  cases  of  offences,  where  the  ffne  or  penalty  is 
not  otherwise  appropriated,  the  Supreme  Court  have,  within  the 
very  words  of  the  act,  not  only  original,  but  exclusive  jurisdiction. 
On  the  part  of  the  respondent,  it  is  contended,  that  the  chusa  in 
the  act,  "  where  a  fine  or  penalty  accrues  to  the  State,"  embraces 
those  cases,  and  those  only,  where  a  fine  or  penalty  is  approprmted 
and  given  to  the  State's  treasury,  by  express  provisions^  erf  an  act  of 
the  legislature;  and  that  the  County  Courts  have  original  excluri^ 
jurisdiction,  in  all  cases  where  the  fine  or  penalty  is  not  thus  appro- 
priated, unless  jurisdiction  be  otherwise  expressly  given  to  the  Su- 
preme Court,  and  the  Supreme  Court  have  appellate  juriscficlion 
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Tbe  Court  ai^  of  opinion^  that  tbe  latter  is  the  true  construction)  Rutland^ 
thatii  is  the  construction  made  by  the  legislature,  and  from  which  m<L^ 
tbe  Court  are  not  at  liberty  to  depart.  ^^'^/-^*/ 

It  will  be  recollected,  that  at  the  two  sessions  of  the  legislature  ^^*®* 
kolden  in  February  and  October,  1797>  a  revision  of  the  whole  code  Campbell, 
•of  Statute  law  was  made,  with  a  view  to  a  general  system.  The 
acts  already  mentioned  were  then  passed,  and  another  act,  which 
inakes  a  part  of  the  system,  entitled  <'  an  act  relating  to  fines  for- 
feitures, &c.^'  by  which  it  is  enacted,  section  second,  "  That  all 
^ses  and  penalties  imposed  on  any  person  or  persons,  in  conse- 
quence of  any  criminal  prosecution,  or  for  the  breach  of  any  penal 
law,  originally  commenced  in  the  Supreme  Court  of  judicature, 
shall,  together  with  the  costs,  belong  to  and  be  paid  into  the  Stale's 
treasmy,  for  the  use  of  the  State,  &c."  Section  third,  '« That  all 
fines  and  penalties  imposed  Sec,  when  the  prosecution  shall  be  com- 
menced in  any  County  Court,  shall  belong  and  be  paid,  together 
with  costs,  to  the  County  treasury  of  the  same  County."  Section 
Iburth,  appropriates  the  fine  or  penalty,  where  the  prosecution  is 
originally  commenced  before  a  jusitce  of  the  peace,  td  the  treasury 
of  the  town,  where  the  offence  was  committed.  With  a  proviso, 
that  if  any  such  fines  penalties  and  costs,  shall  be  otherwise  dispos- 
ed of  by  any  express  law  of  this  State,  the  same  shall  be  disposed  of 
according  to  the  order  of  such  law. 

Now  the  whole  code  of  revised  laws,  intended  to  form  a  system, 
art  to  be  construed,  by  comparing  and  reconciling  one  part  with 
another,  as  though  the  whole  were  contained  in  one  act.  By  an 
examination  and  comparison  of  the  several  acts,  it  is  clear  that  the 
legislsttive  did  not  intend  that  a  fine  ot  penalty,  should,  because  not 
otherwise  appropriated,  be  considered  as  belonging  or  accruing  to 
the  Slate.  And,  can  a  fine  or  penalty  be  considered,  as  so  aecruing 
to  the  State,  as  to  give,  to  the  Supreme  Court,  exclusive  jurisdiction, 
and  yet,  not  so  accrue,  as  to  authorize  a  payment  to  the  use  of  the 
State,  without  an  express  provision  by  statute  ?  This  cannot  be  ad- 
mitted. Besides,  if  such  had  been  understood  or  intended  by  the 
l^gislatttre  to  be  the  principle,  the  provision  in  the  second  section  of 
tbe  act  relating  to  fines  and  penalties,  wodd  serve  no  other  purpose 
than  to  mislead.  The  provision  in  the  third  section,  that  in  prose^ 
cmioBS  comroenced  before  the  Connty  Courts,  the  fine  or  penalty 
AM  belong  to  and  be  paid  to  the  County  treasury,  would  in  ca*^ 
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RuOand,    of  concurrent  jurisdiction,  have  been  necessary,  for  the  purpose  of 
^*  m?^*    diverting  the  fine  or  penally  from  the  Sute  treasury.     As  in  the 
v^'N/'^^y  case  of  simple  larceny,  in  the  first  section  of  the  act  for  the  punish- 
State      jQ^nt  of  inferior  crimes  and  mbdemeanors.     This  section,  in  which 
Campbell,  the  fine  is  not  appropriated,  gives  to  the  Supreme  Court,  and  lo  the 
County  Courts  concurrent  jurisdiction  of  the  ofience.     Other  in- 
stances may  be  found  in  the  statutes,  which  it  is  unnecessary  to  enu- 
merate. 

On  the  whole,  the  Court  are  of  opinion,  that  the  principle  adopt- 
ed by  the  legislature,  on  this  subject  is,  that  fines  and  penalties  shafi 
go  to  some  publi<r  use,  but  the  particular  Use  to  depend  on  legida- 
tive  provision.  That  the  provision  in  the  second  section  of  the  act 
relatmg  to  fines  and  penalties,  was  not  intended  to  give  jurisdiction 
to  the  Supreme  Court,  or  in  any  way  to  effect  it ;  but  presupposes  a 
jurisdiction  in  the  cases  therein  conunenced,  either  from  the  dause 
before  cited  from  the  Judiciary  act,  or  from  some  other  act,  giving 
this  Court  jurisdiction  in  particular  cases. 

It  is  abo  in  this  case  observable,  that  the  twenty  first  section  of 
the  act  for  the  punishment  of  certain  inferior  crimes  and  misdemean- 
ors, on  which  the  present  prosecution  is  founded,  notwithstanding 
the  fine  is  not  limited  or  appropriated  by  the  act,  treats  the  offeDce 
as  cognizable,not  in  the  Supreme  Court,but  in  the  first  instance,  and 
as  a  matter  of  course  before  a  justice  of  the  peace  ;  and,  in  case  of 
aggravation  to  be  sent  to  the  County  Court.  The  last  clause  m 
this  section  is,  "  and  if  the  offence  be  aggravated  by  any  highha«i- 
ed  violence,  it  shall  be  the  duty  of  the  justice  of  the  peace^^to  bind 
over  the  offender  to  the  next  County  Court,  of  the  same  Coooty,  in 
which  tiie  offence  shall  be  committed'. 

The  Supreme  Court,  as  well  as  the  County  Courts,  are  m  one 
sense,  courts  of  common  law  5  thehr  proceedings  and  decisions  are 
accordingtothe  course  of  the  common  law;  but  even  this  b  estab- 
lished, or,  which  b  the  same  thing,  adopted,  with  various  modifiea- 
tions,  by  the  constitution  and  statute  laws  of  the  State. 

The  constitution  provides  generally,  that  a  Supreme  Court  shall 
'he  establbbed  in  the  State,  and  County  Courts  in  the  several  ccnj^ 
ties,  for  the  administratioA  of  justice.  But,  the  extent,  the  limitation 
and  modification  of  their  several  powers,  are  left  as  subjects  of  legir 
jativeprovbion.  A  brief  notice  of  the  several  provisions,  which 
.the  legblature  have,  firom  time  to  time,  made  on  thb  subject,  will 
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throv  additional  light  on  the  question  before  discussed,  and  lead  us    RuOand, 
to  the  same  conclusion.  'iBiiT* 

The  first  act  establishing  a  Supreme,  or,  as  it  was  then  called,  ^^'N/"^/ 
a  Superior  Court,  was  passed  in  the  year  1779,  soon  after  the  or-      ^''^* 
ganization  of  the  Government  of  Vermont.     This  act  gives  jur  jsdic^  Campbell. 
tion  in  criminal  matters  to  that  Court  in  the  following  words; 
^'  Which  Court,  (the  superior  Court)  shall  have  cognizance  of  all 
pleas  of  the  State,  that  relate  to  life,  limb  or  other  corporal  punish- 
ment ;  also  fines,  banishment  and  divorce ;  and  shall  have  power 
to  hear  and  determine  the  same,  by  jury  or  otherwise,  according  to 
law,  and  award  execution  accordingly.''    At  that  time  no  County 
Court  had  been  established. 

In  June,  1782,  this  act  was  repealed,  and  another  act  passed, 
which  gave  jurisdiction  to  the  Supreme  Court,  in  these  general 
terms  :  '^  Which  Court  shall  have  cognizance  of  all  pleas  of  the 
State,  criminal  actions  and  causes,  and  whatsoever  relates  to  the 
conservation  of  the  peace,  and  punishment  of  offenders.''  This  last 
act^  was  adopted  in  the  revised  code  of  1787,  without  any  alteration 
on  this  subject.  The  same  act  gave  jurisdiction  to  the  County 
Courts,  cf  most  crimes  short  of  capital ;  so  far,  of  course,  the  juris- 
dictions were  concurrent.  On  the  first  day  of  November,  1791,  the 
legislature  repealed  this  last  act,  and  passed  another  on  the  same 
subject,  by  which,  jurisdiction  was  given  to  the  Supreme  Court,  in 
the  same  general  terms.  But  in  a  following  section,  for  the  purpose 
of  restraining  the  jurisdiction  of  the  County  Courts,  it  is  further  en. 
acted.  ^^  That  the  Supreme  Court  shall  have  original  exclusive 
jurisdiction  of  all  such  crimes,  as  are  enumerated  and  described,  in 
an  act  of  thb  State,  entitled  an  act,  against  adultery,  polygamy  dnd 
fornication,  except  fornication.  And  also,  original  and  exclusive 
jurisdiction  of  all  crimes,  enumerated  and  contained  in  an  act  of 
this  State,  entitled  an  act,  for  the  punishment  of  divers  capital,  and 
other  felonies ;  and  also  shall  have  original  exclusive  jurisdiction  of 
treason,  mis-prision  of  treason,  counterfeiting  the  currency  of  the 
State,  and  every  species  of  forgery,  perjury,  subornation  of  perjury, 
mcest,  rapes,  defammg  the  civil  authority,  and  all  other  crimes  and 
misdemeariors,  where  a  fine  or  peualty  is  going  to  the  State's  treas- 
ury 3  or  where  the  punishment  extends  by  common  or  statute  law  to 
the  loss  of  life,  limb  or  banishment. 

Thus  the  legislature  have,  at  all  times^  exercised  what  is,  indeed. 
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Stote 

vt. 

Campbell. 


Rutland,  a  constitutional  right,  the  power  to  extend,  limit  and  modify  the 
*  im^  jurisdiction  of  the  several  Courts.  The  omission,  in  the  present  ja* 
diciary  act,  of  the  clause  giving  general  original  jurisdiction,  la 
criminal  matters,  to  the  Supreme  Court,  must,  on  every  rational  and 
legitimate  principle  of  construction,  be  considered,  so  far  a  limiti- 
^ion,  so  far  a  restraint  of  the  jurisdiction  which  the  Sopreme  Coorl 
had  exercised  under  the  former  acts.  The  repeal  in  whoie,  orio 
part,  of  an  act  giving  power,  authority  or  jurisdiction,  is,  8o  ^,  t 
repeal — a  negation  of  the  power,  authority  or  jurisdiction. 

The  Court,  therefore,  ailer  a  full  consideration  of  the  case,  ait 
unanimously  of  opinion,  that  tbus  Court  has  not  jurisdiction  of  dK 
offence  charged  in  the  indictment  $  and  accordingly  the  indictmoit 
must  be  dismissed,  and  the  respondent  dischaiged. 


Rutland, 

February. 

1814. 


Young  vi.  Shaw. 

A  power  to  take  recosninnces,  with  any  legal  condition,  !i  incideot  to  every  eon- 
mon  law  court  of  record.  Therefore,  although  the  statute,  whieh  aathoriiii 
the  defendant  in  certain  cate<,  to  file  ia  court,  a  declaration  on  book  agaoMt 
the  plaiiitifi',  provides,  that  the  defendant  shall  become  recogoiied,  &c.  Yet, 
if  a  third  person,  in  such  case,  becone  recogniied,  instead  of  the  defentfaot— 
rach  recogQitaoce  it  valid,  and  a  good  and  legal  tecoritj  to  the  cogntsee. 

THIS  was  an  action  of  debt  on  recognizance.  The  declaration 
set  forth  the  occasion  on  which  the  recognizance  was  taken,  and  the 
condition. — That  Guilford  D.  Young,  the  present  plainttfi^  hid 
commenced  an  action  on  a  note  of  hand,  against  Andrew  McFa^ 
land.  On  the  entry  of  that  action  in  the  County  Court,  McFariand 
filed  a  declaration  on  book  against  the  plainti^,  Guilford  D.  Yooag, 
under  the  ninety  third  section  of  the  judiciary  act,  and  Samuel 
Shaw  the  now  defendant,  became  recognized  before  that  Court  to 
Guilford  D.  Young,  for  the  prosecution  of  the  declaration  on  book, 
in  favor  of  McFarland  against  him,  and  for  costs,  in  case  of  failure. 
In  the  declaration  on  book,  judgment  was  rendered  in  favor  of 
Young,  the  present  plaintiff,  for  his  costs,  which  remained  unpaid. 

To  this  delaration  there  was  a  demurrer  and  joinder. 

IFrJ^'onu  and  MnUanj^  in  support  of  the  demurrer,  conteiwlefl 
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that  the  CoontyConrtybefow  whom  the  recognizancc^nAis  cue  WM  ^^''^ 
takea,  kad  no  authority  to  take  a  recogDizaDce^  of  any  other  person,  1814. 
than  of  him,  who  filed  the  declaration  ;  the  recognisance,  therefore, 
liaTmg  been  taken  without  authority,  is  TQtd.  They  recited  the 
words  of  the  act,  ^  at  the  tiiae  of  filing  such  declaration,  the  der 
feadant  or  defendants,  shall  become  recognized  to  the  plaintiff,  &c." 
^faey  insisted  that  the  recognisance  could  not  be  held  good,  under 
tlie  statute,  and  that,  at  conunon  hiw  it  could  not  be  valid,  as  iC 
was  taken  in  a  case  unknown  to  the  common  law — that  our  courts 
derive  not  their  power  from  the  common  law,  but  from  statute. 
Common  law  jurisdiction  is  given  by  statute,  but  no  general  author- 
ity to  take  recognisances ;  they  have  this  authority  in  particnlar 
cases  only,  given  by  statute*  They  insisted,  therelbre,  that  the  re» 
cognisance  was  void,  as  clearly  as  it  would  have  been,  if  taken  with 
a  condition  different  from  that  prescribed  by  law« 

Langdony  for  the  plaintiff.  The  declaration,  in  this  case  states 
that  Samuel  Shaw  the  present  defendant  became  recognized,  at  the 
special  instance  and  request  of  McFarland,  the  then  defendant ; 
^ndquifacU  per  aUum^  fadt  per  96^  is  a  maxim  of  law.  And 
many  things  are  good,  though  not  done  precisely  agreeably  to  the 
letter  of  a  statute,  if  the  principal  object  of  the  statute  be  attained. 
As,  where  the  statute  makes  it  necessafy  that,  on  the  allowance  of  a 
writ  of  error,  a  recognizance  be  taken  in  double  the  amount  of  the  « 
debt,  yet,  if  taken  for  more  it  is  good.  So,  if  an  executor  enter  into 
a  recognizance,  though  not  required  by  law,  so  to  do,  it  is  good,  2 
L.  R.  1138,  Fanshaw  ve.  Morrison,  same  1459,  Johnson  tv.  La- 
serre.  These  cases  shew  that  courts  have  a  common  law  power  to 
take  recognizances.  And,  io  this  case,  the  condition  was  for  a 
thing  moral  and  legal — to  secure  to  the  plaintiff  the  co^ts  which  he 
might  wrongfully  sustain. 

The  opinion  of  the  Court  was  delivered  by 

CaiFMAK,  Ch,  J.  It  is  not  now  a  question,  whether  the  County 
Court  ought  to  have  received  the  declaration  of  McFarland  in  that 
case,  without  his  becoming  personally  recognized  to  Young,  the 
then  plaintiff,  nor  does  it  now  appear,  whether  he  did  personally 
cecognize  or  net.  But  the  question  u,  whether  the  recognizance, 
taken  of  the  defendant,  Shaw,  into  which  he  undersundingly  enter- 
^  and  which,  as  to  the  oocasiim,  purpose  and  condition  is  against 
29 
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^^nOtmrf,  BO  law  Justice  or  policy^  is  illegal  and  void,  merely  because  odl 
181*4?^'  specially  authorized  by  statute  on  that  occasion.  The  statute  re- 
quires, that  the  defendant,  filing  a  declaration  on  book,  in  sock 
case,  shall  become  rec^^ized  to  the  plaintifiT,  whose  action  is  to  be 
stayed,  to  wait  the  event  of  such  declaration.  If  he  procure  anotii* 
er  person  to  be  recognized  in  his  stead,  or  jointly  with  him,  it  b  net 
immoral — it  is  not  against  any  positive  law,  or  against  any  ^io^ 
pie.  If  it  be  void,  it  is  because  Courts  o(  common  lawjBrku 
diction,  have  no  power  to  take  a  recognizance  in  any  case^  im 
less  specially  authorized  by  statute. 

It  is  said  that  the  courts  in  this  State,  do  not  derive  any  poUrQt 
from  the  common  law,  but  all  their  powers  are  conferred  by  stiM^ 
and,  although  they  have  common  law  powers,  yet  those  powers  att 
conferred  by  statute  ;  but  this  is  not  precisely  so.  The  establiil^ 
ment  of  Courts,  is  provided  for  by  the  constitution.  Tbejr  are  or- 
ganized, and  their  powers,  defined,  modified,  limited  or  extended  lif 
statute,  as  it  was  supposed,  the  nature  of  the  government  restored, 
and  as  would  best  secure  a  due  and  prompt  adminbtration  d[  jm 
tice.  ^ 

The  provisions  of  the  constitution  are  \erf  brief,  on  this  sobjec^ 
and  have  a  constant  reference  to  the  common  law,  without  vAoA 
they  would  be  unintelligible.  Had  the  legislature  simply  org^DOfd 
the  several  courts,  without  any  further  provision,  relatmg  tolbeff 
powers  or  mode  of  proceeding,  they  would  have  had^  as  necessarily 
incident,  all  the  powers  of  similar  common  law  courts,  not  iooo*- 
sistent  with  the  nature  of  the  government,  and  the  general  profii* 
Ions  of  the  constitution.  Where  the  legblature  have  by  statute  Uft* 
dertaken  to  declare,  ascertain,  limit,  extend  or  modify  these  pov. 
ers,  the  statute  must  govern.  In  every  case  of  incidental  prnwesh 
not  acted  upon  by  the  legislature,  the  common  law,  as  applicable  |o 
the  institution  of  the  court,  b  the  only  rule  and  guide.  As  I0  tUs 
incidental  power  of  taking  recognizances,  and  such  power  m  m- 
questionably  incident,  to  every  common  law  court  of  recocd,  the  k- 
gislature  have  not  in  any  one  instance  acted  upon  it*  It  has  never 
been  thought  necessary  to  declare  the  power  to  exist,  in  any  of  tlMi 
courts.  There  b  not  a  single  clause  in  any  of  our  statutes,  on  thb 
subject,  either  enabling  or  restraining  ^  and  that,  because  the  l^gis^ 
lature  have  always  understood,  as  this  Court  now  understand  it^ 
that  it  is  a  power  incident  to  every  common  law  c^urt  of  record. 
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The  legislature  ia  many  instancei,  have  by  law  directed,  dmt  parties    Ruthnd, 
in  court,  either  by  themselves  or  with  sureties,  in  the  course  of  pro'      \%h!^' 


ceedings,  civil  and  criminal^  shall  become  bound,  by  way  of  recog- 
nizance, either  to  the  opposite  party,  to  the  State,  or  to  some  public     ^"* 
treasury  :  but  in  no  instance  has  it  been  thought  necessary,  to  give     Sb«w. 
tt  court  of  record  power  to  take  such  recognizances:  and,  clearly 
because  such  court  was  considered  as  ahready  possessed  of  the  pow- 
er generally,  as  necessarily  incident  to  its  institution. 

Every  recognizance  acknowledged  in  a  court  of  record,  with  any 
legal  condition  whatever,  is  a  good  and  legal  security  to  the  coniu 
zee,  whether  conditioned  for  the  payment  of  money,  or  for  the  per 
formance  of  any  thing,  not  contrary  to  law.  On  these  principles, 
•this  recognizance  must  be  considered  as  a  good  and  legal  security. 
Had  it  been  a  bond  of  indemnity,  executed  by  the  defendant,  Shaw, 
to  the  plaintiff,  with  the  same  condition,  which  is  expressed  in  this 
recognizance,  no  one  would  presume  to  question  its  legality  and 
bringing  force*  The  only  difference  between  the  two  sureties  is, 
that  this  is  a  security  aiathenticated  with  greater  solemnity.  There 
must,  therefore,  be 

Judgment  for  the  plaintiff*. 


Brown  t;«.  Bebee. 

Ad  tction  casnot  be  maiotained  on  a  note  of  hand,  which  ii  in  the  following  wordf . 
For  value  receired,  I  promife  to  pay  J.  B.  rixteeo  the  first  day  of  May  neit 
with  ioteref  t.  Parol  proof  not  being  adoitsible,  to  eiplajn  locb  patent  ambi- 
gittty  ;  but  the  payee  mast  retort  to  the  original  contract— treating  the  note 
as  a  BulUty. 


RuOand, 


THE  plaintiff  in  error,  who  was  z\sb  plaintiff  below,  had  com* 
menced  an  action  before  a  justice  of  the  pcace,on  a  promissory  note,  February. 
which  was  carried  to  the  County  Court  by  appeal ;  in  whidi  court      '^'^ 
^  plaintiff  declared  on  a  promissory  note  of  the  following  tenor : 

Sixteenth  of  March,  1812.    For  value  received,  I  promise  to  pay 
Jonathan  Brown  sixteen,  on  the  first  day  of  May  next,  with  interest 
(Signed)  AARON  BEBEE. 

The  plaintiff  in  hb  declaration,  averred  that  the  word  sixteeny  in 
the  note,  meant  sixteen  dollars. 
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R^akmdf  Oa  ^1  o(  the  aGden,  upon  the  general  issue,  llie  Coooty  Cour^ 
18 1 1!^*  refiised  ta  admit  parol  evidence^to^plaiBthe  note,  »d  shewiint 
by  tbe  word  suUeen,  the  parlies  meant  siitteea  deUart;  to  iMdk 
decasion  of  the  Court,  tliepleinliff^s  council  excepted,  and  filed  a 
bill  of  exception,  oti  which  this  wril  of  error  was  bron^it  Tbe 
ovoK  assigned)  is,  the  rejeetiMi  by  the  Coitfity  Court,  of  parol  evi- 
dence to  e^lsuji  the  note. 

Plea — that  thiere  is  no  error. 

Strong  and  MaUary^  for  the  plaioliffin  error.  Parol  evideoee 
ought  to  have  been  admitted  to  exj^n  the  note.  The  word  m* 
teen,  had,  in  tbe  minds  of  tbe  parties,  some  meaning ;  it  had  reftr- 
ence  to  somethinjg;.->^<  The  sum  of  sixteen,''  nnot  have  been  intend- 
ed Hioney— they  could  mean  nothmg  else,  as  the  sum  w»  payable 
with  interest.  Under  such  circumstances,  tbe  law  will  petmil  ei^ 
planatJBNi  by  parol  proof ;  and  the  defendant  w91  not  be  pemrflted^ 
by  soch  a  mere  dip  in  drawing  the  note,  to  evade  the  paymoDt  «f 
a  debt,  which  he  honestly  owes,  and  is  bound  in  conscience  to  pi^. 

Langdon^  for  the  defendant*  What  the  parties  intended  by  in- 
serting  in  the  note,  the  words  ^^  sixteen,"  is  as  uncertain  as  any 
thing  can  be.  They  might  have  intended,  dollars,  cents,  pounds^ 
shillings,  pence,  or  any  number  of  any  thing  ;  for  it  may  be  made 
to  mean  any  and  every  thing,  which  passes  by  numb^.  It  is  a 
patent  ambiguity,  which  appears  on  the  face  of  the  instrument ;  and 
parol  evidence  cannot  be  admitted  to  explain  it.    Peak's  Ev«  82« 

The  opinion  of  the  Court  was  delivered  by 

Chifman,  Ch.  J.  the  rule  certainly  is,  as  laid  down  by  the  defen« 
dant's  counsel,  that  parol  proof  cannot  be  admitted  to  explain, 
extend  or  vary  a  written  contract.  There  is  but  one  excep- 
tion, if  it  may  be  called  an  exception,  that  is,  in  the  ease  of  a  latent 
ambiguity.  As  in  the  case  usually  put,  of  a  devise  to  A^— 4lla» 
are  two  persons  by  the  name  of  A.  father  and  son  :  this,  appeariag 
by  parol  proof,  introduces  an  ambiguity,  as  to  the  person  Intended 
by  the  testator.  But  as  the  ambiguity  is  not  apparent  on  the  face 
<if  the  devise,  it  is  called  a  latent  ambiguity,  and  as  it  is  raised  by 
parol,  it  may  be  explained  by  paroU    But  where  there  is  a  devise 
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of  ^50,00  whdly  omittii^  to  name  any  devise ;  this  is  a  patent  am-    RuOand, 
biguity,wlikh  cannot  be  explained  by  parok  *^*i8m^' 

But  it  is  said,  that  this  is  a  mistake,  and  that  mistakes  are  allowed 
to  be  rectified.  There  are  cases  in  which  a  court  of  Chancery  will 
correct  a  mistake,  or  rather,  compel  the  party  to  correct  it,  by  sup- 
plying  what  was  omitted  by  mistake  ;  but  this  does  not  belong  to 
a  court  of  law. 

But,  in  simple  contracts,  a  party  is  rarely  without  remedy  in  a 
court  of  law.  As  in  the  present  ca^e,  the  note  through  an  omission 
being  void  or  inefiectual,  the  plaintiff  may  resort  to  the  original 
contract.  He  may  sue  on  the  original  cause  of  action,  and  recover 
the  demand,  for  which  the  note  was  intended  to  be  given.  Had  the 
plaintiff,  in  this  case,  added  a  count  applicable  to  the  original  con- 
tract, he  might  have  recovered  what  was  bis  just  due ;  he  stiB  may 
have  that  remedy. 

But  in  this  action,  brought  on  the  note,  the  County  Court  were 
right  in  rejecting  parol  evidence,  to  prove  what  the  note  should  have 
heen^  or  how  it  shoultl  iiavo  been  written  5  the  decision  is  support- 
ed equsdly  by  prccedcutj  and  the  soundest  principles.  In  an  ac- 
tloti  on  a  note,  the  plaintiff  is  entitled  to  recover,  by  proving  only 
the  execution  of  the  note  ;  from  the  solemnity  and  certainty  of  the 
instrument,  it  afTolrds  evidence  of  the  contract,  the  consideration, 
and  of  every  thing  which  is  necessary  to  entitle  the  plaintiff  to  re- 
cover. To  give  this  e/Tect  to  a  note,  and  yet  allow  the  plaintitf  to 
supply  any  defect  in  the  note,  by  parol  testimony,  or  in  other 
wordsj  to  prove  what  the  note  should  have  been,  as  agreed  between 
the  parties,  by  parol,  is  perfectiy  inconsistent — it  would  be  to  give 
the  plaintiff  all  the  benefit  of  a  written  contract,  and  yet  permit 
him  to  prove  the  contract  by  parol  testimony. 

The  judgment  of  the  County  Court  must  therefore,  be  affirmed. 


Digitized  by  CjOOQ IC 


230  CASES  IN  THE  SUPREME  COURT 

Rmtlmd 
^*iSu^*  '  Hide  M.  Childs,  and  Others,  in  Error. 

In  an  action  od  an  indennifying  bond,  given  to  a  Sheriff,  by  bis  deputy,  ioattiiO' 
log  breaches  of  the  condition,  it  U  necessary  to  aver,  that  the  depoty  hadheeo 
oegligeot  in  tbe  performance  of  some  official  duty,  that  in  coDsequtaoe  of  neb 
negligence,  tbe  Sheriff  bad  become  liable,  and  that  the  creditor,  or  penonis* 
jared  by  such  negligence,  had  commenced  an  action  against  the  Sheriff,  sod  bM 
recovered  a  certain  sam,  for  his  damage  and  costs,  for  such  neglect  of  the  dcf- 
nty. 

THE  original  action  was  commenced  on  a  bond  giren  to  Araoa 
W.  Hide/late  Sheriff  of  Rutland  County,  by  Rodolphus  R.  Chikb, 
Penuel  Childs,  and  three  others.  On  oyer  the  condition  of  the 
bond  wat  set  forth  as  follows:  "Now,  (he  condition  ofdieabore 
obligation  is  such,  that  if  the  above  named  Rodolphus  R.  CbildS) 
shall  well  and  truly  and  faithfully  perform  and  execute  the  office  of 
deputy  Sheriff,  under  the  said  Aruna  W.  Hide,  Sheriff  as  aforesaid, 
within  and  for  the  CounQ^  of  Rutland,  aforesaid,  from  this  date,aD- 
til  the  third  day  of  December,  1809,  (the  bond  bearing  date  tbe 
« SOth  day  of  November,  1808,)  and  in  all  things,  and  in  all  roatten, 
relative  to  said  office  of  deputy  Sheriff,  indemnify  and  save  harmless 
the  said  Aruna  W.  Hide,  as  Sheriff  as  aforesaid,  his  heirs,  execa- 
tors,  and  administrators  from  all  costs  and  damage,  which  be,  tbe 
said  Sheriff  may  suffer  ^  by  reason  of  any  default  or  neglect  of  tbe 
said  Rodolphus  R.  Childs,as  deputy  Sheriff,  as  aforesaid,  dienthis 
obligation  to  be  void. 

The  defendants  pleaded,  generally  rum  damnificatuB. 

To  which  the  plaintiff  replied,  that  the  said  R.  R.  Childs,  did  not 
well  and  faithfully  execute  the  office  of  deputy  Sheriff,  agreeably  to 
the  condition  of  said  bond,  and,  for  breaches  therein,  the  plaintiff 
assigned  the  following.  That  the  said  R.  R«  Childs,  as  deputy 
Sheriff,  as  aforesaid,  received  of  the  said  Aruna  W,  Hide,  an  execth 
tion  In  favor  of  John  DooliUle  against  Penuel  Childs,  of  Brandon, 
in  said  county  of  Rutland,  on  the  SOth  day  of  November,  1809, 
ligned  by  Martm  Post,  clerk  of  Addison  County  Court,  which  exe- 
cution, the  said  R,  R.  Childs,  hath  never  accounted  for,  and  liath 
paid  only  the  sum  of  ^7  in  part  satisfaction  of  said  execution. 
And  that  the  said  Aruna  W.  Hide,  as  Sheriff  as  aforesaid,  hath  been 
wc<^  for  the  neglect  of  the  said  R.  R,  Childs,  in  not  returning,  cd- 
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lectiDg  and  paying  over  said  execution,  at  the  County  Court  holden    RtUUnd, 
at  Rutland^  in  and  for  the  county  of  Rutland,  on  the  thurd  Mondajc      J^^* 
of  November,  1810,  and  a  judgment  in  said  suit  had  against  him  v^'^'^^*^ 
for  the  sum  of  $40,99  cents  damages,  and  for  the  sum  of  j(ll,  89       ^^^ 
cents  costs  of  suit,  and  execution  was  taken  out  on  said  judgment|     Chiids, 
and  a  non  est  return  thereon.    And  the  bail  of  tlie  said  Aruna  W,      ^  ** 
Hide  hath  been  sued  therefor,  and  a  judgment  at  the  November 
term  of  Rutland  County  Court,  1811,  recovered  against  said  bai), 
for  the  sum  of  $53,13  cents  damages,  and  for  the  sum  of  $15,92 
cents,  costs  of  the  suit.    Whereby  the  coadition  of  said  bond  hath 
been  broken  and  forfeited,  and  this  he  is  ready  to  verify,  &c. 

To  this  replication,  there  was  in  the  Court  below,  a  general  de- 
murrer and  joinder ;  and  the  Court  rendered  judgment  for  the 
plaintiff  below.  To  reverse  which  judgment,  the  defendant  below 
brought  this  writ  of  error,  and  assigned  the  general  error.  Plea — 
that  there  is  no  error. 

Newel  and  Page^  for  the  plaintiff  in  error.  The'plaintiff's  repli- 
cation in  this  case  is  cleady  bad.  Where  the  defendant,  pleads 
performance  of  the  condition  generally,  the  plaintiff  must  assign  a 
breach,  as  particularly  as  in  a  declaration.  The  plaintiff  below, 
ought,  in  hb  replication  to  have  set  forth  the  court,  in  which  the 
judgment  was  rendered,  on  which  the  execution  was  issued,  which 
wasdeUvered  to  R.R.  Childs,  to  collect  3  and  also,  to  have  set 
forth  the  judgment.  Although  this  be  matter  of  inducement  only, 
yet  it  ought  to  have  been  set  forth,  to  induce  the  principal  foct.  In 
Tamer  v.  Eyers^  3  Bos.  and  PuL  p.  456,  it  is  laid  down,  that,  m  an 
action  for  an  escape,  any  matter  of  inducement,  which  must  be 
proved,  must  be  properly  set  forth,  1  Chit.  492.  The  counsel  also 
inskted  that  an  officer  is  not  liable,  for  not  paying  over  money  col- 
lected on  an  execution,  until  demand  made,  of  the  money,  and  it 
does  not  appear  from  the  replication  that  the  money  was  ever  de- 
manded of  Childs,  the  deputy. 

Langdoftf  for  the  defendant  in  error.  I  have  not  myself,  had  an 
opportunity  to  examine  authorities  in  this  case,  and  certainly  those 
which  have  been  cited  by  the  plaintiff's  counsel,  have  no  applica- 
tion to  the  case  before  the  Court ;  but  it  cannot  be  necessary  to  be 
particular  in  the  assignment  of  breaches  in  such  case,  it  can  be  of 
Bo  use  to  the  defendant.    Surely  it  cannot  be  necessary  to  set  forth 
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RnOimd,    Ac  judgment,  on  which  the  execution  issued,  that  was  d^iveitd  to 
^^«u7'  ChiWs,  the  deputy. 


Hide 


The  opinion  of  the  Court  was  delivered  by 
Chipman,  Ch.  J.  The  replication  in  this  case  is  not  drawn  with 
^'ah  any  technical  accuracy,  either  as  to  the  matter  or  form  5  still  if  we 
can  find  a  breach  sufficiently  alledged,  without  admitting  too  great  a 
latitude  of  intendment,  the  judgment  of  the  County  Court  ought  to 
be  supported  5  but,  on  examination,  we  are  sorry  to  find  that  this  is 
impossible. 

Some  of  the  exceptions,  however,  which  have  been  taken  by  the 
plaintiff,  in  error,  are  not  well  founded.    It  Was  not  necessary,  in 
assigning  the  breach,  in  this  case,  to  set  forth  that  a  demand  had 
been  made,  by  the  creditor  on  the  deputy  Sheriff,  to  pay  over  the 
money,  however  necessary  that  might  be  in  a  suit  in  fovor  of  the 
creditor  against  the  officer.    It  was  also  unnecessary  to  set  out  the 
judgment,  on  which  the  execution  issued.    The  action  was  not  oa 
the  judgment.r-'The  plaintiff  below,  was  not  privy  to  the  judgments 
and  the  defendant  below  would  not  have  been  entitled  to  oyer. 
But  it  was  necessary  to  6et  forth  that  the  execution  was  issued  on  a 
judgment  of  some  court :  in  this  case,  it  is  supposed  to  have  been  a 
judgment  of  Addison  County  Court,  this  is  intimated  by  the  manner 
in  which  the  execution  is  set  out.    It  should  also  have  been  aver- 
red, that  the  execution  was  delivered  to  the  Sheriff,  by  the  creditor, 
to  collect,  otherwise  it  cannot  appear  that  the  Sheriff  had  any  offi- 
cial concern  with  it.    The  replication  should  also  have  set  forth, 
when  the  execution  was  returnable,  and,  in  strictness,  that  it  was  de- 
livered to  the  defendant,  (or,  as  it  is  that  he  received  it)  to  serve, 
execute,  collect  and  return  according  to  law.     There  is  nothing  of 
all  this  in  the  replication.    It  b  not  averred,  that  the  deputy  neg- 
lected to  levy,  collect  or  return  the  execution.     But,  it  is,  in  sooie 
sort  averred,  that  the  deputy  did  not  pay  over  the  whole  amount  of 
the  execution,  by  an  averment,  that  <^  the  said  R.  R.  Childs,  hath 
never  accounted  for  said  execution,  and  hath  paid  only  ninety  seven 
dollars  in  part  satisfaction  thereof.'^    It  ought  to  have  been  direcdy 
averred,  that  the  deputy  neglected  to  serve,  collect  or  return  said 
execution  according  to  law ;  or  that  he  had  Levied  and  collected  the 
amount  of  said  execution,  and  had  neglected  to  pay  over  the  same ) 
that,  by  reason  of  such  neglect,  the  Sheriff  became  liable^  ofsU 
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which  there  is  not  a  word  in  the  replication.  The  replication  RvUand^ 
ought  then  to  have  set  forth,  that,  in  consequence  of  such  neglect  of  ^gu. 
the  deputy,  the  creditor  commenced  an  action  against  the  Sheriff, 
at  a  court,  &c  In  which  action  such  proceedings  were  had,  and 
suffered,  that,  at  such  a  term  of  said  Court,  judgment  was  rendered  Chiidi, 
in  such  action  against  the  Sheriff  for  such  a  sum,  and  thence  to  de- 
duce, that  the  Sheriff  was  damnified.  Instead  of  which,  there  is 
introduced  into  the  replication,  the  following  hrief  statement. 
«  And  the  said  Aruna  W.  Hide  as  aforesaid,  hath  been  sued  for  the 
neglect  of  the  said  R.  R.  Childs,  in  not  returning,  collecting  and 
paying  over  said  executioui  at  the  County  Court  holden  at  Rutland, 
•within  and  for  the  county  of  Rutland,  on  the  third  Monday  of  No- 
vember, 1810,  and  a  judgment  in  said  suit  had  against  him,  for  the 
sum  of  1^40,99  cents  damages,  and  for  the  sum  of  $11,95  cents 
costs  of  suit.  We  may,  indeed,  collect,  from  this  loose  sketch, 
that  the  suit  here  mentioned,  was  in  £ivor  of  the  creditor,  for  we 
cannot  suppose,  that  any  other  person  could  have  been  advised  to 
bring  an  action  for  that  cause,  but,  this  is  too  loose  in  a  plea.  What 
follows,  of  a  non  e$t  of  the  execution,  on  that  judgment— of  a  suit 
and  judgment  against  the  Sheriff's'  bail,  is  surplussage  at  least. 

On  the  whole  the  Court,  find  it  impossible  to  support  the  judg- 
ment of  the  County  Court,  it  must  therefore  be  reversed. 

JuDGS  OF  Probate  v8.  Pratt. 

Ja9M9  Harrington^  and  Robert  Andergon^  Administraton^ 

de  boms  iton,  of  Aaron  Read  deceased^  prosecutors, 

iBaoactioo  on  ma mdmiiiistratloD  bond,  giveD  by  Aaroii  Thrall,  adounittrator  oC 

Aaroo  Read ,  deceaied,  bj  the  admioiitratort,  de  ftoniinon,  of  laid  AaroQ 

.       Read,  proiecatori,  it  wai  adjudged  do  breach  of  way  cooditioo  of  such  bond, 

that,  bj  a  reference,  made  under  an  order  of  the  judge  of  probate,  by  the  coq. 

Kot  of  parties,  that  it  of  the  said  admioittrators,  debanii  non,  of  Aaron  Read  ; 

aod  of  the  adminiitrators  of  the  laid  Aaron  Thrall,  deceased,  a  certain  suot 

was  awarded  in  fayor  of  the  said  admiDitlratort,  d«  honit  non^  of  Aaron  Read, 

tgaiott  the  administrfftor  of  said  Aaron  Thrall,  as  the  amount  of  the  estate  of 

the  said  Aaron  Read,  remaining  in  the  hands  of  the  said  Aaron  Thrall,  at  the 

time  of  his  decease,  and  that,  that  sum  bad  not  been  paid. 

The  condition  in  an  administrator's  bond  to  the  judge  of  probate,  that  the  adnun- 

iitrator  shall  make,  or  cause  to  be  made,  a  true  and  just  account  of  bis  admin- 

iitration,  is  not  broken  by  a  neglect  in  the  administrator  to  pay  the  debts  and 

Bake  a  distribution  of  the  ettoU  of  the  deceased.  Rutland, 

February. 

ON  oyer  of  the  probate  bond,  pri  which  this  action  was  brought,      18U. 
30 
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RtUiand. 

February. 

18U. 


Judge  of 

Probate 

vs. 

Pratt. 
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With  the  ccmdition  thereto  annexed,  the  defendant  pleaded  perlbno« 
ance  of  the  conditions,  by  Aaron  Thrall  the  principal  The  prose- 
cutors  replied,  assigning  two  breaches  of  the  condition ;  the  de- 
fendant rejoined,  and  to  the  rejoinder  there  was  a  demurrer  and 
joinder. 

Langdon  and  MaUaryy  for  the  plaintiff. 

Williams  and  D.  Smithy  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Chihm AN,  Ch.  J.  This  ig>  an  action  on  a  bond,  executed  bjr 
Aaron  Thrall  and  Elizabeth  Read,  as  principal,  and  Ebenezer 
Pratt,  the  defendant,  as  surety,  to  Elisha  Clarke,  judge  of  Probate 
ibr  the  district  of  Rutland,  and  his  successors  in  office,  on  granting 
letter»of  administration  to  the  said  Aaron  Thrall,  on  the  estate  of 
'  Aaron  Read,  then  late  of  Rutland,  deceased.  The  bond  bears  date 
the  first  day  of  September,  1796,  and  in  the  penal  sum  of  J^SOO, 
with  the  usual  condition  as  the  law  directs.  Elizabeth  Read,  soea 
af^er  the  administration  was  granted,  married  to  one  Whipple,  and 
removed  from  the  State,  and  Aaron  Thrall  became  the  sole  admin- 
istrator of  the  estate.  Before  the  commencement  of  this  action, 
Aaron  Thrall  deceased,  and    ■  were  appointed  admlnistraton 

of  his  estate,  and  the  prosecutors  took  out  letters  of  administration 
de  bonis  non  of  the  estate  of  Aaron  Read* 

The  defendants  have  prayed  oyer  of  the  bond,  and  condition,  which 
are  set  forth  on  the  record.  I  will  repeat  the  condition  at  large^  to 
give  a  more  distinct  view  of  the  points  to  be  detided* 

<^  That  if  the  above  bounden  Elizabeth  Read,  and  Aaron  ThraU, 
administrators  of  all  and  singular,  the  goods,  chattels,  and  estate  of 
Aaron  Read,  late  of  Rutland,  deceased,  do  make,  or  cause  to  be 
made  a  true  and  perfect  inventory  of  all  the  goods,  chatties,  credits 
and  lestate  of  the  said  deceased,  which  have  or  shall  come  to  the 
hands,  possession,  or  knowledge  of  the  said  Elizabeth  Read  and 
Aaron  Thrall,  or  into  the  hands,  possession  or  knowledge  of  any 
person  or  persons,  for  them,  and,  the  same  so  made,  do  exhibit  into 
the  registry  of  said  court  of  probate,  for  said  district  of  Rutland,  at 
or  before  the  twentieth  day  of  October  next,  ensuing,  (1796)  and 
the  same  goods,  chattels,  credits  and  estate,^and  all  other  the  goods, 
chattels,  credits  and  estate  of  the  said  deceased,  at  the  tune  of  his 
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decease,  which  shall,  at  any  time  after,  come  into  the  hands  of  the    BuOani, 
said  administrators,  or  into  the  hands  or  possession  of  any  other     ^ml^^' 
person  or  persons,  for  them,  do  well  and  truly  adminnter  according  n^^v-^/ 
to  law.    And  further,  do  make  or  cause  to  be  made  a  true  and  just     ^^J^l^®' 
account  of  the  said  ^ministration,  at  or  before  the  first  day  of  Sep-        m- 
tember,  1797.    And  all  the  rest  and  residue  of  said  goods  and  chat-        "*** 
ties,  credits  and  estate  which  shall  be  found  remaining  upon  the  said 
administrator's  account,  the  same  being  first  examined  and  aDowed 
by  the  said  court  of  Frobate,  sliall  deliver  and  pay  unto  such  person 
or  persons  respectively,  as  the  said  court  of  probate,  shall,  by  their 
decree  or  sentence,  according  to  the  true  intent  and  meaning  of  the 
law,  appoint.''    [The  remaining  part  of  the  condition  has  no  bear 
ing  on  the  points  to  be  decided,  in  this  case,  and  therefore  omitted.] 
The  defendant  having  pleaded  performance  of  the  condition,  the 
prosecutors,    in   their  replication^   have  assigned  the   following 
breaches  of  the  condition. 

1.  <<  That  the  said  Aaron  Thrall,  administrator  of  the  said  Aa- 
ron Reed,  did  not  in  his  life  time,  make,  or  cause  to  be  made  a  true 
account  of  his  administration  of  the  goods,  chattels,  rights  and  cred- 
its of  the  said  Aaron  Read,  deceased,  to  the  said  Court  of  Probate^ 
on  or  before  the  first  day  of  September,  1707|  accordiag  to  tenor 
and  efiect  of  the  condition  of  said  bond,  although  often  thereto  re- 
quested and  demanded,  but  the  said  Aaron  Thrall,  in  his  lifetime^ 
and  his  heirs  and  administrators,  since  his  desceasc,  have  ever  refus- 
ed, and  still  do  refuse  to  account,  either  to  the  judge  of  probate,  or 
to  the  prosecutors,as  administrators  as  aforesaid,  for  the  sum  of  5,380 
dollars  of  the  estate  of  the  said  Aaron  Read,  which  was  in  (he 
hands  of  the  said  Aaron  Tlu^l,  in  his  life  time,  and  came  into  the 
hands  of  his  administrators  after  his  decease. 

2.  ^  That  the  sum  of  $3,359,61  events,  had  been  bj,  or  under  an 
order  of  reference,  made  by  the  judge  b£  Probate,  with  the  consent 
of  parties,  awarded  to  the  prosecutors^  as  administrators  de  bonis 
soft,  of  the  said  Aaron  Read,  deceased,  being  the  amount  of  the 
estate  of  the  said  Aaron  Read,  in  the  hands  of  the  said  Aaron 
Thrall,  at  the  time  of  his  decease ;  and  assigning  as  a  breach,  that 
neither  the  said  Aaron  Thrall  in  his  life  time,  or  bis  administrators 
since  his  decease,  had  paid  over  the  same,  to  the  prosecutors,  ad- 
ministrators as  aforesaid,  nor  had  they,  or  either  of  them,  accounted 
with  the  judge  of  probate  for  the  same." 
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The  defendant  has  rejoined,  as  to  the  first  breach  assigned^  that 
the  said  Aaron  Thrall,  as  administrator  of  the  said  Aaron  Read^  did 
in  his  lifetime,  make  a  true  and  just  account  of  his  said  administra- 
tion  of  the  goods,  chattels,  credits  and  estate  of  the  said  Aaron  Read, 
to  the  said  Court  of  Probate,  before  the  said  first'day  of  September, 
1797;  to  wit,  on  the  24th  day  of  February,  1797,  which  account 
was  received  and  allowed  by  the  said  Court  of  Probate,  on  the  said 
24th  day  of  February,  1797,  as  appears  by  the  records  thereof,  re. 
maining  in  the  said  Court  of  Probate.  The  answer  to  the  second 
breach  assigned  is  not  material. 

The  prosecutors  having  by  oyer,  spread  upon  the  record,  the  pro- 
ceedings and  record  of  the  court  of  Probate,  in  the  defendant's  re- 
joinder mentioned,  demurred  to  the  plea. 

After  stripping  the  case  of  the  mass  of  vorbage,  in  which  it  is  in- 
volved  on  the  record,  the  whole  is  solved  by  an  answer  to  two  ques- 
tions. 

1.  Have  the  prosecutors  assigned  any  breach  of  the  condition  of 
the  bond  afiectuig  their  interest,  as  administrators  de  bonU  non  of 
Aaron  Read  ? 

2.  If  such  breach  be  assigned,  has  the  defendant  given  a  suffi- 
cient answer  to  it  ? 

The  first  breach  assigned,  is  that  the  principal,  Aaron  Thrall  did 
not  make,  or  cause  to  be  made,  a  true  and  just  account  of  his  ad- 
ministration, on  or  before  the  said  first  day  of  September,  1797, 
according  to  the  tenor  and  efiect  of  said  condition.  This  is,  in  sub- 
stance a  good  assignment  of  a  breach  of  one  of  the  conditions  of  the 
bond.  How  far  it  is  a  breach,  affecting  the  interest  of  the  prosecu- 
tors, the  Court  do  not  thmk  it  material  to  inquire ;  because  the  de- 
fendant in  his  rejoinder,  has  answered  it,  by  setting  forth  a  fiill  and 
complete  performance,  by  his  principal,  Aaron  Thrall :  and  the 
prosecutors  not  content  with  this,  have,  by  praymg  oyer  of  the  Pro- 
bate records,  placed  on  this  record,  full  evidence,  of  such  perform- 
ance. 

It  has  been  urged,  indeed,  that  the  condition  enjoining  a  true  ac- 
count to  be  made  By  the  time  limited,  comprehends  the  whole  ad- 
ministration, even  to  the  final  distribution,  but  this  is  not  so.  The 
distribution  is  necessarily  subsequent  to  the  making  of  the  ac- 
count, which  must  first  be  done,  in  order  to  ascertain  the  fund  of 
which  distribution  is  to  be  made,  and  it  is  enforced  by  a  distinct 
condition  following  in  its  natural  order. 
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The  second  assignment  of  a  breach,  does  not  set  forth  a  breach    RuUand, 
of  any  condition  to  be  found  in  the  bond — there  is  nothing  to  which     *i8i  J^' 
fhe  supposed  breach  can  apply.   -But  were  there  any  condition,  to  ^^^^^-^ 
which  it  might  be  applied,  there  b  an  absurdity  in  the  manner  of   ^S^^f  ?^ 
assigning  it.     It  is  assigned  as  a  breach  of  some  supposed  condi- 
tion, that  Aaron  Thrall  did  not,  in  his  life  time  pay,  and  that  his 
administrators  have  not  paid  a  certain  sum  awarded  since  his  death. 
It  supposes  that  a  duty  may  as  well  pass  from  an  administrator  ta 
his  intestate,  as  from  the  intestate  to  his  administrator.    The  Court 
are  for  these  reasons  unanimously  of  opinion,  that  there  must  be 

Judgment  for  the  defendant. 


DuPY,  qui  tarn  t;9.*WiCKwiRE. 

/ 
Ao  act  of  the  leginlatare  directing  a  depositioo  to  be  read  in  the  trial  of  a  cause, 
is  ao  iDtfrfercDce  with  the  Judiciary  department,  is  retrospectire  in  its  ope- 
ration, a  legislative  sentence  rather  than  a  law,  and  void ;  being  against  the 
constitution  of  this  Slate,  and  the  constitution  of  the  United  States. 
A  deposition  taken  to  be  used  in  a  qux  ifim  action  is  admissible,  and  may  be  read  in 
evidence,  althoti^b,  in  the  caption  the  prosecutor  be  stated  as  the  sole  plaintiff, 
ooictiug  the  ^t  tarn. 

THIS  was  an  action  of  debt  for  three  huftdred  dollars,  brought  BenwLngtm 
on  the  eleventh  section  of  the  act  providing  for  the  support  of  the  ^*I*IVJ7" 
poor,  in  which  the  plaintiff,  who  sues,  as  well  in  his  own  behalf,  as 
in  behalf  of  the  town  of  Readsbprough,  declares,  that  the  defendant 
did)  on  the  15th  day  of  June,  1810,  transport  into  the  town  of 
Readsborough,  one  Jacob  Morse,  a  poor  person,  not  having  a  legal 
settlement  in  ssdd  town,  with  an  intent  to  make  the  said  town  of 
ileadsborough,  chargeable  with  the  maintenance  of  the  said  Jacob 
Morse. 

Wright^  for  the  plaintiff,  on  trial,  offered  the  deposition  of  Jacob 
Morse,  the  pauper.  In  the  caption  of  the  deposition,  the  cause  in 
which  it  was  to  be  used,  was  entitled  an  action,  in  which  Joshua 
IHipy  is  plaintiff,  and  Reuben  Wickwiie  b  defendant,  omitting  the 
gvi  tarn.  Morse  the  pauper  had  died,  pending  the  action  ^  and  the 
deposition  havmg  been  rejected,  on  the  trial  of  the  action  in  the 
County  Court,  the  plaintiff  had  procured  an  act  of  the  legislature^ 
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Bemdngim  directing  the  deposition  to  be  read  in  any  future  tria]|  of  the  action, 
\%i^'  notwithstanding^  the irr^ularity  in  the  caption. 

Fa^y  for  the  defendant,  objected  to  the  admission  of  the  deposi- 
tion. It  is  not  taken  to  be  used  in  this  cause ;  the  omission  of  ^' 
tarn  is  fatal.  Joshua  Dupy  ^t  tarn  v.  Reuben  Wickwirt,  is  an  ac- 
tion totally  different,  from  an  action,  Joshua  Dupy  o.  Reuben 
Wickwbre. 

ff  right f  for  the  plaintiff  contended,  that  the  omission  of  gtd  ttm 
did  not  vary  the  title  of  the  action.  Such  action  is  considered  as 
in  substance,  an  action  in  favor  of  the  prosecutor,  and  he  is  treated 
as  the  sole  plaidtiff,  2  Hawdins,  379-  But,  as  the  Court  bdow,  bad 
rejected  the  deposition,  the  plaintiff  had  procured  an  act  of  the  le- 
gislature to  be  passed,  directidg  the  deposition  to  be  read,  and  he 
produced  a  copy  of  the  act. 

By  the  Court.  If  the  plaintiff  be  entitled  to  read  the  deposition 
in  this  case,  he  is  not  entitled  to  read  it  by  virtue  of  the  act  of  the 
l^islature.  The  act  is  most  clearly  unconstitutional  and  void.  It 
is  an  attempt  of  the  legislature  to  make  a  judicial  decision  in  a  par- 
ticular case  ;  but  the  constitution  of  this  State,  prohibits  the  legisla- 
ture from  the  exercise  of  any  judicial  powers.  The  act  is  also  re- 
trospective in  its  operation,  is  rather  in  the  nature  of  a  legislattre 
sentence,  order  or  decree,  than  of  a  law.  Besides,  if  the  depositioa 
was  not  legally  taken  in  this  case,  it  is  a  mere  voluntary  affidavit. 
And,  the  person  making  such  a  voluntary  affidavit,  doe»  not  subject 
himself  t#  the  pains  and  penalties  of  perjury,  for  any  false  sweariqg 
in  such  affidavit ;  it  is  not  taken,  therefore,  under  that  security  tir 
which  the  person,  Jigainst  whom  it  is  to  be  read,  is  entitled ;  noTi 
can  any  expos  facto  law'give  that  security.  Suppose  this  depott- 
tion  to  have  been  false,  in  some  material  feet,  and  that  Morse  weie 
not  dead,  but  gone  to  some  parts  unknown,  and,  by  virtue  of  tUs 
act  his  deposition  read,  and  a  verdict  obtained  against  the  defend- 
ant, and  Morse  should  return ;  conUhe  be  coniicted  of  per|ury,for 
swearing  felsely  in  giving  the  deposition  ?  Certainly  not.  Even  if 
the  legislature  should  have  specially  provided,  that  the  deponent, 
should  be  liable  to  all  the  pains  and  penalties  of  wilful  and  corrupt 
perjury,  for  false  swearing;  such  expos  facto  provision  would 
have  been  void,  as  being  against  the  constitution  of  this  State,  the 
constittttien  of  the  United  States,  and  even  against  the  laws  of  na^ 
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tare.    The  deposition,  therefore  cannot  be  admitted  on  the  author*  Stnmn^ 
ity  of  the  act  of  the  legislature.  ^*  wTi*^* 

But,  the  Court  on  consideration  are  of  opinion  that  the  deposition  n^^v-^/ 
is  legally  taken.    It  seems  to  have  been  settled  that  the  person  suing      '^"P'^ 
in  such  case  Aiay  bring  the  action  in  his  own  name  only.    InEng-  Wickwir^ 
land,  the  writ  may  be  brought  qui  tam,  and  the  decUiration  be  in 
the  name  of  the  pers#n  prosecuting  only — and,  that  there  is  no  ne- 
cessity that  the  writ  or  declaration  should  express  the  qui  tarn.  The 
person  prosecuting  may  well  be  considered  as  the  sole  plaintiff. 
The  title  of  the  action  given  in  the  caption  of  the  deposition  b  suffi- 
ciently correct 

Let  the  deposition  be  read. 


Mead  Administrator  of  Lss  vs.  Malvrt  and  Swift« 

Ifa  collector  of  land  tax,  omit  to  lodge  in  tbe  town  clerks  o^e,  or  other  proper 
office,  to  accovttt  of  his  proceedings,  within  thirty  days  frooi  the  cioie  of  hit 
veodue,  for  the  tale  of  laodti,  his  sales  are  void,  and  oo  title  is  acquired  ooder 
iucb  vendtie. 

THIS  was  an  action  of  ejectment  for  a  farm  of  land  in  Manches-  Binningion 

Febrwary. 

ter.     On  trial  to  the  jury  upon  the  general  issue,  the  plaintiff  made      1814. 
OQt  an  apparent  good  title  on  record,  and  proved  that  he  died, 
seked  of  the  prembes  demanded. 

The  defendants  then  set  up  a  title  in  one  of  the  defendants,  (the 
other  behig  a  tenant)  by  virtue  of  a  vendue  sale  of  the  premises,  by 
Bull,  ccmstable  of  the  town  of  Manchester,  and  collector  of  a  land 
tax  of  one  cent  on  the  acre,  granted  by  the  legislature  in  October^ 
1797. 

The  act  granting  the  tkx  was  read,  and  the  defendants  offered  in 
evidence,  a  copy  of  the  record  of  the  proceedings  of  the  collector  in 
the  vendue,  certified  by  the  town  Clerk  of  Manchester.  It  appear- 
ed  by  the  copy  of  the  record,  that  the  proceedings  of  the  collector 
were  regular,  and  that  his  vendue  for  the  sale  of  lands,  was  closed 
on  the  thirty  first  day  of  July,  1799 ;  and  that  a  copy  of  his  pro- 
ceedings were  lodged  in  the  town  Clerk's  office,  on  the  fourth  day  of 
March  J 1800. 
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Mknington  Sperry^  for  the  plaintiff,  objected  to  the  evidence.  It  appears  by 
*^i8i4y^*  the  copy  of  the  record  from  the  office  of  the  town  Clerk,  that  the 

K^^>^^^  collector  completed  his  sale  of  lands  on  the  thirty  first  day  of  Julyi 
^*^^      1799,  and  that  he  did  not  lodge  in  the  office  of  the  town  Clerk, 

Mallet  and  a  oopy  of  his  proceedings  until  the  fourth  day  of  March,  1800, 
^^^  more  than  six  months  after  the  close  of  his  vendue.  By  an  act  of 
the  le^lature  passed  the  5th  day  of  November,  1799,  entitled  an 
act,  directing  collectors  of  land  taxes  in  their  office  and  duty,  it  is 
enacted,  "  that  every  collector  of  land  taxes  shall,  within  thirty 
days  after  completing  the  sale*of  any  township,  cause  hb  proceed- 
ings to  be  recorded  in  the  proper  office,  for  the  recording  of  deeds.^' 
As  the  collector  has  failed  of  complying  with  this  plain  requisition 
of  the  statute,  his  sales  are  void.  The  principle,  so  well  settled, 
that  no  person  can  be  divested  of  his  property,  without  his  own 
consent,  by  the  mere  operation  of  law,  unless  the  law  be  strictly 
pursued,  is  obviously  applicable  to  this  case. 

Langdony  for  the  defendants,  contended  that  the  act,  requiring 
the  collector  to  lodge  in  the  office  of  the  town  Clerk,  a  copy  of  his 
proceedings,  within  thirty  days,  after  completing  his  sales,  is  merdy 
directory,  and  was  not  intended  to  aftect  sales  which  had  been  regu* 
burly  made. 

By  the  Court.  Whatever  might  be  considered  as  the  true 
construction  of  the  act,  were  it  res  integray  it  must  now  be  consider- 
ed, that,  if  a  collector  of  a  land  tax,  neglect  to  lodge  m  the  proper 
office,  an  account  of  his  proceedings,  within  thirty  days  from  the 
close  of  his  vendue,  agreeably  to  the  provisions  of  the  act,  his  sales 
are  void.  Such  has  been  the  uniform  construction  of  the  act,  ever 
since  it  was  passed.  On  the  faith  of  this  construction,  numerous 
estates  in  land  have  been  bought  and  sold,  and  are  now  holden^  and, 
it  would  be  productive  of  great  injustice  now  to  disturb  it. 

Verdict  for  the  plaintiff. 
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BnmingUH 
VlCKEKY  Vi  TaFT*  }^ll 

U  A,  draw  logs  to  the  raw  mill  of  B,  to  "be  rawed  on  thares,  Aod  B,  law  tbem  and 
tell  the  whole  of  the  boardi,  be  is  gjailty  of  a  Urt,  and  ao  action  of  trover  wHl 
lie  iu  fiivor  of  A«  agaimt  B,  far  bat  shaft  of  the  boards. 

THIS  was  an  action  of  trover  for  a  quantity  of  boards.  On  trial 
at  the  last  term,  it  appeared  that  Yickery  had  drawn  a  quantity  of 
logs  to  Taft's  saw  mill,  which  Taft  agreed  to  saw  into  boards,  and 
either  receive  pay  for  sawing  them,  or  to  saw  them  for  the  custom- 
ary share— one  half  of  the  boards^r— That  TaA  had  sawed  the  logs, 
and  sold  the  whole  of  the  boards,  and  received  the  pay  for  them. 

The  defendant's  counsel,  insisted  that  the  action  of  trover  would 
not  lie  in  this  case;  for  that,  Yickery  and  Taft  were  tenants  in 
common  of  the  boards — that  each  had  a  right  to  sell  the  whole,  and 
was  liable  only  to  account  with  the  other  for  his  share. 

The  Court  overruled  the  objection,  but,'at  the  instance  of  the  de^ 
fendant's  counsel,  reserved  the  qu^on,  and  a  verdict  was  taken 
for  the  plaintiff.  A  motion  for  a  wm  9uit  was  now  made  on  the 
case  reserved.  ^ 

YauMgyior  the  defendant,  contended,  that  the  plaintiff  and  de^ 
fendant  were  tenants  in  common  of  the  boards,  when  sawed ;  and 
one  tenant  in  common  of  a  chattel  can  make  a  valid  sale,  which 
could  not  be  were  the  sale  a  torn  If  such  sde  be  a  tort,  the  other 
tenant  in  comman,  may  maintain  an  acUon  of  trover ;  not  only 
against  the  seller,  but  against  the  purchaser,  which  is  not  the  case. 
Each  has  a  right  to  sell,  as  is  every  day's  practice  in  partnership 
€oiiceras;  Bui.  N.  S4,  and  in  the  case  of  joint  owners  of  a  ship,  2 
Esp.  Dig.  586. 

Langdouy  for  the  plaintiff,  insisted  tliat  the  plaintiff  and  defend- 
ant, were  not  joint  owners  of  the  boards.  If  Taft  was  to  be  paid 
for  sawing,  he  might  have  a  lien  on  the  boards  for  his  pay,  if  he 
was  to  have  one  half  for  sawing,  he  could  have  no  right  to  sell  the 
other  half.  If  one  tenant  in  common  of  a  chattel,  sell  or  destroy  it 
trover  Ues,  Bui.  N.  34.  Trover  will  not  lie  against  the  purchaser',  „ 
but  it  will  lie  against  the  seller,  for  the  properly  of  the  other  part 
owner. 


The  opinion  of  the  Court  was  delivered  by 
31 
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Bennington  Chipman^  C.  J.  Where  goods  in  partnership  are  inlcnded  for 
1814.  ^^^9  in  which  consists  the  profits  of  the  concern,  a  sale  by  one 
partner  is,  not  only,  as  it  relates  to  the  purchaser,  but  as  it  relates 
to  the  partners  between  themselves,  the  joint  act  of  all  die  partners. 
To  consider  such  act  of  the  seller  of  partnership  property,  as  a  tort, 
would  be  to  embarrass,  if  not  defeSit  the  very  intention  of  the  part* 
nership — profit  by  sale.  The  other  partners  have  a  right  to  tbtk 
share  of  the  price  only. 

Where  personal  property  is  kept  by  partners  for  profit  in  the  ose 
only,  as  in  the  case  of  tools,  implements  and  machinery,  in  carrying 
on  a  Manufactory  in  partnership,  the  sale  of  such  tods,  implements, 
or  machinery,  by  one  partner,  may,  by  the  other  partners  be  treat- 
.ed  as  a  tort,  if  made  without  their  consent  or  approbation,  although 
the  sale  may  be  considered  as  good  to  the  purchaser  against  all. 

The  present,  however  is  a  case  different  from  either  of  the  above 
cases.  In  this  case,  the  defendant  cannot  be  considered  as  a  part- 
ner, or,  in  any  sense,  a  joint  owner  of  the  property*  From  the  ev- 
idence in  this  case,  it  appears  that  the  plaintiff  had  hb  option,  either 
to  pay  the  defendant  for  sawing  the  logs  into  boards,  or  permit  him 
to  take  one  half  the  boards — the  customary  share  for  sawing.  Af- 
ter the  sawing,  the  defendant  had,  at  mostj  only  a  lien  on  the  boaids 
for  the  price  of  sawing,  or  for  the  usual  share  of  the  boards.  It 
seems  that  the  plaintiff  had  not  made  his  option,  nor  had  he  been 
called  upon,  to  make  his  option,  whether  he  would  pay  for  sawing 
or  give  the  defendant  one  half  of  the  boards.  As  the  property  was 
divisible,  without  loss  of  injury,  the  defendant  might  have  made  a 
fair  division,  and  sold  his  half  of  the  boards  as  his  own.  But,  m- 
stead  of  this,  he  sold  the  whole  of  the  boards  as  his  own  i  in  this  he 
was  guilty  of  a  tort,  and  the  action  of  trover  well  lies. 

In  assessmg  damages,  the  jury  deducted  the  price  of  sawing  from 
the  value  of  the  boards.    This  is  the  justice  of  the  case. 

The  verdla  must  stand. 
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Bentdngton 
PoTTEE  V8.  Stanley,  in  error.  i  J,^; 

To  an  action  on  a  prominory  note,  a  plea  in  bar,  lliat  tbe  note  aras  (iveo  without 
coo8id«ratioD  if  iosoffickot— at  ijt  amouati  to  the  general  iisue. 

HENRY  STANLEY  brought  his  action  in  the  County  Court, 
against  Ani(»s  Potter,  2d  on  a  promissory  note,  to  which  the  de- 
fendant put  in  the  following  plea  in  bar.  ^^And  new  the  said 
Amos  Potter,  2d  by  his  attomies,  Young  and  Robinson,  pleads 
and  says,  that  the  said  Henry  ought  not  to  have  and  maintain  his 
said  action  thereof  against  him  the  sud  Amos,  because  he  says  there 
was  no  consideration  had  and  received  of  the  said  Henry,  by  the 
said  Amos,  for  which  the  said  note,  declared  upon  by  the  said  Hen- 
ry, was  given ;  but  that  the  money  received  for  which  said  note  was 
given,  was  received  of  Mrs.  Potter,  wife  of  Amos  Potter,  and  is  the 
property  of  the  swd  Amos  Potter^  and  this  he  is  ready  to  verify,  &c. 
To  which  plea  the  plaintiff  below  demurred.  And  the  County 
Court  rendered  judgment  for  the  plaintiff  on  the  insufficiency  of  the 
plea  in  bar.  To  reverse  that  judgment,  Amos  Potter,  2d  the  de- 
fendant below,  brought  this  writ  of  error.  Several  errors  were  as- 
signed, but  the  only  question  made  upon  th  argument,  was  on  the 
sufficiency  of  the  plea. 

Young  and  Robinsmf  for  the  plaintiff  in  error. 

Wrighty  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch.  J.  The  plea  in  bar  in  this  case,  if  it  amount  to 
any  thing,  amounts  to  the  general  issue.  The  consideration  is,  if  I 
may  use  the  expression,  of  the  very  essence  of  a  promise.  It  is  true 
tliat  a  general  averment  in  a  note  and  declaration,  is,  prima/oae, 
sufficient  for  the  plaintiff,  and  puts  the  defendant,  to  prove  that  the 
note  was  obtained  by  fraud,  imposition,  or  on  an  illegal  considera- 
tion, or  on  a  consideration  which  has  failed.  If  the  defendant  can 
shew  this,  the  law  says  that  he  did  not  assume  and  promise.  It 
goes  to  the  original  cause  and  ground  of  the  action.  But,  to  permit 
the  defendant,  in  the  case  of  a  promissory  note,  by  a  mere  averment 
of  a  want  of  consideration,  to  put  the  plaintiff  upon  the  proof  of  a 
special  consideration,  when  a  general  consideration  is  acknowledg- 
ed in  the  execution  of  tbe  contract,  would  be  to  unsettle  both  prio- 
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^*w5?**  ^'^  ^^  practice ;  it  would  be  to  reduce  the^e  iustnunents^badk 

1814       to  parol  contracts,  and  would  in  many  instances,  particularly,  intb 

^■^^'"'^^  hands  of  an  indorsee  render  them  equally,  if  notniote  ioetmyeDiart 

^^^^    than  parol  agreements. 

"^♦^o'^y-       It  is  true  that  some  matters,  which  may  be  given  in  evidence  «• 

der  the  general  issue  in  otnmpstV,  may  also  be  pleaded  in  to,  ai 

pajrment,  accord  and  satisfaction,  and  a  release  |  because  the  plea 

>n  such  case  allows  the  cause  «f  action  once  to  have  subsisted ;  bat, 

nothing  can,  in  asntrnpsit,  be  pleaded  in  bar,  which  goes  to  deny  the 

original  cause  of  action. 

It  seems  here,  indeed,  that  the  pleader  intended  to,  go  further, 
than  a  naked  averment  of  a  want  of  consideration,  and  tosetfottk 
some  facts  from  which  to  inler  a  want  of  consideration.  But  i;te- 
ever  his  intention  might  have  been,  he  has  been  so  loose  and  itgai^ 
in  his  expressions,  as  not  to  be  fau-ly  intelligiable.  He  sajsAe 
money  received,  for  which  the  note  was  given,  was  received  of  lift* 
Potter,  wife  of  Amos  Potter,  and  was  the  property  of  Amos  PMr 
Is  the  Amos  Potter  mentioned  in  this  part  of  the  plea,  the  «#' 
Amos  Potter,  who  was  impleaded  by  the  name  of  Amos  Pottir,)0. 
for  this  addition  to  which  he  has  answered,  supposes  another  AMF 
Potter,  of  the  same  name  without  the  addition.  This  is  too  ^^0^ 
and  uncertain.  And  the  Court  consider  the  plea  as  in8ufficieQt.% 
every  point  of  view  and  therefore  .   . ,  ^ 

Affirm  thejudgmcnt  of  the  County  Ccwrt''^'  * 


Read  vs.  Young,  in  error. 

SpiciaHiM  tre  not  negotiable,  andoo  action  can  tie  maiotatoed  od  aa  laiUutfM 
under  seal,  an  tbe  naoie  of  the  ai9i|aee, 

^IS^  SAMUEL  B.  YOUNG,  the  defendant  in  error,  bronght  an  action 
18U.  of  covenant  agauist  David  Read,  the  plaintiff  in  error,  before  Ae 
County  Court  for  the  County  of  Bennington,  in  which  he  dedaidl 
against  the  said  Read,  ^<  That  on  the  first  day  o{  June,  iBll,  tiie 
said  David  Read,  did,  by  his  deed,  of  that  dat^e,  signed  with  hk 
hand  and  sealed  with  his  seal,  covenant  to  pay  to  T.  Everet,  if 
bearer,  429,79,  six  mondis  after  date,^  making  a  profert  of  the  to* 
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stnuQenl,  and  setting  forth  an  endorsement  by  T.  Eferet,  directing  BtnmngUm 

the  contents  to  be  paid  to  Samuel  B.  Young,  the  plaintiff  below  • 

Grfoa  these  facts  raises  a  liability  and  promise  by  David  Read,  to 

pay  to  the  said  Samuel  B.  Youngs  avers  that  the  said  David  Read 

had  never  paid,  and  concludes^  <<  and  so  the  said  David  Read,  his 

covenant  aforesaid  hath  not  kept,  but  hath  broken  the  same."   The 

deed,  on  oyer,  was  set  forth  in  the  wottis  and  figures  Mowing  ; — 

Bennington,  June  1, 1811.  Six  months  aft^t  date  I  promise  to 
pay  to  Thomas  Everet  or  bearer,  four  hundred  twenty  nine  dollars, 
value  received.  DAVID  READ,  (l.s.) 

On  the  back  of  which  was  the  following  endorsement. 

Bennington,  June  1,1811.  Value  received,  pay  the  contents  to 
Samuel  B.  Young,  or  bearer.  THOMAS  EVERET. 

To  which  declaration,  David  Read,  the  defendant,  below,  put  in 
a  general  demurrer ;  and  the  Court  below,  rendered  judgment  for 
the  plaintiff.  To  reverse »which  judgment  Read,  the  defendant  be- 
low, brought  this  writ  of  error,  and  assigned  the  general  error ;  to 
which  the  defendant  in  error  pleaded,  in  nullo  est  erratum. 

Wrighty  fov  the  plaintiff  ui  error.  The  original  action  in  this 
case  was  an  attempt  to  render  specialties  negotiable,  like  promisso* 
ly  notes,  aifti  biUs  of  exchange.  But  no  instrument  under  seal  is 
negotiable,  either  at  common  law,  or  by  statute,  so  as  to  enable  the 
indorsee  to  maintain  an  action  upon  it,  in  his  own  name.  For  this 
reason  the  judgment  is  erroneous  and  ought  to  be  reversed.    - 

But,  m  this  case,  covenant  and  (uettmpnt  are  joined  in  the  same 
declaration.  It  must  be  unnecessary  to  advert  to  authorities  to 
prove  that,  a  count  in  covenant,  and  a  count  in  aasun^mi  cannot 
be  JMned  in  the  same  declaration :  it  is  to  be  presumed,  that  the 
attorney  who  drew  this  declaration,  was  aware  of  this  prmdple  of 
law,  and  that  it  is  as  old  as  the  law  itself,  but  considered  that  the 
system  of  law  would  be  vastly  improved  by  setting  it  aside.  Biit, 
his  fertile  genius  did  not  suffer  him  to  stop  here,  he  has  attempted  a 
still  further  improvement,  by  joining  covenant  and  atsumpitt  in  the 
same  count. 

Fomig,  for  himself.'    There  can  be  no  good  reason  why  an  in. 
tosee  of  a  specialty,  or  instrument  under  seal,  may  not  maintaui  an 
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Benmngion  action^  in  his  own  name,  on  such  instrument,  as  well  as  the  indonee 
1814.       ^^  ^  promissory  note  or  bill  of  exchange.    The  liability  is  raised  on 

N^N*^^  the  endorsementi  and  the  assumpsit  aliedged  to  pay  to  the  plaintiff 
Re«l       below,  as  the  indorsee  •r  bearer,  in  order  to  lay  a  ibundation  for  a 

vs.  ' 

Yoaog.  breach  of  the  covenant.  David  Read  had  covenanted  to  pay  to 
Thomas  Everet  or  bearer,  and  his  refusal  to  pay  to  the  endorree  or 
bearer,  b  clearly  a  breach  of  the  covenant. 

By  the  Court.  It  b  believed,  that  thb  b  the  first  attempt  ever 
made  by  any  one,  to  support  an  action  on  a  speciality  in  the  name 
of  the  assignee  of  such  specialty.  To  allow  ihis,  would  be  to  ex- 
punge from  the  law,  the  maxim,  that  a  chose  in  action  is  not^rans- 
ferable.  Whether  there  b  the  same  reason  for  rendering  instru- 
ments under  seal  negotiable,  as  there  is  for  rendering  promissoiy 
notes  and  bilb  of  exchange  negotiable,  is  a  question  for  the  legisb- 
ture  to  decide,  not  for  courts  of  law.  Certain  ho^ajide  assignments 
of  specialties,  and  on  certain  considerations,  will,  indeed,  afford  th^ 
assigf^  a  remedy  in  a  Court  of  Equity,  and,  in  some  cases,  wiQbe 
protected  in  a  Court  of  law ;  but  an  assignment,  in  such  case,  wH 
not  vest  in  the  assignee,  a  right  of  maintaining  an  action  in  liis  own 
name  on  the  specialty  assigned. 

The  attorney  who  drew  the  declaration  in  thb  sase,  must  have 
felt  how  impossible  it  was  to  state  hb  case,  in  consbtency  withtbe 
settled  rules  and  maxims  of  law.  He  found  it  impossible  to  avoid 
a  heterogenous  mixture  of  covenant  and  cw«ii«p«f— of  spedalty 
and  simple  contract.  For  the  original  contract,  in  thb  case  is  a 
speciality,  while  the  assignment,  or  rather  endorsement  is  widwot 
seal,  a  mere  simple  contract. 

To  sustain  thb  action  would  be  to  remove  the  ancient  land 
marks  of  the  law  in  pleadings,  and  remove  the  ancient  and  long  es- 
tablished boundaries  of  actions.  The  judgment  of  the  Court  beloir 
must,  therefore,  be  reversed. 
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BsNHAM  V9*  Sage  and  others,  in  error,  ^^^7- 

lo  every  cate  coining  withio  the  serentj  fifth  section  of  the  judiciary  act,  where 
the  fom,  for  which  judgment  ought  to  be  rendered,  b  uncertain,  either  party 
hai  a  right  to  have  the  damsget  asaetted  by  a  jury ;  and  if  a  motkm 
he  made  by  either  party  to  have  the  damages  so  as*essed,  by  a  jury,  aid 
the  application  be  refused,  and  the  motion  dismissed  by  the  Court,  it  ik 
«rror,  and  the  judgment  rendered  in  the  case,  will  be  reversed. 

MOSES  BENHAM,  on  (he  twenty  second  day  of  March,  1811, 
recoTered  judgment,  before  a  justice  of  the  peace  for  the  County  of 
Bennington,  against  Moses  Sage,  for  the  sum  of  j}45,51  cents,  dam- 
ages, and  for  the  sum  of  j(l,60  cents,  costs  of  suit  Moses  Sage 
moved  for,  and  was  admitted  to  an  appeal  from  that  judgment,  to 
the  County  Court,  then  next  to  be  holden  for  said  Coimty  in  De- 
cember, 1811  ;  and  thereupon  Moses  Sage,  J.  Sage  and  Moses 
Sage,  jun.  entered  into  a  recognizance  to  Moses  Benhara,  the  plain- 
tiff, in  the  penal  sum  of  ^0,  conditioned  that  Moses  Sage  should 
prosecute  his  said  appeal  to  effect,  and  answer  and  pay  all  interven- 
ing damages  and  costs  in  case  of  failure.  Moses  Sage  entered  his 
appeal  in  said  County  Court,  and  such  proceedings  were  had  there- 
in, that,  at  the  term  of  said  Court,  holden  in  June,  1811,  said  Ben- 
ham  recovered  judgment  against  the  said  Moses  Sage,  for  the  sum  of 
j(49,51  cents  damages,  and  for  the  sum  of  $6^61  cents,  costs  of 
stut  Benham  prayed  out  a  writ  of  execution  on  the  judgment,  and 
Moses  Sage  was,  by  virtue  thereof,  committed  to  prison.  And 
Benham  brought  an  action  on  said  recognizance,  at  the  term  of  said 
County  Court,  holden  in  December,  1811,  agains't  the  said  Moses 
Sage,  J.  Sage  and  Moses  Sage,  jun.  And,  in  his  declaration  set 
forth  the  recognizance  and  the  condition ;  and  assigned,  among 
other  things,  as  a  breach  of  the  condition,  that  the  said  Moses  Sage 
had  not  prosecuted  his  said  appeal  to  effect,  nor  paid  the  damages 
and  costs  in  that  behalf,  &c.  Judgment  having  been  rendered  in  the 
action  against  the  defendants,  by  default,  the  plaintiff's  counsel  filed 
in  Court  the  following  motion,  which  was  entered  on  the  record. 
"  In  this  cause,  brought  before  this  honorable  Court  to  recover  the 
forfeiture  of  the  condition,  annexed  to  the  said  bond  of  recogni- 
zance, set  forth  in  the  plaintiff's  declaration,  the  forfeiture,  breach 
and  non-performance,  having  been  made  to  appear  to  litis  Court, 
by  the  default  of  the  defendant,  and  the  sum  being  imcertain  for 
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Benmmgtui  which  judgment  ought  to  be  rendered,  the  plaintiff  requests  that  die 
same  may  be  assessed  by  a  jury,  agreeably  to  the  statute  in  sudi 
case  made  and  provided. 

The  Court  refused  to  grant  the  request,  which  is  thus  entered  on 
the  record.  ^^  Which  motion  the  Court  overruled  and  dismissed.'' 
Then  follows  a  motion  made  by  the  defendants,  that  the  Court 
would  assess  the  sum  which  ought  to  be  recovered,  '<  and  thereup- 
on the  Court  do  adjudge,  that  the  plaintiff  recover  of  thedefend- 
ants  one  cent  damages  and  his  costs,  taxed  at  — — - 

To  reverse  this  judgment,  Benham  the  plaintiff  brought  a  writ  of 
error,  assigning,  for  error,  the  refusal  of  the  County  Court,  to  dii^d 
the  damages  to  be  assessed  by  a  jury.  To  which  the  defendants 
pleaded,  in  ntcflb  est  erratum. 

Wright,  for  the  plaintiff  in  error.  The  action  in  the  Court  below 
was  brought  on  a  recognizance,  with  a  condition,  which  is  tex  fiorth 
at  large  in  the  declaration.  The  breach  of  which  condition,  ap- 
peared,  or /rather,  was  conceded  by  the  default  of  the  defendsat; 
and  the  sum  for  which  judgment  ought  to  be  rendered,  was  unocs^ 
tain.  And  the  plaintiff  and  the  defendant,  had  each  a  right  by  tlie 
seventy  fidh  section  of  the  judiciary  act,  to  require  the  damages  to 
be  assessed  by  a  jury.  The  words  are  express,  ^'  Where  the  sum 
for  which  judgment  should  be  rendered  is  uncertain,  the  same  shaU^ 
at  the  request  of  either  party,  be  assessed  by  a  jury.''  The  plain- 
tiff, therefore,  had  in  this  case  a  pght  to  an  assessment  of  damages 
by  a  jury ;  ar^i  his  motion  for  such  an  assessment,  and  the  refusal 
of  the  Court,  appearing  on  the  record,  it  is  error. 

Fay,  for  the  defendant.  The  sum,  which  the  plaintiff  oagbt  to 
have  recovered  in  this  case,  was  not  uncertain  ;  he  was,  at  law,  en* 
titled  to  recover  the  penal  sum  of  the  recognisance.  When  the  de- 
fendants applied  to  the  Court  for  an  assessment,  then,  and  not  tiH 
then,  the  sum  became  uncertain.  The  plaintiff  was,  therefore,  pre- 
mature, and  his  motion  was  rightfully  and  properly  dismissed. 

The  opinion  of  the  Court  was  delivered  by 

Chiphan,  Ch.  J.  The  seventy  fifth  section  of  the  judiciary  act, 
is  in  these  words,  ^^  That  in  ail  cases,  brought  before  dther  of  the 
County  Courts,  or  the  Supreme  Court  of  judicature,  to  recover 
the  forfeiture  annexed  to  any  articles  of  agreement,  covenant,  be    . 
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rf  recognizance^  with  a  condition  thereto  annexed,  contract,  charter  BmninitPn 
party,  or  other  specialty,  where  the  forfeiture  or  non  performance,      isu! 
is  found  by  the  verdict  of  a  jury,  or  by  the  default  or  confession  of 
the  defendant,  or  upon  demurrer,  the  Courts  respectively,  before 
whom  such  action  is  pending,  are  hereby  authorised  and  empower- 
ed, to  moderate  the  rigor  of  the  law,  and  render  judgment  there* 
11^  for  the  plaintiff  to  recover  so  much  as  is  due,  according  to 
equity  and  good  conscience,  and  award  execution  accordingly. 
And  when  the  sum,  for  which  judgment  ought  to  be  rendered,  is 
oncertaiiJ,  the  same  shall,  on  the  request  of  either  party,  be  assessed 
by  a  jury."     In  all  cases,  coming  within  the  equitable  provisions 
of  this  section,  the  plaintiff  has  a  right,  as  well  as  the  defendant,.to 
apply  to  the  Court,  for  the  ascertainment  of  the  sum  for  which  judg- 
ment ought  to  be  rendered.    The  plaintiff  is  under  no  necessity,  if 
the  defendant  neglect  to  apply  to  the  Court,  to  take  judgment  for 
the  whole  penalty,  and  thereby,  at  l^ast  in  some  cases,  expose  him- 
self to  a  suit  In  chancery,  by  the  defendant,  for  relief.    The  plain- 
tiff may,  indeed  remit,  where  the  sum  which  he  ought  to  recover  is 
certain,  or  capable  of  being  reduced  to  a  certainty  by  computation, 
as  in  the  case  of  principal  and  interest :  in  this  case,  the  sum  which 
the  plaintiff  ought  to  recover  is  uncertain.    But,  it  is  said  that  the 
plaintiff  was  premature,  in  his  motion  ;  that,  until  the  defendant  had 
moved  to  chancer  the  recognizance,  the  plaintiff  was  entitled  to  a 
sum  certain,  the  whole  amount  of  the  penal  sum ;  that  the  uncer- 
tainty, as  to  the  sum  to  be  recovered,  arose  from  the  motion  of  the 
defendant :  but  this  argument,  is  wholly  groundless.    The  uncer- 
tainty referred  to  by  the  statute,  is  not  an  uncertainty,  as  to  the  sum, 
which  the  plaintiff  is  entitled  to  recover,'according  to  the  strict  rules 
of  the  common  law,  but  an  uncertainty,  as  to  the  sura,^  which  he 
ought  to  recover,  in  equity  and  good  conscience.    And  it  is  because 
the  uncartainty  ahready  exists,  which,  in  this  case,  appears  from  the 
nature  of  the  condition,  asset  forth  in  the  declaration,  that  either 
party  has  a  right,  from  the  statute,  to  apply  to  the  equitable  author- 
ity of  the  Court.    Indeed,  I  am  of  opinion,  that,  in  a  case  like  the 
present,  where  the  equity  of  the  case  is  apparent  on  the  face  of  the 
record,  the  Court  ought  not,  should  the  defendant,  never  come  into 
Court,  to  permit  the  plaintiff  to  take  judgment  for  the  whole  penal* 
ty,as  a  natter  of  course,any  more  than  to  permit  the  plaintiff,  in  an 
32 
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Mkmdmgtan  tctkui  of  cmyn^sit^  for  goods  sold  and  delivered,  to  take  judgmttt 
for  the  full  amoQDt  of  the  €iJ  damnum,  or  for  the  sum  which  die 
plaintiff  averred  the  goods  to  be  worth.  The  Court,  in  ev^  such 
case,  ought  to  compel  the  plaintiff  to  take  judgment,  for  ^t  sm 
only,  which,  shaU  by  an  assessment  appeir  to  be  due.  It  foUovt 
that  the  plaintiff's  «iotk)n  in  this  case,  made  in  the  Coonty  Govt 
to  have  the  damages  assessed,  or  rather  the  sum  due  in  eqinty  «- 
certained  by  a  jury,  was  legal  and  proper,  and  that  the  dismission 
of  that  motion  renders  the  judgment  erroneous,  for  which  it  wmi  k 
reversed. 


PoNO  qui  tarn  vs.  Sagc, 

Ad  lobahiiaBt  of  a  town  is  a  coinp«H»t  witness  in  a  suit,  brought  to  rttortt  i 
penalty,  althongb  part  of  Ibe  penalty,  if  recovered  be  potable  tt  the  treti* 
urj  of  Mcb  tovn— dearly,  if  tucb  inhabitant  is  not  liable  topa/taifsto 
such  town. 

Beimingkn  THIS  was  an  action  brought  on  the  statute^  against  Sage,ibr 
18U.  transporting  a  pauper  into  the  (own  of  Read^borough,  with  an  in- 
tent  to  make  the  town  of  Readsborough  chargeable  with  the  mun- 
tenance  of  the  pauper,  4o  recover  the  penalty  given  by  statute  one 
half  for  the  proseciHor,  and  the  other  half  for  the  town  of  Read^ 
rough. 

t  On  trial  to  the  jury,  at  the  last  term,  Joseph  Hartwell,  an  inhabi- 
tant of  Readsborough,  was  produced  as  a  witness  on  the  part  of  die 
plaintiff,  ^he  counsel  for  the  defendant,  objected  to  the  adflMon 
of  the  witness,  on  the  ground,  that  the  town  of  Readsborough  was 
entitled  to  a  mciety  of  the  penalty,  if  recovered^  and  that  Josqph 
Hartwell,  being  an  inhabitant  of  Readsborough,  was  interested  in 
the  event  of  the  suit,  and  therefore  an  incompetent  witness.  The 
objection  was  overruled  by  the  Court,  and  the  plaintiff  obtained  a 
verdict,  Hartwell  being  a  principal  witness  on  his  part.  A  motioa 
was  made  by  the  counsel  for  the  defendant,  for  -a  new  trial,  on  4« 
ground  that  Hartwell  was  an  incompetent  witness,  and  illegally  ad- 
mitted. 

The  motion  was  continued  to  this  term,  and  came  on  to  be  heard 
on  the  statement  of  judge  Fay,  one  of  the  judges,  who  tried  the 
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ause.    He  stated  the  case  as  above,  and  added,  that,  although  Bciuuncion 
Hartwell  was  an  inhabitant  of  Readsborougb,  yet  he  was  not  liabk      i8i4. 
to  be  rated,  or  to  pay  taxes  to  said  town« 

Yomig  and  Fo^,  in  support  of  the  motion,  contended  that  Hart- 
well,  being  an  inhabitant  of  Readsborot^h,  was  an  incompetent 
witness  in  the  case,  whether  liable  to  pay  taxes  in  the  town  or  not ; 
thift  the  action,  being  brought,  as  well  in  behalf  of  the  town,  as  in 
behalf  of  Pond,  the  prosecutor,  the  town,  and  consequently,  all  the 
uihabitaots  of  the  town,  are  in  fact  plaintif  s — parties  to  the  suit, 
and  no  party  to  a  suit  can  be  admitted  as  a  witness. 

Langdon  and  Skinner,  for  the  plaintiff.  A  town  being  a  public 
corporation,  the  inhabitants,  members  of  the  corporation,  are  com- 
petent witnesses,  in  any  matter  relating  to  the  town  in  its  public  ca- 
pacity, Swi/^s  Evidence,  506.  But  it  is  unnecessary  to  decide 
that  question  in  this  case,  for  it  has  always  been  holden  at  commpn 
law,  that  parishioners,  not  liable  to  be  taxed  for  the  support  of  the 
poor,  were  competent  witnesses  in  pauper  causes,  for  or  against  the 
parish,  of  which  they  were  inhabitants.-rGilbert's  Evidence,  243. 
And  in  the  present  case,  it  appears,  that  Hartwell,  the  witness,  was 
not  liable  to  be  taxed  in  the  town  of  Readsboroogh. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch.  J.  It  is  a  point  clearly  settled,  that  members  of 
a  private  corporation  cannot  be  witnesses,  in  questions  relating  to 
die  rights  of  such  corporation  ;  but,  as  it  relates  to  public  corpora- 
^ns,  the  question  seems  not  to  be  so  well  settled.  In  England, 
dios^  corporations,  which  may  be  called  public  corporations,  such 
as  cities,  boroughs  &c.  have,  for  the  most  part,  some  dbtinct 
nghts,  which,  as  to  such  corporations,  are  in  the  nature  of  private 
rights*  In  the  exercise  of  such  rights,  they  are  to  be  considered,  as 
private  corporations.  But  these  corporations  have  powers,  which 
are  in  fact  a  portion  of  the  public  government  of  the  kingdom,  which  ^ 

they  exercise  with  local,  and  other  limitations.  They  have  also 
certain  powers  of  self  govenAnent ;  such  as  the  power  of  making 
by  laws  for  the  government  of  their  own  members,  and  of  carrying 
them  into  effect,  by  penalties,  and  by  prosecutions  in  the  Courts  of 
thecorporatkm.  In  this  respect,  their  situation  is  different  from 
that  of  a  private  corporation.  In  prosecutions  under  such  by 
laws  to  recover  a  penalty  to  the  use  of  such  corporations,  there  is  no 
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Bemth^ikn  more  reason  why  the  members  of  such  corporatioo^  should,  on  ai> 
1814.      count  of  then*  interest,  be  considered  as  incompetent  witnesses,  than 


there  is^  that  the  citizens  of  this  state,  in  a  prosecuti(m  to  recover  a 
^"  penahy,  to  the  use  ofthe  State,  should  be  considered  asincompe- 
^se.  tent  witnesses,  on  account  of  their  interest.  In  such  cases,  the  diA 
ficulty  seems  to  arise  for  want  of  a  clear  distinction  between  public 
and  private  interests ;  they  are  often  so  blended,  that  it  is  difkuk 
to  mark  the  precise  line  which  divides  them. 

In  this  State,  towns  are  not  only  public  corporations*  but  are,  in 
a  good  degree,  constituent  parts  ofthe  great  body  politic ;  ai}d  are 
entrusted,  each  within  its  own  limits,  with  many  functions  of  the 
public  government.  Taken  in  this  view,  I  should  be  strongly  in- 
clined to  admit  the  members  of  town  corporations  as  witnesses, 
agreeably  to  the  rule  laid  down  by  Swift.  But,  in  the  present  case, 
it  is  not  necessary  to  decide  this  question ;  for  as  HartweU,  the 
witness,  although  an  inhabitant  of  Readsborough,  was  not  liable  to 
pay  taxes  to  the  town,  the  Court  are  unanimously  of  opinion,  that, 
by  the  settled  rules  of  the  common  law,  he  was  a  competent  wit- 
ness, there  must  therefore  be 

Judgment  on  the  Verdict 

See  the  following  act,  passed  tlip  second  <1aj  ofrfovember,  I816»  by  which  it 
if  enacted,  **  That,  hereafter,  when  anj  cause  shall  be  pending  before  any 
Court  in  this  State,  wherein  a  county,  town,  city,  borough,  parish  or  school 
district,  is  a  party,  or  interested,  the  inhabitants  of  such  county,  town,  city, 
borough  or  shi/ol  district,  (who  are  not  otherwise  disqualified,)  shall  be  admit- 
ted as  competent  witnseees,  in  such  case,  any  law  or  usage  to  the  contrary  not* 
withstanding.** 


Pool  vs.  Pratt. 

A  promise  o  f  Marriage,  made  by  an  inlant  is  void. 

JlsufiMvioii      TH19  was  an  action  of  assumptit  on  a  promise  of  marriage. 

ijj^'^      The  declaration  was  in  common  form,  alledging  that,  the  promise 
was  made  on  the  first  day  of  December,  1811. 

The  defendant  pleaded  in  bar,  that  the  said  Rachael  Pool  ought 
not  to  have  or  maintain  her  said  action  thereof  agmnst  the  said  £• 
B.  Pratt,  for  that  he  the  said  E.  B.  Pratt,  at  the  time  of  making  tbe 
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said  supposed  promise  and  undertaking,  in  the  pla'mtiflPs  declara-  Btnningim 
tion  aUedged,  was  an  infant  within  the  age  of  twenty  one  years,  to      f  J^^; 
wit,  of  the  age  of  twenty  years.  '  v^N^-^ 

To  this  plea  there  was  a  demurrer  and  joinder.  P«)l 

vt. 
Young,  for  the  plaintiff.  ^'^"• 

Wright  and  Fay,  for  the  defendant. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court.  It  is  an 
ancient  doctiine,  as  old  as  the  common  law,  that  an  infant  shall  not 
in  general  be  bound  by  his  contract  5  he  is  under  an  incapacity  to 
bind  himself  by  his  contract — that  executory  contracts  by  an  infant 
are  void.  Some  contracts  made  by  an  infant,  however,  are  not 
void,  but  voidable  only,  which  he  may  affirm,  or  disaffirm  at  full 
age. 

This  incapacity  of  an  infant  is  his  privilege,  and  is  intended  for 
his  advantage,  to  protect  him  from  those  impositions,  to  which, 
from  his  inexperience,  he  is  perpetually  liable.  This  priviledge  does 
not  extend  to  an  adult  contracting  with  an  infant ;  an  adult,  con-^ 
tracting  with  an  infant,  may  be  bound,  although  the  infant  be  not. 
There  are,  indeed,  exceptions  to  this  general  incapacity,  which  being 
intended  for  the  advantage  of  the  infant,  yields,  in  cases  of  necessi- 
ty, 10  which  if  it  were  extended,it  would  counteract  its  object.  Thus, 
an  infant  may  bind  himself  for  necessaries  ;  such  as  necessary  diet, 
apparel  and  learning ;  otherwise,  that,  which  the  law  intended  for 
liis  benefit,  might  prevent  him  from  obtaining,  even  the  means  of 
subdstence.  But,  in  these  cases,  the  contract  must  be  left  open  to 
the  Gburtandjury,  to  determine  whether  it  was  for  necessaries, 
suitable  to  his  degree  and  condition  in  life :  and  it  has  been  held, 
with  great  propriety,  that  an  infant,  living  with  his  parent  and  sup- 
ported by  him,  cannot  be  bound  for  necessaries.  The  rule  then  is  ' 
general,  that  an  infant  cannot  be  bound  by  his  contracts,  but  admits 
of  certain  exceptions. 

It  has  been  urged,  in  this  case,  that  a  contract  to  marry,  is  widiin 
the  exception  ;  that,  at  common  law,  infants,  a  male  at  fourteen, 
aad  a  female  at  twelve  years  of  age,  are  capable  of  consenting  to 
marriage  5  that  a  marriage,  actually  contracted  and  solemnized,  ^ 

between  infants  beyond  theur  respective  ages  of  consent,  is  valid 
nd  binding.    And,  hence,  it  has  been  contended  on  the4>art  of  th^ 
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Seimmiion  plaintiff,  that  where  the  law  allows  an  act  to  be  performed,  and 
ll^^^il      when  performed  by  an  infant,  deems  it  yaFid,  and  binding,  it  is  a 

s^N/"*^/  kwfol  act  for  an  infant  to  perform,  and  that  he  will  be  bound  by  his 
P<>ol  contract  to  perform  such  act  $  that  he  will,  therefore,  be  bound  by 
Pratt,  his  executory  contract  to  marry.  But  thb  does  not  follow  as  a  legal 
consequence.  The  age  of  consent,  was,  I  believe,  fixed  at  commoa 
law,  in  conforftity  to  the  cannon  law.  In  England,  m  former 
times  it  was  very  usual,  for  parents  and  guardians,  to  contract  their 
children  and  wards  in  marriage,  and  actually  solemize  the  nuptials, 
loi^  before  the  age  of  consent*  But  the  law  allowed  the  iafi^ts  in 
such  case,  as  they  respectively  arrived  at  the  age  of  consent,  to  an- 
nul the  contract,  by  dissenting  from  it,  or  affirm  it  by  their  cooient. 
The  same  law  also  considered  a  marriage,  actually  contracted  and 
solemnised  between  infants,  after  their  respective  ages  of  cooseoti 
valid,  although  entered  into  without  the  consent  of  parents  or  glla^ 
dians.  This  was  for  reasons,  partly  religious  and  partly  moialy 
which  it  is  not  necessary  now  to  explain.  Our  statute  concerning 
marriage,  which  I  shall  have  occasion  again  to  mention,  seems  to 
have  adopted  the  same  reasons,  and  allows  such  marriage,  actuaOjr 
solemnized  to  be  valid,  notwithstanding  the  want  of  consent  of  pa- 
rents or  guardians.  Still,  the  consequence,  contended  for,  does  not 
follow.  An  infant  is  bound  by  his  contract  for  necessaries,  bat  it 
must  be  a  contract  executed  by  an  actual  delivery  and  receipt  of  tb^ 
necessaries  to  hb  use  ;  and  if  he  contract  to  purchase  articles  ever 
so  necessary,  he  is  not  holden  by  his  contract  to  receive  and  pay  fcr 
the  articles.  In  this  view  then,  a  contract  of  marriage  by  an  iOf* 
faht,  and  his  contract  for  necessaries  are  perfectly  analogou;  kt 
b(4h  cases,  the  contract  when  consummated  b  binding,'but  while  ex- 
ecutory b  not  binding ;  and  so  the  contract  of  an  infant  to  marry  bei 
always  been  considered  in  the  law. 

This  occasioned  the  doubt  in  the  case  of  Ward  against  Clarence, 
Strange  937,  whether  the  promise  of  the  infant,  plaintiff,  was  agood 
consideration  to  support  the  action  against  the  defendant,  whi^^ 
of  full  age.  The  plaintiff  was  an  infant/erne  ;  the  defendant  plaid, 
ed  turn  auun^^f  and  a  plea  in  bar,  that  the  plaintiff,  at  the  tiM^ 
the  promise  made,  was  an  infant  fifteen  years  of  age.  To.  the  pleft 
of  infancy  there  was  a  demurrer. 

The  cause  was  several  times  argued ;  at  first,  it  was  doubted,  by 
the  Court,  Whether  such  promise  by  an  infant,  which,  it  was  conc^ 
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dedf  she  could  not  be  hoklen,  at  common  law  to  perform^  coQ^d  be  a  Bmimmgton 
good  and  sufficient  consideration  in  that  action*  It  was  suggested 
that,  although  the  defendant  might  not  have  a  nmtual  remedy  at 
law^yet,  as  she  was  of  the  age  of  consent,  she  might  be  compelled 
to  perform  the  contract  in  the  Ecclesiastical  Court ;  the  Court, 
therefore,  ordered  an  aifument  by  civilians^  but  no  instance  could 
be  found,  in  whrch  the  Ecclesiastical  Court  had  compelled  the  per- 
fbrmance  of  a  minor's  contract. 

The  Court,  in  giving  judgment,  which  was  for  the  defendant,  say, 
^  We  consider  it  on  the  footing  of  the  common  law,  and,  upon  that, 
the  single  question  is,  whether  thb  contract  as  against  the  platntiflf 
was  absolutely  void.  And  we  are  all  of  opinion  that  this  contract  is 
not  void,  but  voidable,  at  the  election  of  the  plaintiff.  And  no  dan^ 
gerous  consequences  can  follow  from  this  determination,  because  our 
determination  protects  the  iniant,  even  more  than  if  we  rule  the  con- 
tract to  be  absolutely  void.  And,  as  to  persons  of  full  age,  it  leaves 
them  where  the  law  leaves  them,  which  grants  them  no  protection  / 
against  being  drawn  into  such  inconvenient  contracts."  Thus  it  is 
clear,  from  this  case,  that  an  infant  is  not  bound  by  a  contract  to 
marry,'  more  than  by  any  other  executory  contract  5  nor  is  there 
any  dictum,  to  my  recollection,  in  any  case,  to  the  contrary  of  this 
opinion* 

Our  statute  concerning  marriage  certainly  adopts  the  same  prin- 
ciple. By  the  fourth  section  of  that  act,  it  is  made  penal,  for  any 
nvnister  or  magistrate,  authorized  to  solemnize  marriage,  to  join 
any  person  in  marriage,  before  he  shall  be  certified  of  the  consent  of 
the  parent,  master  or  guardian,  if  either  party  be  a  minor.  The 
minor  here  is  denied  the  privilege  of  carrying  such  contract  into  ef- 
fect without  the  consent  of  a  third  person,  the  parent,  master  or 
guardian.  The  minor  is  considered  as  a  person  not  $ui  juris. — 
Such  are  the  principles  of  the  common  law,  and  such  are  the  prin- 
ciples of  our  statute. 

We  know  nothing  of  this  case,  but  what  appears  from  the  plead- 
ings ;  from  which,  it  appears,  that  both  parties  to  the  contract  were 
minors,  and  incapable  of  contracting.  There  may  be  some  hard- 
ship in  this  particular  case  ;  but  the  rules  of  law  are  general — they 
are  calculated  for  the  general  State,  for  the  general  good  of  society, 
and  are  not  to  be  warped  to  serve  a  particular  case.  Upon  tliis  sub- 
ject, of  a  contract  to  marry  by  an  infant,  there  ought,  if  upon  any 
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Binninit^n  subject,  to  be  an  undeviating  adherence  to  the  rule.  It  would  be 
very  absurd,  indeed,  that  the  law,  which  does  not  trust  an  infant 
with  discretion  t^  bind  himself,  by  a  contract  to  purchase  an  unne* 
cessary  Jewsharp,  should,  nevertheless  trust  his  discretion  with  a 
contract,  in  the  most  important  concent  of  life ;  on  the  prudence  of 
which,  depends  his  own  future  happines««nd  prosperity.  What 
parent  could  wish  to  be  placed  in  a  situation  so  dangerous  for  hb 
child,  so  unfortunate  for  himself !  Could  a  law  be  endured,  which 
should  enable  an  infant,  in  a  momentary  delirium  of  youth/ul  pas- 
*  sion,  to  set  at  naught  parental  authori^,  and  place  himself  in  a  sita' 
Aft.  ation  to  render  unavailing  all  the  counsel  and  advice  of  hb  nearer 

C'«V|h  ^<l  dearest  friends  ?  Certainly  the  law,  a3  it  has  been  establbhed, 
Jbflr  b  wisest,  best,  and  in  every  view,  most  salutary.  That  law  which 
%i^  pronounces  an  inftnt  to  be  incapable  of  binding  himself,  by  hb  con- 
tract, except  for  necessaries,  actually  furnished,  clearly  extends  to 
I  thb  case ;  the  consequence  is  that  there  must  be 

Judgment  for  the  defendant. 


Digitized  by  CjOOQ IC 


OP  THE  STATE  OF  VERMONT. 


267 


Starr  vi.  Robinson,  in  error. 

k  tpedal  tct  of  the  legjslatore  freeing  the  hoAy  of  a  debtor  from  imprisonmentt 
sod  prondinc  that  *'  all  such  bootlt  ai  hare  been  takeo  by  the  Sheri^  oo  the 
sdmiitios  of  the  debtor  to  the  libertietpf  the  pritoo,  be  discharged/*  is  not 
construed  to  extend  to  a  case  where  the  debtor  had  commilted  an  escape 
from  the  liberties  of  the  prisoo,  before  the  passing  of  the  act ;  and,  if  such 
act  be  so  worded,  as  to  extend  to  such  case,  it  is  a  law  inpairing  the  obliga- 
lioo  of  contracts,  a  vioiatioo  of  the  constitution  of  the  U.  States  and  ?oid. 

THE  original  action  in  this  case  was  on  a  gaol  bond  assigned  by 
tbe  Sheriff  to  the  creditor,  in  which  the  plaintiff  declared,  that,  by 
(he  consideration  of  the  County  Court  for  the  County  of  Benning- 
ton, at  the  term,  of  said  Court  holden  in  June,  1810,  he  recovered 
judgment  against  Moses  Sage,  for  the  sum  of  $65fi3  cents  dama. 
ges,  and  for  the  turn  of  j^l  5,42  cents,  costs  of  suit;  that  he  prayed 
out  an  execution  on  that  judgment,  by  virtue  of  which,  the  said  Mo- 
tes Sage,  on  the  24lh  day  of  August,  1810,  was  committed  to  the 
ooBuiion  gaol  in  Bennington,  and  was,  oo  the  same  day  admitted 
to  the  liberties  of  said  prison ;  that  on  that  occasion,  the  said  Moses 
Sage,  as  principal,  and  Jonathan  Robinson,  the  now  defendant,  as 
surety,  executed  the  bond,  on  which  this  action  is  brought  That, 
on  the  same  day  the  said  Moses  Sage,  escaped  from  the  liberties  of 
the  prison,  asMi  thereupon  the  Sheriff  assigned  the  bond  to  the  plain, 
tiff  Starr,  the  creditor.  The  action  was  .commenced  by  Starr,  the 
creditor,  as  assignee  of  the  bond  against  Jonathan  Robinsoe,  the 
8urety,on  the  fifth  day  of  October,  1811,  before  the  County  Court 
for  the  County  of  Bennington. 

The  defendant  pleaded  in  bar  an  act  of  the  legi^ture,  passed  on 
the  tlurty  first  day  of  Ootobor,  1811,  entitled  an  act,  f(i»' the  ralief 
of  Moses  Sage,  setting  forth  the  act  in  haec  verba  m  the  plea.  The 
following  part  of  the  first  section  only  is  material  in  the  case.  ^^  It 
is  hereby  enacted  dsc,  that  the  said  Moses  Sage,  is  released 
and  discharged  from  his  said  imprisonment  in  said  gaol  (referring 
to  a  recital  in  the  preamble  of  the  act)  and  shall  be  free  from  ar- 
rests on  all  process  in  dvil  actions,  issuing  under  the  authority  of 
this  State,  for  and  during  the  term  of  three  years  from  and  after  the 
first  day  of  January  l8l2. 

^  Provided,  that  the  judgments,  on  which  the  said  Moses  is  con- 
fined, shall  remain  in  the  same  situation,  as  though  writs  of  execu 
3S 


Bennington 
July. 
1814. 
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BemtmgUm  tion  had  never  issued  thereon  ;  and  that  all  such  bond  or  bonds  as 
1814.  have  been  taken  by  the  Sheriff^  or  k^per  of  the  gaol  io  said  Ben- 
nington, for  the  liberties  of  the  prison  granted  to  the  said  Moses 
Sage>  be,  and  the  same  are  hereby  discharged.  And  provided  any 
action  or  actions  should  be  brought  against  the  Sheriff  of  said  Coun- 
ty, or  any  of  the  bail  of  the  said  Moses,  on  account  of  his  bein^  re- 
leased, this  act  shall  be  considered  as  a  sufficient  bar  to  a  recovery; 
and  the  defendant  or  defendants  shall  recover  costs/'  To  this  plea, 
the  plaintiff  demurred  ;  and  the  County  Court  rendered  judgmeit 
for  the  defendant ;  to  reverse  which  judgment  this  writ  of  error  was 
brought,  and  the  general  error  assigned,  to  which  the  defendant 
pleaded  in  nuUo  est  erratum. 

Wright^  for  the  plaintiff.  The  act  pleaded  in  bar  does  not  ex- 
tend to  the  bond  on  which  the  action,  in  this  case,  was  brought ;  for 
although,  the  bond  was  given  on  granting  the  liberties  of  the  prison 
to  the  said  Moses  Sage,  yet  it  was  not  given  in  consequence  of  any 
execution,  or  any  civil  process  on  which  the  said  Sage  was  impris- 
oned, at  the  time  said  act  was  passed  ]  and  from  such  imprisonment 
only,  was  the  act  intended  to  release  and  discharge  him.  The  pro- 
vision in  the  act  respecting  gaol  bonds,  is  limited  to  those  bonds  on- 
ly, in  a  suit  on  which,  by  the  creditor,  the  fact  of  Sage's  going  at 
large,  in  consequence  of  his  release  by  the  act,  should  be  aUedged 
as  a  breach  of  the  condition.  By  the  record,  in  this  case,  it  appears 
that  Sage  was  not  imprisoned  on  the  execution  in  favor  of  Starr,  at 
the  time  the  act  was  passed ;  he  had  before  been  committed  to 
prison  on  the  execution,  had  given  the  bond  in  question  for  the  lib- 
erties of  the  prison,  had  departed  from  the  liberties  and  was  at 
large  ;  the  bond  bad  been  assigned,  and  a  suit  on  the  bond  com- 
menced before  the  act  was  passed.  It  cannot,  therefore,  be  said 
that  Sage  was  discharged  from  his  imprisonment  on  the  execution 
in  favor  of  Starr,  by  virtue  of  that  act ;  and  consequently  the  bond 
in  question  is  not  within  the  provisions  of  the  act. 

Skinner  for  the  defendant.  From  the  nature  of  the  act  in  ques- 
tion, being  an  act  granting  relief  to  Moses  Sage,  for  reasons  recited 
in  the  act,  it  ought  to  be  construed  liberally  for  the  attainment  of 
that  relief,  in  a  full  and  ample  manner,  according  to  the  intention  of 
the  legislature. 

The  act  contains  two  provisions  ^  one  to  release  the  body  of 


Digitized  by  CjOOQ IC 


OF  THE  STATE  OF  VERMONT.  259 

jMoses  Sage  from  imprisonment,  the  other  to  discharge  all  bonds  Btnninft$n 
taken  for  the  liberties  of  the  prison  granted  to  Sage.     The  words  of       131^^. 
this  last  provision  are,  ^'  that  all  such  bond  or  bonds  as  have  been  v^^N^''^ 
taken  by  the  Sheriff  or  keeper  of  the  gaol,  in  said  Bennington,  for      ®**'''' 
the  liberties  of  the  prison  granted  10  said  Moses  Sage,  be,  and  the    Robinson, 
same-are  hereby  discharged.''    The  words  of  the  act  clearly  ex- 
tend to  all  such  bonds,  which  had,  at  any  time  been  taken  by  the 
Sheriff  and  then  remained  in  force,  not  discharged  or  satisfied. 
From  the  force  of  the  expressions,  the  act  extends  as  well  to  all 
bonds  taken  for  the  admission  of  Sage  to  the  liberties  of  the  prbon, 
on  occasion  of  any  former  imprisonment,  as  to  those  taken  on  oc- 
casion of  his  imprisonment,  at  the  time  of  passing  the  act.    Justice 
also  requires  this  construction  ^  for,  as  the  body  of  Moses  Sage  the 
principal  is,  by  the  act,  freed  from  arrest  and  imprisonment  in  all  ' 

civil  cases ;  without  any  exception,  it  is  unjust  that  the  bail  should 
remain  liable,  while  the  act  deprives  him  of  his  full  remedy  over 
against  Sage. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch.  J.  The  act  of  the  legislature,^which  is  relied  up- 
on in  this  case,  is  not  a  public  act,  nor  is  it  a  remedial  act,  in  the 
language  of  the  law.  It  is  a  private  act,  and  has  been  rightly  so 
pleaded.  It  is  an  act  which  gives  a  privilege  to  one  man,  while  it 
infringes,  or  at  least  suspends  the  rights  of  another ;  therefore,  up- 
on every  sound  principle,  it  ought  to  receive  a  strict  construction  ; 
it  b  not  to  be  extended  in  favor  of  Moses  Sage  or  his  sureties,  be- 
yond that  which  is  clearly  expressed,  or  that  which  is  a  necessary 
and  unavoidable  inference.  Now  if  the  act  had  gone  np  farther 
than  to  discharge  Moses  Sa^  from  his  imprisonment,  and  to  per- 
mit him  to  go  at  large,  without  expressly  declaring,  that  the  Sheriff, 
or  the  sureties  for  the  liberties  of  the  prison,  should  not  be  liable,  on 
the  departure  of  Sage,  as  for  an  escape,  yet  they  would  not  Have 
been  liable  ;  such  is  the  necessary  inference,  the  necessary  conse- 
quence of  a  legal  discharge  of  the  prisoner.  If  it  was  lawful  for 
Sage  to  go  at  large  under  the  authority,  of  this  act,  the  condition  of 
the  bond  was  not  broken  by  his  departure,  as  he  was  legally  dis 
charged  from  imprisonment,  in  every  case  of  a  civil  nature,  for 
which  he  then  stood  committed  :  but  to  construe  the  act  to  purge 
an  escape  before  that  time  committed,  would  be  wholly  unwarrant- 
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BtimhgiM  ed->U  wmM  be  a  lagraat  abuw  of  every  just  princ^e  of  cooMtiac- 

s^'>^-<^/      Bnt^  it  18  said,  the  act  is  too  elealr  to  admit  of  constnietiai,  tfatt 
SUIT      ^  words  are  express,  *^  that  all  bond  or  bonds,  whieh  have  been 
RoUatoo.  taken  by  the  Sheriff  or  keeper  of  the  gaol  in  Bennington,  for  this 
liberties  of  said  prison  granted  to  the  said  Moses  Sag<e>  bts,  and  Am, 
same  are  hereby  dischai^ged.''    The  act>  indeed,  sets  out  with  ft 
veiy  broad  expression,  <^  all  bond  or  hoods''  and  if  this  daiise  wett 
not  explained  by  what  precedes  and  what  Mlows^it  m^|ht  almosl 
aibrd  a  pretext  for  the  defendant's  construction.    Bui  tldsis  to  ex- 
tend  the  act  beyond  the  manifest  intention  of  the  legislature  as  ex- 
pressed in  the  preamble,  whi<^  u  to  discharge  Mbaes  Sage  from  his 
confinement  m  prion,  at  tiiat  time,  and  to  free  his  body  froas  airest, 
for  a  certain  limited  time  $  there  is  not  a  Word  respectii^  a  di9> 
charge  of  his  sureties,  who  had  become  liable ;  and  the  dame 
which  has  been  relied  on,  does  not  aflfeot  his  sm^ties.    ActionB  ftmj 
be  maintained  against  them,  and  they  may  have  their  remedy  over 
against  Sage.     They  may  proceed  by  summons,  or  attachment  of 
his  property,  for  that  is  not  by  the  act  intended  to  be  exempted* 
And,  although  it  is  crudely  expressed,  as  is  almost  every  part  Of 
this  act,  yet  what  follows,  and  closes  thb  particular  provision, 
draws  it  towards  a  point,  and  the  whole  intelligibly  limits  the  sense. 
It  makes,  with  what  has  just  been  recited,  but  one  provision. 
'^  And  provided  (or  in  case)  any  action,  or  actions  shall  be  broug^ 
against  the  Sheriff  or  any  of  the  bail  (sureties  in  such  bonds)  of  the 
said  Moses,  on  jaccount  of  his  being  released  (certainly  meaning^ 
on  account  of  Sage'^  going  at  ku^e,  in  consequence  of  his  bei^g,  1^ 
the  act,  so  discharged,)  this  act  shall  be  considered  a  sufficient  bai^ 
&C."    It  makes  but  one  provision,  and  when  read,  so  as  to  render 
it  intelligible,  is  found  to  have  been  intended  to  express  what,  s  be- 
fore  observed,  is  a  legal  consequence  of  a  discharge  of  the  principal 
from  his  imprisonment — and  is  no  more  than,  that  Sage's  gmng  at 
large,  shall  not  be  deemed  an  escape :  although  the  person  who 
drew  die  act,  seems  not  to  have  been  aware  of  the  legal  inference, 
or  to  know  how  to  introduce  it  by  ^press  provision.  Such  bills  are 
usually  drawn  by  some  private  friend  of  the  petitioner,  and  mre  oAen 
passed  with  too  little  attention  to  propriety  or  accuracy  of  expres- 
sion. 
It  ought  further  to  be  observed,  that  had  the  provision  uod^ 
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coiiaideralion,  been  so  clearly  expressed^  as  clearly  to  admit  of  the  Btnningion 
defendant's  constmctioti/yet  it  could  not  avail  him^  it  could  not  be      \fi4, 
permitted  to  operate — it  would  have  been  a  palpable  violation  of  the  ^^'^v-^/ 
comtitution  of  the  United  States,  which  renders  null  and  void  every      ^^^^ 
act,  even  of  a  State  legislature,  made  in  violation  of  any  express    Robiosoo. 
provision  of  that  constitution.     In  that- instrument  it  is  expressly 
declared  that  no  State  shall  pass  any  law  impaini^  the  obligation  lof 
contracts.  Now,  whatever  may  be  said  with  respect  to  a  gaol  bond, 
before  die  coDditiob  be  bfoken*^wliether  it  be  considered  as  a  con- 
tract, t«  whkh  the  creator  is  a  party,  or,  if  I  may  so  say,  a  substi- 
tute for  the  watts  of  the  prisoh'-^as  a  mean  of  securing  the  confine^ 
ment  of  the  debtor,  yet  when  the  condition  ofsnch  bond  is  broken, 
and  the  bond  Is  assigned  by  the  Sheriff  to  the  creditor,  it  undeniably 
becomes  a  contract,between  the  creditor,  the  assignee,  and  the  sign* 
ers  of  the  bond.    In  this  case,  the  condition  of  the  bond  had  been 
btoken,  the  bond  had  been  assigned  to  the  creditor,  and  a  suit  com>- 
fioeneed  on  the  bond  by  him  before  the  passage  of  the  act.    The 
contract  was  legal  and  complete,  and  the  creditor  has  every  just 
right  to  claim  the  benefit  of  that  provision  in  the  constitution  of  the 
United  States,  which  was  made  by  the  peof4e  of  the  United  States,        ^ 
to  pr6tect  their  rights  against  such  acts  of  the  State  legislatures  as 
should  inadvertently,  or  otherwise  be  passed  hi  violation  of  those 
rights.    The  creditor,  as  one  of  the  people  has  a  right  to  claim  the 
benefit  of  this  provision,  and  that  it  be  held,  by  the  Court,  sacred 
and  inviolate.    And,  certainly,  the  Court  ought  anxiously  to  avoid 
any  construction  of  a  law,  which  woidd  impty  in  the  legislature,  ei- 
ther an  ignorance  of  their  powers  and  duties,  or  a  design  to  folate 
the  nadonal  con^tution.  From  atl  these  considerations,  the  Court 
are  clearly  of  opinion  that  the  judgment  of  the  County  Court  is  er- 
roneottS)  and  must  be  reversed. 
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Bennington 
j"j3^'  HoiT  VS.  Bradley  and  othen^  in  error* 

If  an  admiDiftratioD  bond  be  prosecuted  before  a  Couoty  Court,  aod  a  jodgmeot 
rendered  for  tb^  penal  sum  of  the  bond,  a  jdr^aooj  brought  on  racb  jndg- 
meutt  by  a  creditor,  or  other  person  interested  in  the  estate,  to  recover  tbc 
amooDt  of  his  daim  agreeably  to  the  statute,  moit  be  brought  before 
the  same  Court,  notwithstanding  such  claim,  as  to  the  amount  of  the  demand, 
be  within  the  jurisdlctioo  of  a  justice  of  the  peace. 

ON  the  granting  of  adminstration,  by  the  judge  of  Probate  for  the 
district  of  Manchester,  to  Gilbert  Bradley  and  EUian  Bradley,  on 
the  estate  of  Lemuel  Bradley  deceased,  they^as  principab,  and  Y4r 
mond  Graves^as  surety,  executed  a  bond  to  the  Judge  of  Probate,  in 
thepenalstunof  4^4000,  in  the  form  and  with  the  condition  pre- 
scribed by  statute,  bearing  date  the  ninth  day  of  January  1801 .  The 
•  estate  was  represented  insolvent,  and  on  the  report,  by  the  commis- 
sioners of  the  claims  allowed  against  the  estate,  it  proved  to  be  in- 
solvent, and  a  dividend  was  made  to  and  among  the  creditors,  and 
the  sum  found  due  to  each  creditor,  was  ordered  by  the  Judge,  to  be 
paid  within  a  certain  time  lunited.  The  claim  of  Jonathan  Hoit, 
the  plaintiff,  allowed  against  the  estate  amounted  to  j(103,15  cents^ 
his  dividend  on  which,  amounted  to  j^31,89  cents,  which  the  atl- 
ministrators  had  neglected  to  pay. 

At  the  June  Term  of  Bennin^on  County  Court,  1806,  an  ac 
tion  was  commenced  on  the  administration  bond,  against  the  pre- 
sent defendants,  on  the  prosecution  of  Cephas  Smith,  jun.  a  credit- 
or of  the  estate.  In  that  action  the  defendants  suffered  Judgment 
by  nil  dicitj  and  Judgment  was  rendered  for  $4000,  the  poial  sum 
of  the  bond,  and,  agreeably  to  the  provision  of  the  103d.  section  of 
the  Probate  act,  Cephas  Smith,  jun.  the  plaintiff  in  that  action,  as- 
signed a  breach  of  the  condition  of  the  bond,  in  the  non  payment  of 
the  sum  which  had  been  ordered  to  be  paid  as  his  dividend  of  the 
estate,  and  recovered  Judgment  for  that  sum  and  his  costs,  and  had 
execution. 

Afterwards,  Jonathan  Hoit  the  present  plaintiff,  brought  a  tctre- 
fadas  against  the  present  defendant,  on  the  aforesaid  Judgment  for 
the  penal  sum  of  the  bond ;  and,  to  entitle  him  to  an  execotion 
agreeably  to  the  statute,  assigned  a  breach  of  the  condition  of  the 
bond,  in  the  non  payment  of  the  aforesaid  sum  of  $31,89  cents, 
which  the  administrators  had  been  ordered  to  pay  him^  as  his  divi- 
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dend  of  the  estate.  The  defendant's  counsel  pleaded  in  abatement,  Bennington 
to  the  jurisdiction  of  the  Court,  for  that  the  sum  demanded  being  un- 
.der  ^53y  a  Justice  of  the  peace  had  exclusive  jurisdiction  of  the  ac- 
tion ;  and  thereupon  the  County  Court  ordered  the  action  dismis- 
sed, and  rendered  Judgment  for  the  defendants  to  recover  their 
costs.  Whereupon  the  plaintiff  brought  this  writ  of  error,  and  as- 
signed for  error,  the  dismission  of  the  suit,  and  the  judgment  that 
the  defendants  should  recover  their  costs. 

To  this  writ  of  error  the  defendants  pleaded,  in  nuUo  est  erratunt. 

Langdon  and  Sperryy  for  the  plaintiffs. 

Skinner  and  Sheldon,  for  the  defendants. 

The  opinion  of  the  Court  was  delivered  by 

CuiPMAN,  Ch,  J.  We  are  all  clearly  of  opinion,  not  only,  that 
the  County  Court  had  jurisdiction  in  this  case,  but  that  the  remedy 
by  scirefaciasj  can  be  had  in  that  Court  alone,  where  the  judgment 
for  the  penal  sum  of  the  administration  bond,  remains  of  record. 

The  proceedings  in  this  case  are  not  under  the  provisions  of  the 
Judiciary  act,  but  under  a  provision  contained  in  the  lOSd  section 
of  the  probate  act,  it  is  a  special  provision,  in  a  particular  case. 

By  another  provision  of  the  probate  act,  the  administration  bond 
is  directed  to  be  taken  to  the  Judge  of  probate,  granting  administra- 
tion }  the  general  purpose  of  the  condition  of  that  bond  is,  to  secure 
a  faithful  administration — to  secure  right  and  justice  to  be  done  by 
the  administrator,  to  ail  who  may  have  any  interest  in,  or  claim  up- 
on the  estate.  One  pari  of  the  condition  is,  that  the  administrator, 
shall,  on  the  settlement  of  the  estate,  deliver  and  pay  to  such  person 
or  persons  respectively,  as  the  Court  of  probate,  by  their  decree  or* 
sentence,  pursuant  to  the  true  intent  and  meaning  of  the  law,  shall  li- 
mit and  appoint.  This  condition  extends,as  well  to  the  debts  and  de- 
mands allowed  and  ordered  to  be  paid,  as  to  the  dbtribution  of  the 
estate. 

The  remedy  on  this  bond,  provided  by  the  103d  section  of  the 
probate  act,  before  mentioned,  is  in  substance — that,  on  application 
to  the  Judge  of  probate,  by  any  person,  who  shall  have  been  injur- 
ed by  a  breach  of  the  condition  of  the  bond,  the  Judge,  shall,  on 
such  applicant's  giving  security  for  prosecution  and  the  payment  of 
costs^  cause  an  action  to  be  brought,  in  his,  the  judge's  name,  on  the 
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jmrrfrifftefi  bond ;  and  shall  certify  to  the  Court  in  which  the  action  shall  be 
commenced^  the  name  of  the  af^licanti  who  shall  be  deemed  the 
pjTosecutor.  And^  if  the  defendant  shall  plead  pi^formaaoe  of  die 
condition,  the  prosecutor  maj  ass^  as  anny  breaches,  affecttag 
his  interest,  aa  he  shall  see  fit;  and  thejory  shall,  oa  all  the  iasmsy 
Assess  damages  for  such  breaches  as  the  proeecutor  shall  prove; 
and,  if  a  verdict  be  found  against  the  defendant,  the  Court  shaD  es- 
ter up  judgment  for  the  whole  penalty  of  the  bond,  and  siiaH  idrntt 
execution  in  favor  of  the  prosecutor,  for  such  damages  as  shall  be 
found  for  him,  and  for  costs.  There  is  also  a  provision,  in  case  of 
judgment  on  demurrer,  confession  or  mUidt;  and  it  is  enacted, 
that  the  judgment  for  the  penalty  of  the  bend,  stand  as  a  security  for 
any  other  or  further  breach  of  the  condition  of  such  bond.  And, 
that  any  person  thereafter,  who  shall  have  been  injtved,  by  the 
breach  of  the  condition  of  such  bond,  may  prosecute  a  sewv/ocuw, 
on  such  judgment  for  the  penal  sum  of  the  bond,  against  the  de- 
fendants, and  may  assign  any  breaches  affecting  his  right  and  inter- 
est, which  being  found,  damages  shall  be  assessed,  and  execation 
shall  issue  as  in  the  former  case. 

Now  as  to  the  question  of  jurisdiction,  this  case  differs  not  from  a 
bond  of  indemnity,  or  any  bond  with  a  defeasfince-^e  penalty  of 
die  bond,  not  the  sum  due  by  the  condition,  or  the  amount  of  dam* 
ages  sustained  by  a  breach,  determines  the  jurisdiction.  This 
bond  ir,  in  effect,  a  bond  of  indemnity,  and  the  statute  puts  the  pro- 
aecator  for  his  own  interest  in  the  place  of  the  obligee,  who  is  is 
fact  no  more  tlian  a  trustee.  Nor  is  it  any  objection,  that  the  pro- 
secutor might  have  resorted  to  another  remedy,  which  might  change 
the  jurisdiction :  that  the  prosecutor  might  in  this  case  have  broagbc 
an  action  of  debtor  oitumptity  for  the  amount  of  his  demand  ^ow- 
ed by  the  commissioners,  and  ordered  by  the  judge  to  be  paid,  be- 
fore a  justice  of  the  peace.  In  all  cases  where  there  are  diflfeicat 
remedies,  it  is  at  the  option  of  the  plaintiff  which  he  will  pursue- 
that,  of  course,  which  he  thinks  most  for  his  advantage,  most  eiec- 
tual. 

In  a  case  like  the  present,  the  administrators  might  have  become 
insolvent :  the  creditor  is  under  no  obligation  to  try  that  question} 
before  he  shall  resort  to  the  bond. 

I  will  put  a  case — ^An  intestate  had  in  his  lifetime,  recovered  a 
judgment  m  the  Supreme  Court  for  a  sum  less  than  fifty  three  dol^ 
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larS|  a  sum  clearly  within  the  jurisdietion  of  a  Justice  of  the  peace ;  Bemdnghn 
the  admiDistrator  may  have  the  effect  of  that  Judgment  by  an  ac- 
tion of  debty  or  assumpsit,  before  a  Justice  of  the  peace,  he  may  also 
have  a  tcirefacias  to  revive  that  Judgment,  before  the  Supreme 
Court :  no  one  will  question  his  right  to  revive  the  Judgment  by 
scirefadas,  which  must  be  brought  in  the  same  Court  where  the 
Judgment  remains  of  record,  and  can  be  brought  in  no  other 
Court,  The  law  in  the  present  case  is  the  same  ;  the  Court,  there- 
fore reverse  the  Judgment  of  the  County  Court*  And  as  the  re- 
cord of  the  judgment,  upon  which  the  mrefacias  was  brought,  is 
not  in  this  Court,  but  remains  in  the  Court  below,  this  Court  can- 
not proceed  to  render  the  proper  judgment — the  cause  is,  therefore, 
remitted  to  the  County  Court,  to  proceed  thereon  as  to  law  and 
justice  appertains.  • 


HSNBT   VS.  HENRr. 

In  ao  action  on  a  warranty  upon  the  sale  of  h  horse,  if  the  declaration  alledge 
that  the  dtfendaot  warranted  that  the  horse  was  not  over  seven  years  old, 
and  the  proof  be^at  the  defendant  warranted  that  the  horse  was  leven 
years  old,  the  next  vpiing  after  the  sale,  it  Is  not  a  variance  between  the 
proofand  thedf'claration. 

THIS  was  an  action  ofoisumpsitj  in  which,  the  plaintiff  declar-  Windham, 
ed,  in  substance,  that,  on  the  nineteenth  day  of  February,  1 81 1 ,  the  "g^"^*** 
plaintiff  bought  of  the  defendant,  and  the  defendant  sold  to  the 
plaintiff,  a  certain  mare  for  the  sum  of  one  hundred  dollars,  then 
and  there  paid  by  the  plaintiff  to  the  defendant  j  and  that  the  de- 
fendant, on  the  sale,  in  consideration  thereof  promised  the  plaintiff 
that  said  mare  was  not  more  than  seven  years  old,  and  that  she  was 
every  way  sound.  And  assigned,  as  a  special  breach  of  the  prom- 
ise, that  the  mare,  at  the  time  of  the  sale,  was  more  than  seven 
years  old— that  she  was  nine  years  old — that  she  was  wind-broken, 
diseased  and  unsound  5  all  which  the  defendant  well  knew. 

On  trial  to  the  jury,  upon  the  general  issue,  the  plaintiff  offered 
in  evidence,  to  prove  the  sale  and  warranty,  a  bill  of  sale  of  the 
mare,  signed  by  the  defendant,  in  the  following  words  and  figures. 
34 
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mndkam,  to  wit :  February  19^  1811.    Joseph  Henry  bought  of  Samuel 
im       Henry,  one  dark  chesmit  mare,  seven  years  old  next  spring,  war* 

v^v*^  ranted  to  be  every  way  sound,  received  pay. 
Heniy  SAMUEL  HENRY. 

vs. 

"''''  C.  Marshy  for  the  defendant,  objected  to  the  evidence,  od  tie 
ground  that  the  contract  in  writing,  which  was  produced,  varied 
from  the  contract  stated  in  the  declaration ;  for  that  the  dedaratioD 
stated  the  promise  to  be,  that  the  mare  was  not  more  than  seven 
years  old,  whereas  by  the  writing  produced,  it  appears  that  the  con- 
tract was,  that  the  mare  would  be  seven  years  old  the  next  spttng 
after  th^  sale. 

By  the  Court.  There  is  no  variance,  in  substance,  betweeo  the 
declaration  and  the  proof^  and  the  plaintiff  has  not  declared  on  the 
written  instrument*  A  promise  that  the  mare  would  be  seven  years 
old  the  next  spring  after  the  sale,  is  in  substance,  a  promise  that  she 
was  not  more  than  seven  years  old  at  the  time  of  the  sale.  If  it  be 
considered  that  the  warranty  contained  in  the  bill  of  sale,  extends 
to  the  age  of  the  mare,  there  is  no  material  variance  between  the 
declaration  and  the  evidence. 

The  evidence  was  admitted  and  the  jury  found  a 

Verdict  for  the  plainti£ 
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RiDXR  VS.  Alkxandbr  aod  Kathan. 

lo  ao  actloD  of  ejectment  against  landlord  and  teoaot,  an  appearance,  entered  by 
attorney,  for  both  defendants,  it  not  conctusWe  agamit  the  landlord,  bat  he 
will  be  peraiitted  to  prove,  by  whoie  order  or  procurement,  the  atC^  ^ey  en- 
tered web  appearance, 

And,  even,  if  it  appear  that  the  attorney  entered  sncb  appearance,  by  the  direc  • 
tionsof  the  landlord,  yet  this  will  not  preclude  the  landlord  from  shewing 
that  the  judgment,  rendered  in  the  action  against  him,  was  obtained  by  col1a< 
sioo  between  the  plaintiff  and  (he  tenant. 

If  the  jodgmeot  recited  in  an  ezecatioo,  as  the  judgment  on  which  it  issued,  pur- 
port to  have  been  entered  up  at  one  term,  and  the  record  produced  to  sup]^ort^ 
such  eiecutiou,  be  of  a  judgment  entered  up  at  another  term,  such  execution 
is  irregular,  aod  all  the  proceedings  had  under  it  are  void. 

If,io  a  trustee  action,  judgment  be  reDdered,botb  against  the  principal  debtor  and. 
Ihetntstee,  and  one  execolioo  issue  oo  both  judgments  against  the  principal 
debtor  aod  the  trustee,  such  execution  u  irregular  and  void.  , 

If  an  action  be  commenced  against  a  person,  not  residing  within  this  State,  and 
the  plaintiff,  without  giving  to  the  defendant  personal  notice  of  the  sait,  take 
jodgment  at  the  first  term,  such  judgment  is  irregular  and  void. 

THIS  was  an  action  of  ejectment  for  a  farm  of  land  in  Dummers- 
ton  in  the  County  of  Windham.  On  trial  to  the  jury,  upon  the 
general  issue*  the  counsel  for  the  plaintifi*,  stated,  that,  to  support 
the  plaintiff's  right  to  recover  in  this  action,  they  should  first  shew 
a  title  to  the  premises  in  Silas  Taft,  and  then,  a  judgment  in  favor 
of  the  present  plaintiff,  Rider,  against  Silas  Taft,  recovered  before 
the  Cotmty  Court,  for  the  County  of  Windham,  June  term,  1810, 
for  the  sum  of  ^91,83  cents,  an  execution  upon  that  judgment; 
and  a  levy  sf  that  execution  upon  the  premises,  as  the  property  of 
Taft ;  by  which  they  were  regularly  set  off  to  the  plaintiff,  and  the 
legal  title  vested  in  him. 

It  was  proved,  that  Taft  took  possession  of  *the  premises,  in  the 
year  1790,  claiming  the  same  in  his  own  right ;  and  continued  in 
the  nndbturbed  possession  of  the  premises,  by  himself  and  his  ten* 
ant  until  the  year  1810.  Taft  had  removed  from  the  state  in  the 
year  1810,  having  let  the  premises  to  a  tenant,  by  the  name  of  Bel- 
knap, who  continued  in  possession,  under  Taft,  until  some  time  in 
the  year  1810,  when  he  delivered  possession  of  the  premises  to 
Giles  Alexander,  one  of  the  defendants* 

Taft's  title  to  the  premises,  being  thus  established  by  peaceable 
possessioam  his  o\vn  right  for  more  than  fifteen  years,  the  plahn 
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Windham^  tiff's  council  then  produced  copies  of  the  record  of  a  judgment,  in 
'^^4, '  favor  of  the  present  plaintiff,  against  Taft,  of  an  execution  issued 
thereon,  and  of  the  officers's  return  thereen  endorsed. 
It  appeared,  from  the  record,  that  Benjamin  Rider,  the  present 
Alexander  plaintiff,  commenced  his  action  before  the  County  Court  for  tbe 
County  of  Windham,  June  term,  ISOr^  against  the  said  Silas  Taft, 
as  an  abscondii^  or  concealed  debtor,  and  summoned  one  Barnes, 
as  Trustee  of  Taft.  It  appeared  that  judgment  was  rendered  in 
that  action  against  Taft,  the  absconding  debtor  at  the  first  term,  for 
^91}  38  cents ';  and,  after  sundry  continuances,  at  June  term  1811, 
Barns,  who  had  been  summoned  as  trustee,  was  found  to  be  Taft^s 
trustee,  and  bad  monies  in  his  hands  belonging  to  Taft,  to  the 
amount  of  jj^49<d8  cents.  Barns'  costs  were  taxed  and  allowed  at 
$S9,90  cents,  which  being  deducted  from  the  amount  of  Tafi's  mo- 
ney, found  in  his  hands,  left  a  balance  of  $9,48  cents  to  be  applied 
on  the  judgment  against  Taft.  The  record  concludes  in  these 
words,  "  that  the  plaintiff  have  his  execution  for  the  balance  found 
due  in  the  hands  of  said  trustee,  being  $9,48  cents,  as  well  as 
against  the  said  Silas  Taft,  for  his  damages  aforesaid  and  his  costs, 
Uxed,  at  the  present  term  at  $41,42  cents.  Execution  issued  on 
the  second  day  of  October,  1810,  reciting  the  judgment  against 
Taft  as  recovered  at  June  term,  1810 ;  although  the  damages  had 
been  assessed,  and  the  judgment  entered  up  at  June  term,  1807, 
The  Execution  also  recited  the  judgment  against  Barns,  the  trustee, 
as  having  been  rendered  June  term,  1810;  and  directed  the  officer 
to  collect  of  Barnes,  the  trustee,  the  said  sum  of  $9,48  cents,  and 
to  collect  the  residue  of  the  said  judgment  of  Taft,  to  be  levied 
of  his  goods,  chatties  or  estate.  Which  execution  was  by  the  con- 
stable of  Dummerston,  on  the  fourth  day  of  October,  1810,  levied, 
for  the  residue  of  tfie  judgment  against  Taft,  on  the  premises  de- 
manded, and  the  return  made  and  recorded  In  the  proper  offices,  as 
the  law  directs, 

WiHiom  C.  Bradley  J  for  the  defendants,  objected  to  the  evidence 
offered  by  the  plaintiff,  on  two  grounds.  First,  for  that  the  judg- 
ment  recited  in  the  execution,  purports  to  have  been  rendered  at 
June  term,  1810 ;  to  support  which  a  record  is  produced,of  a  judg- 
ment rendered  at  June  term  1807.  Secondly,  for  that  the  execu- 
tion  issued  on  two  distinct  judgments,  one  against  Taft,  the  princi- 
pal debtor,  and  one  against  Barnes  the  trustee. 
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The  Court  admitted  the  record,  reserving  the  point ;  the  parties  Windham, 

Gonsenting  to  a  rule,  that,  if  a  verdict  should  be  found  for  the  plain-    ^i^^^^ 

tiff,  and  the  Court  should  be  of  opinion  that  the  record  was  pioper-  v^^>.^'^.^ 

ly  admitted,  the  verdict  to  stand,  but  if  of  opinion  that  the  record     ^^^^^ 

oufifht  not  to  have  been  admitted,  the  verdict  to  be  set  aside  and  a  Aleiaoder 
.  ,  &  Kalhan. 

non  suit  entered. 

Bradley  J  then  stated  as  the  defence  in  this  action,  that  Giles  Al- 
exander, one  of  the  defendants,  had,  at  a  Circuit  Court  of  the  Uni- 
ted States,  t^ol'den  at  Rutland,  in,  and  for  the  district  of  Vermont, 
on  the  third  day  of  October,  1808,  recovered  a  judgment  in  an  ac- 
tion of  ejectment,  in  his  favor  against  Silas  Taft  the  landlord,  and 
D.  Belknap,  the  tenant,  for  the  premises  demanded  in  the  present 
action.  That  he  prayed  out  a  writ  of  possession  on  that  judgment, 
by  virtue  of  which  he  obtained  actual  seisin  and  possession  of  the 
premises. 

On  production  of  the  record  in  the  action  of  ejectment,  it  appear- 
ed that  the  writ  of  ejectment  was  regularly  served  on  Belknap,  the 
tenant  in  possession,  personally ;  that  service  of  the  writ  was  made, 
as  to  Taf\,  the  landlord,  by  a  copy  lef^  at  his  last  and  usual  place  of 
abode,  in  Dummerston.  That  the  action  was  entered  at  May 
terra  o*  the  Circuit  Court,  1808^  a  general  appearance  was  entered 
for  the  defendants,  and  the  cause  continued  to  the  then  next  Octo- 
ber term  of  said  Court ;  at  which  term,  judgroept  was  entered  by 
default,  and  a  writ  of  possession  thereon  issued,  which  was  nev- 
er executed  otherwise,  than  by  Belknap's  delivering  the  possession 
of  the  premises  to  Giles  Alexander,  the  plainti0*in  that  ejectment ; 
a  minute  of  such  delivery  of  possession  being  endorsed  on  the  writ 
and  signed  by  Belknap. 

Everet,  for  the  plaintiff,  then  stated,  and  offered  to  prove  that 
the  judgment  in  favor  of  Alexander  against  Taft  and  Belknap  was 
obtained  by  collusion,  between  Alexander  the  plaintiff,  and  Bel- 
knap, Tail's  tenant,  in  possession.  That  Taft,  the  landlord  was  not 
at  the  time  a  resident  within  this  State,  that  he  had  no  notice  of  the 
pendency  of  the  action  of  ejectment;  that,  at  the  first  term  of  the 
Court,  Belknap  had  caused  a  general  appearance  to  be  entered  for 
himself  and  Taft,tlie  landlord,  but  wholly  neglected  to  give  any  no- 
tice to  Taft.     And,  that  at  the  next  term,  judgment  was  rendered, 
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Windham,  as  ofi  default,  by  collusion,  between  Belknap  and  Alexander.    And 
^uu.^      insbted,  that  agreeably  to  the  eighty  eigth  section  of  the  judiciuy 

^-''"v"^^   act,  no  title,  derived  onder  such  a  judgment,  could  avail  the  defen- 
Bi<Jer        ,         ... 
vs.        dant,  in  this  action. 
Aleiaoder 

Ir  Kathao.       Bradk^y  for  the  defendants,  contended  that  the  eWdence  •fiend 

by  the  plaintiff,  was  inadmissible  ;  that  the  record  was  CMidtstve 

evidence  of  Taft's  appearance,  and  could  not  be  contradicted  by 

parol ;  that  it  fully  negatived  a  want  of  notice,  and,  coosequeody | 

'    all  collusion.  * 

By  the  Cowri,  The  question  submitted,  is  very  important,  b«t 
tfa^  Court  think  it  y^  clear. — The  eighty  eighth  section  of  tte 
Judiciary  act,  which  points  out  the  mode  of  prosecuting  actions  cf 
ejectment,  among  other  things,  provides,  ^  That  the  action  shall,  k 
all  cases  be  brought  as  well  against  the  landlord,  or  landkvds,if  ai^ 
tliere  be,  as  against  the  tenant  or  tenants  in  possession  of  the  prtin* 
ises  demanded ;  and,  if  any  such  action  be  otherwise  brought,  dbe 
same  shall  on  motion  be  abated.  And,  the  judgment  rendered  la 
such  action  shall,  while  remaining  in  force,  be  conclusive  against 
the  defendant  or  defendants,  their  heirs  and  assigns.''  And,  O  it 
was  foreseen  that  great  frauds  might  be  practised  by  cdhisMa  b^ 
tween  the  plaintiff  in  ejectment,  and  the  tenant  in  possession  in  dft 
absence  of  the  landlord,  the  following  just  and  necessary  piovision 
was  introduced.  ^<  And  if  the  plaintiff  or  plaintiff's  sMU  nc^tod 
to  join  the  landlord  or  landlords  in  such  action,  or  shall,  by  calh^ 
sion  with  the  tenant  or  tenants  recover  judgment  against  hini|  faer, 
or  them,  for  the  smsin  of  any  lands  tenements  or  hereditUMnts, 
such  landlord  or  landlords  shall  not  be  prejudiced  thereby,  bat  i 
in  any  trial  thereafter  to  be  had  of  his,  her,  or  their  right  to  i 
lands,  tenements  or  hereditaments,  against  the  person  or  ] 
so  recovermg  as  aforesaid,  or  any  one  holding,  or  deriving  eUm 
from  or  under  him,  jier  or  them,  be  taken  and  holden  to  baveihe 
prior  possession."  This  is  a  remedial  provision,  and  that  agautft 
fraud :  it  b  a  case,  in  which  the  Court  ought  to  give  a  liberal  con- 
struction, and  go  to  the  utmost  extent  of  legal  rules  in  the  examson- 
tion.  The  judgment  does  not  stand  in  the  way,  if  collusion  be 
proved }  and  certainly  an  entry  of  an  appearance  of  the  landlord  in 
the  case  cannot    Had  there,  indeed,  been  an  entry,  that  the  1 
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lord  personally  appeared  and  confessed  judgment  against  himsetfi  Wind/uim, 
lor  the  demanded  premises,  it  would  have  been  conclusive.  But,  "3^"/^' 
we  know  that  an  appearance,  in  almost  every  cause,  in  which  ao  ^^T^T^^ 
ai^>earance  is  entered,  is  entered  by  an  attorney,  and  that  without  vs. 
actual  warrant  from  the  party^  our  law  and  practice  not  requiring  ^'^^^hao! 
such  warrant.  And  we  know  also,  that  attornies  may  be,  and  of- 
ten are  imposed  upon,  and  induced  to  enter  an  appearance  without 
the  knowledge  of  the  party,  for  whom  they  appear.  In  a  case  like 
this,  no  attorney  with  us,  would  hesitate,  at  the  request  of  the  ten- 
ant, to  enter  an  appearance,  as  well  for  the  landlord,  as  for  the  ten- 
ant. To  procure  such  entry  might  be  the  first  act  in  the  fraudulent 
drama.  The  question  is  not,  whether  it  is  admbsible  to  prove  that 
there  was  no  appearance  entered,  to  admit  such  proof  would  be  to 
contradict  the  record  ;  but  the  question  is,  can  proof  be  admitted 
to  shew  who  procured  the  entry  to  be  made,  whether  it  was,  or  was 
not  done,  by  the  order  or  with  the  knowledge  of  the  landlord,  or  of 
the  tenant  only,  and  such  proof  clearly  is  admissible.  But  were  it 
iiot,and  the  record  of  the  entry  be  considered  as  conclusive  evi- 
dence of  the  landlord's  actual  appearance,  at  the  first  term,  yet  it 
would  not  be  conclusive  against  all  collusion ;  but  it  would  still  be 
competent  for  him,  to  prove  that  the  plaintiff  in  the  action  of  eject- 
ment, by  colluding  with  the  tenant  procured  the  judgment  to  be  en- 
tered by  default.  And  not  only  the  landlord  but  any  other  person 
holding  under,  or  deriving  tide  from  him,  may  avail  himself  of  the 
same  proof.  The  evidence  offered  by  the  plaintiff  is  therefore  ad- 
mitted. 

The  plaintiff  by  Belknap,  the  tenant,  fuWy  proved  the  collusion, 
as  before  stated, 

The  defendant  Alexander,  then  attempted  to  prove  a  prior  title 
in  himself,  derived  from  another  source,  but  failing  to  do  so,  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
OB  the  case  reserved. 

Afterwards  the  cas^  reserved,  coming  on  to  be  heard, 

Pield^  for  the  plaintiff,  contended,  that  the  judgment  and  execu- 
tion against  Taft,  were  regular,  and  with  the  doings  thereon  sufi* 
dent  to  support  the  plaintiffs  title  in  this  action.  That  the  judg- 
wxxki  against  Tafl  at  June  term,  1807,  was  but  inchoate,  and  was  not 
perfected  until  June  term  1810,  when  the  additional  costs  were  tax- 
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Windham,  ed,  It  was,  therefore,  well  recited  in  the  execution  as  of  that  tcmu 
^liu^  That  in  every  case,  where  money  was  found  in  the  hands  of  the 
trustee,  but  not  enough  to  satisfy  the  whole  judgment  against  the 
principal  debtor,  it  was  regular,  and  was  the  constant  practice  in 
the  County  Court  of  that  County,  to  issue,  as  ip  the  present  case, 
one  execution  only  against  the  principal  debtor  and  trustee,  dea^ 
nating  the  sum  to  be  collected  of  each.  But  when  the  disclosme 
was,  of  property  subject  to  sale,  it  was  the  practice  of  the  Court  to 
issue,  first,  an  execution  agamst  the  property  in  the  hands  of  the 
trustee,  and,  if  on  being  sold,  the  property  proved  insufficient,  then 
to  issue  an  execution  against  the  principal  debtor  for  the  balance; 
and  he  insisted  that  the  practice  was  correct,  and  if  not,  that  it  was 
but  an  error,  not  an  irregularity. 

Charles  Marsh  and  Bradley ^  for  tlie  defendants.  The  execu- 
tion, as  against  Tafl,  is  not  merely  erroneous,  but  irregular  and 
void — it  is  wholly  without  foundation,  having  no  judgment  to  sap- 
port  it :  and  it  is  necessary  for  the  plaintiff,  to  support  his  tide,  in 
this  case,  to  shew,  not  only,  a  regular  execution,  but  a  regular  judg- 
ment, on  which  the  execution  issued.  The  execution  purports  to 
have  issued  on  a  judgment  rendered,  at  June  term  1810,  but,  there 
appears  of  record  no  such  judgment,  at  that  term.  There  does,  in- 
deed, appear  a  judgment,  rendered  at  June  term,  1807,  between  the 
same  parties,  and  for  the  same  sum,  in  damages,  but  for  a  different 
amount  of  costs ;  this  cannot  support  an  execution  purporting  t« 
have  issued  on  a  judgment,  at  a  different  term — it  may  be  consider- 
ed a  mistake,  but  it  is  a  fatal  mistake ;  every  one  takes  judgment, 
and  takes  out  process  upon  his  judgment  at  his  own  risque. 

But,  on  another  ground,  the  execution  is  still  more  obviously  ir- 
regular. The  judgment  against  the  principal  debtor,  and  the  judg- 
ment against  the  trustee,  are  two  separate  and  distinct  judgments ; 
as  much  so  as  two  judgments,  in  favor  of  the  same  plaint!^  but 
against  two  several  defendants,  in  two  several  actions,  and  they  can 
no  more  be  joined  in  the  same  execution,  in  the  one  case  than  in  the 
other,  The  mode  pursued,  in  this  case,  is  not  only  novel,  but  ab- 
surd, and  were  there  no  other  objection  against  the  plaintifi^s  titk, 
this  alone  would  be  fatal. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch,  J.    There  appears  to  have  been  too  little  atten- 
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tionpald  to  the  regular  mode  of  proceeding,  in  the  case  of  Rider,  WiHdkmn^ 
ibe  present  plaintiff  against  Taft  and  the  trustee  Barnes,  in  the  |8*|*J*' 
County  Court.  The  mode  of  proceeding,  pointed  out  in  the  trus-  ""^JT^^ 
tee  act,  is  very  plain  :  the  statute  provides,  that  unless  it  shall  ap«  vf  • 
pear  that  personal  notice  has  been  given,  both  to  the  trustee  and  j^K^tbao! 
principal  debtor,  the  cause  shall  be  continued ;  and  before  the 
plaintiff  can  obtain  judgment  against  the  principal  debtor,  notice 
must  be  given,  in  the  same  manner,  as  is  provided  in  the  fifty  fifth 
section  of  the  judiciary  act.  If  the  person  cited  as  trustee,  has  been 
served  with  personal  notice,  he  is  bound  to  appear  at  the  first  tenp, 
to  be  examined,  or  make  a  sufficient  excuse  for  his  not  appearing 
in  person.  If  he  shall  appear  at  the  first  term,  or  at  a  subsequent 
term,  to  which  the  cause  shall  have  been  continued,  he  is  to  disclose, 
on  oath,  whether  he  have  in  his  possession,  any  money,  goods,  chat- 
tels, rights  or  credits  of  the  principal  debtor,  and  to  what  amount* 
And,  if  it  be  found  that  such  trustee  had  in  his  possession,  at  the 
time  he  was  served  with  the  process,  money,  goods,  &ic  of  the 
principal  debtor,  it  is  to  be  entered  of  record,  and  he  b  made  liable 
therefor,  to  the  amount  of  the  judgment  to  be  obtained  against  the 
principal  debtor,  if  there  be  so  much  in  his  possession.  On  such 
finding,  the  plaintiff  may  proceed  to  obtain  judgment  agftinst  the 
principal  debtor,  under  the  fitfy  fifth  section  of  the  judiciary  act, 
before  mentioned ;  but  can  have  no  further  process  against  the 
trustee,  until  such  judgment  be  obtained.  If  no  money,  goods,  Ssc. 
are  found  in  the  possession  of  the  person  cited  as  a  trustee,  he  shall 
not  be  adjudged  a  trustee ;  and,  unless  it  shall  appear,  that  the 
principal  debtor  shall  have  been  personally  served  with  notice  of 
the  process,  or  shall  have  actually  appeared  in  the  suit,  no  further 
proceedings  shall  be  had  upon  the  process.  If  property  be  found 
in  the  possession  of  the  trustee,  no  execution  can  issue  against  him? 
until  judgment  shall  have  been  obtained  against  the  principal  debt- 
or. If  the  goods  and  chattels  found  in  the  possession  of  the  trustee, 
are  such  as  are  liable  to  be  sold  on  execution,  the  execution  shall 
first  issue  against  such  goods  and  chattels,  in  the  possession  of  the 
tnwtee ;  and  if  the  officer,  having  such  execution  shall  return,  that 
the  trustee  refused  to  expose  such  goeds  and  chattels,  or  to  pay  the 
amount,  the  creditor  may  have  a  rule  of  Court  on  the  trustee,  to 
shew  cause  why  the  creditor  should  not  have  an  execution  against 
such  trustee,  his  goods  and  estate  5  and.  no  just  cause  being  shewn, 
35 
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Windhmn,  the  creditor  shall  have  execution  accordingly.  In  all  other  cases^ 
whare  the  trustee  is  found  to  have  la  hb  hands  money,  of  the  princi- 
pal debtor,  or  some  debt  or  demand  which  he  is  holden  to  satisfy  in 
money  only,  execution  is  to  issue,  in  the  first  instance  against  the 
trusteti  his  goods  and  estate.  If  there  be  sufficient  found  in  the 
hands  of  the  trustee,  after  deducting  the  costs,  which  shall  be  allow- 
ed him  by  the  Court,  to  satisfy  the  judgment  against  the  principal 
debtor,  no  execution  b  to  issue  against  him,  if  not,  execution  is  to 
issue  against  him  for  the  balance.  There  are  other  provisions  in 
the  act,  but  I  have  recited  all  those  which  have  any  bearing  on  the 
case  before  the  Court, 

In  this  case,  two  objections  have  been  made  to  the  admisdon  of 
the  record,  in  support  of  the  plaintiff's  title. 

1.  That  the  execution  through  which  the  plaintiff  attempu  to 
derive  his  title,  has  no  judgment  to  support  it.  The  esecution 
recites  a  judgment  of  June  term,  1810 ;  but  the  record  is  of  a  judg- 
ment, entered  up,  June  term,  1807.  The  Court  consider  this  an 
irregularity ;  there  b  no  record  to  support  the  execution,  as  is«Kd. 
It  cannot  be  admitted,  that  the  taxation  of  additional  costs,  and  the 
award  of  execution,  at  June  term,  1810,  which  were  incidents  in  the 
suit,  had  (he  effect  to  bring  forward,  and  fix,  as  of  that  terra,  a  judg- 
ment which  had  been  fully  made  up  and  entered  of  record,  at  a  for- 
mer term.  In  a  trustee  suit,  execution  b  sometimes  necesianiy  a- 
warded«at  a  term  subsequent  to  that,  at  which  tlie  judgment  was  en- 
tered up  against  the  principal  debtt>r,  but  the  execution  must  recite 
the  judgment,  as  of  the  term  when  it  was  entered  up. 

The  2d  objection  b,  that  the  execution  includes  two  separate 
and  dbtinct  judgments,  one  against  Taft,  the  principal  debtor,  and 
one  against  Barnes,  the  trustee.  The  Court  think  this  b  also  a  &r 
tal  irregularity,  as  b  very  apparent  from  the  explanation  which  has 
been  given  of  the  proceedings  under  the  trustee  act.  The  judgment 
against  the  principal  debtor,  and  the  judgment  against  the  trustee, 
are  dbtinct  and  separate  judgments,  to  all  intents  and  purposes,  and 
can  no  more  be  joined  in  the  same  writ  of  execution,  than  separate 
judgments  in  favor  of  the  same  plaintiff,  against  several  defendants 
in  different  suits. 

In  examining  the  record  we  find  another  fatal  irregularity^  which 
has  not  been  adverted  to  by  the  counsel  on  either  side.  It  appears 
that  the  principal  debtor  had  absconded,  and  did  not  reside  in  thb 
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state,  either  at  the  lime  the  suit  was  commenced,  or  at  any  time  Windham, 
while  it  was  pending  in  Comt^that  he  had  no  personal  notice  of  the      ism!  * 
suit,  and  that  he  did  not  appear  ^  yet,  judgment  was  taken  against  ^'^^^'^^ 
faim,  by  default,  at  the  first  term  of  the  Court,  contrary  to  the  ex<-        vi. 
press  provisions  of  the  statute.    This  renders  the  judgment,  as  per-  j^  ^li^Jo*] 
feet  a  nullity,  as  though  it  had  been  rendered  without  any  antece- 
dent  process.    It  follows,  that  all  the  proceedings,  had  under  that 
judgment  are  void,  and  that  the  plaintiff  could  net,  thereby,  acquire 
any  title  to  the  premises  demanded.    Let  the  verdict  be  set  aside 
and  a  non  suit  entered. 


Taft  vs.  Howard. 

It  it  tbe  oflke  of  ao  inooeodo,  io  a  declanitioo  to  ezplaio  what  it  before  alledced, 
not  to  introduce  any  new  matter ;  and,  if  tbe  matter  before  alledged  be  intof- 
-ficieot,  it  cannot  be  aided  by  an  innaendo. 

THIS  was  an  action  for  words.  The  declaration,  after  the  usual  Windham, 
introduction,  but  without  any  coUoqium,  procedes.  ^<  The  defend-  ^|q^^' 
ant  did,  on  the  15th  day  of  June,  181S,  at  Townsend  aforesaid^ 
with  a  loud  voice,  speak,  utter  and  publish  the  following  fake,  scan- 
dalous and  malicious  words,  of,  and  concerning  the  plaintiff,  to  wit : 
I  have  come  to  see  you  (meaning  the  said  Amasa)  about  burning  my 
bark  house,  (meaning  the  bark  house  of  the  defendant  and  otherS| 
which  had  then  lately  been  burnt,  standing  a  little  eastward  from 
Marsh's  store,  and  Charles  Phelp's  office  in  said  Townsend)  I  want 
that  you  (meaning  the  plaintiff)  should  give  me(meaning  the  defend- 
ant) some  satisfaction  respecting  the  matter,  (meaning  the  boming 
of  the  bark  house  afon»aid.)  I  do  not  think  you  would  have  done 
it,  (meaning,  have  burnt  the  bark  house)  if  you  had  not  been  influ- 
enced by  your  father  and  grandfather.  Upon  which  the  plaintiff 
said,  that  he  knew  nothing  about  the  matter.  Then  the  defendant, 
proceeded,  and,  with  a  loud  voice,  did  utter  and  publish  the  follow- 
ing false,  scandalous  and  malicious  words,  to  wit :  I  know  more 
about  the  matter  (meaning  the  burning  of  the  bark  house  aforesaid) 
than  yon  (meaning  the  plaintiff)  think  for.  I  know  that  you- 
(meaning  the  plaintiff)  set  it  cm  fire,  and  you  (meaning  the  plain- 
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Windham,  tiff)  had  better  own  the  matter  5  you  can  settle  it  easier  than  when 
^"s'u.''     it  is  proved. 

To  this  declaration  there  was  a  demurrer  and  joinder. 

Field  and  Charks  PhelpSy  in  support  of  the  demurrer.  The 
words  as  set  forth  in  the  declaration  are  not  actionable.  No  col- 
loquium is  introduced,  concerning  an>  building  before  that  time, 
burnt.  The  innuendo  in  the  first  part  of  the  declaration,  in  these 
words,  "  meaning  the  bark  house  of  the  defendant  and  others,^' 
which  had  then  lately  been  burnt,  cannot  be  taken  to  supply  the 
place  of  a  colloquium,  nor  can  it,  in  any  way,  help  the  matter,  as 
there  is  nothing  going  before  to  which  it  refers,  for  explanation*  as 
is  the  office  of  an  innuendo. 

ElUoty  for  the  plaintiff.  The  words  set  forth  in  the  declaration, 
are  in  themselves  actionable  \  but,  if  not,  the  declaration  may  be 
taken  as  containing  two  sets  of  words,  or,  rather  two  counts ;  thea 
the  innuendo  in  the  first  count  is  in  the  nature  of  a  colloquium,  of, 
and  concerning  a  certain  bark  house,  which  had,  th^i  lately  been 
burnt;  and  the  innuendoes  in  the  second  count,  refering  to  thefint, 
so  fixes  the  meaning,  as  clearly  to  render  the  words  in  the  secand 
count  actionable,  if  not  otherwise  so. 

Bjf  the  Court.    The  words  as  set  forth  in  the  declaration  are  not 
actionable.     Had  there  been  a  colloquium  introduced,  of  and  con- 
cerning a  certain  building,  called  a  bark  house,  belonging  to  ssid 
Chapin  Howard  and  others,  and  which  had  then  lately  been  burnt, 
and  was  supposed  to  have  been  set  on  fire  by  some  evil  disposed 
person ;  the  words  laid  in  the  declaration  might,  with  proper  isaoh 
endoes,  refering  to  the  colloquium,  have  been  held  actionable.   But 
it  is  the  office  of  an  innuendo  to  explain,  by  refering  to  sometfaii^ 
already  introduced,  not  to  introduce  new  matter.     The  innuendo^ 
relied  upon  by  the  plaintiff's  counsel,  in  what  he  calls  the  first  set  of 
words,  is  introductory  of  new  matter.    There  is  no  coUoquiun,  M 
facts  stated  to  which  it  can  refer.    The  matter  in  what  is  called  the 
first  set  of  words  is  insufficient,  and  a  reference,  in  what  is  called 
the  second  set  of  words  to  thb  insufficient  matter,  cannot  avail ;  asd 
as  no  special  damages  are  laid,  the  declaration  cannot  be  supported, 

there  must  therefore  be 

Judgment  for  the  defendant. 
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Windham, 

Allkn  v8.  Fisheb,  and  others.  Vaiii^ 


To  ao  Action  od  a  (aol  bond,  ooibiog  can  be  plead«'d,  which  might  have  been 
pleaded  to  the  original  action,  or  which  exitted  previoui  to  the  rendition  of 
judgment 

THIS  was  an  action  on  a  gaol  bond,  taken  by  the  Sheriff  of 
Windham  County,  for  the  liberties  of  the  prison  granted  to  Fisher 
and  Haviland,  two  of  the-  defendants,  who  had  been  committed  on 
an  execution,  in  favor  of  Esther  Allen,  the  plaintiff,  on  which  occa- 
sion Fisher  and  Haviland,  as  principals,  and  the  other  defendants, 
as  sureties,  executed  the  bond  on  which  the  action  was  brought. 
Fish^  and  Haviland  escaped,  and  the  Sheriff,  thereupon,  assigned 
the  bond  to  Allen  the  creditor. 

To  the  declaration,  which  is  in  the  common  form,  the  defendants 
pleaded,  that  the  plaintiff  ought  not  to  have  er  mantain  her  said  ac- 
tion thereof  against  them  the  defendants,  fof  tiiat,  after  the  service 
of  the  original  process,  and  before  the  rendition  of  judgment,  on 
which  the  execution  issued  for  the  said  sum  of  j^l07,46  dam- 
ages, and  $7,59  costs,  and  on  which  the  said  Fisher  and  Hav- 
iland were  committed  in  manner  aforesaid ;  the  said  Fisher  for  him- 
self, and  the  said  Haviland,  did  pay  unto  the  said  Esther  Allen,  the 
plaintiff,  to  her  complete  satisfaction,  the  full  value  of  the  note,  for 
the  recovery  of  which  the  said  process  was  commenced.   On  which 
the  said  Esther  Allen,  the  said  note  not  being  then  in  her  possession, 
did  promise  to  deliver  the  said  note  to  the  said  Haviland,  or  dis- 
charge the  same.     And  the  said  Fisher  and  Haviland,  placing  full 
confidence  in  the  promise  and  undertaking  of  her  the  said  Esther, 
as  aforesaid,  did  not  attend  further  to  defend  said  action,  so  com- 
menced on  said  note ;  and  the  judgment  aforesaid  for  the  sum  of 
$i07/i6  damages,    and  $7,59    costs,   was   rendered    on    said 
note  against  the  said  Fisher  anJ  Haviland,  by  default,  in  man- 
ner aforesaid,  contrary  to  the  express  agreement  of  the  said  Esther, 
after  the  said  note  had  been  paid,  and  satisfied. 

To  which  plea,  there  was  a  demurrer  and  joinder. 

By  the  Court.  It  is  unnecessary  to  hear  arguments  in  this  case. 
The  plea  cannot  be  supported,  either  on  principle  or  by  precedent ; 
it  b  clearly  bad  both  in  form  and  substance.  There  is  a  total  want 
•f  precision  in  setting  forth  the  facts,  and  the  matter  is  whoUy  irre- 
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Windham,  levant,  and  inadmissible.  It  can  never  be  permitted  to  a  defendaQt, 

Am?"  after  judgment,  even  on  a  scirefacias  to  revive  the  judgment,  to 

v^^-.^'-i^/  plead  in  his  defence,  any  matter  which  might  have  been  pleaded  ta 

Allen  the  ori^nal  action,  or  which  existed  previous  to  the  rendition  of  the 

Fisher  judgment,  though  a  Court  of  equity  will  in  some  cases  grant  r^. 
etal. 


It  may  be  collected  from  this  plea,  that  Fbher  and  Haviland  i 
sued  by  the  plaintiflT,  on  a  note  which  she  held  against  them,  for 
what  sum  is  not  stated ;  that  after  the  service  of  the  writ,  and  prob- 
ably before  the  return,  they  paid  the  money,  or,  as  it  is  stated,  the 
full  value  of  the  note,  to  her  complete  satisfaction  ;  the  plea  does  not 
state  what  sum  was  due — what  sum  was  paid,  or  in  what  the  pay- 
ment was  made ;  but  that,  on  receiving  payment,  the  plaintiff  i^pm- 
ised  to  deliver  up  the  note,  which  was  not  then  present,  or  dis- 
charge the  same«  That,  in  consequence  of  this  promise,  they  did 
not  appear  to  defend  in  the  suit,  and  judgment,  was  thereup<Hi  ob* 
tained  on  default.  If  this  be  true,  the  defendant  might  by  a  proper 
plea  have  had  a  partial  relief  in  this  action.  If  they  actually  paid 
any  thing  to  the  plaintiff,  as  alledged,  which  she  had  not  accounted 
for,  she  b  still  indebted  to  Fisher  and  Haviland  for  the  amount,  aad 
the  defendants  might  have  pleaded  it  in  off-set,  in  this  action.  It 
has  been  settled  in  this  Court,  that,  in  an  action  by  a  creditor 
against  principal  and  sureties,  the  defendants  may  set-off  any  sum 
due  from  the  plaintiff  to  the  prmcipal  which  he  might  have  set-off 
had  the  suit  been  against  the  principal  solely,  [t  was  so  settled  by 
this  Court,  on  a  full  examination  of  principles  and  authorities^  m 
the  case  of  Brundrtdge  v,  Whitcomb  and  others,  (ante  page  180.) 
That  was,  like  the  present  case,  an  action  on  a  gaol  bond,  by  the 
creditor,  assignee  of  the  Sheriff,  agamst  the  principal  and  his  surety. 
The  principal  was  allowed  to  set  off  a  sum  due  to  him  fiom  the 
plaintiff  before  the  commencement  of  the  action ;  it  might  have 
been  so  done  in  this  case,  if  the  facts  stated  be  true,  but  this  matter 
cananot  be  pleaded  in  bar. 

Judgment  for  the  plaintiC 
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WhiTMOBB  V8.  RiD£R.  -^i?."'*' 


1814. 


Ka  report  of  refereei  be  let  aside  by  the  Conotj  Court,  no  adraatage  can  be 

taken  of  such  report,  in  any  lubteqaent  trial  of  the  caose,  either  in  the  Conn- 

ty,  or  Supreme  Court. 
Whether  a  report  of  Referees,  ought  to  be  accepted  or  set  aside,  is  a  question 

wholly  io  the  legal  discretion  of  the  Court,  to  which  it  is  made,  and  cannot  be 

reversed  by  writ  of  error,  or  otherwise. 

THIS  was  an  action  of  assun^sit,  originally  commenced  before 
the  County  Court,  By  a  rule  of  that  Court,  tlie  cause  was,  by  con- 
sent of  parties  referred  to  R.  Hatch,  J.  Dorr  and  N.  Gere.  At  the 
time  appointed  for  the  reference,  N.  Gere,  one  of  the  Referees,  was 
absent,  and  the  parties,  by  an  agreement  in  writing,  substituted 
William  Wait  in  the  place  of  N.Gere.  Reuben  Hatch,  J.  Dorr 
and  W.  Wait,  proceeded  to  hear  the  parties,  on  the  13th  day  of 
February,  1813,  and  made  a  report  to  the  next  )March  term  of  the 
County  Court,  in  faiyor  of  the  defendant.  On  motion  of  the  plain- 
tiflPs  Counsel,  the  Court  set  aside  the  report,  principally,  on  the 
ground  that,  such  substitution  of  a  person  as  referee,  in  the  place  of 
a  referee,  appointed  by  the  Court,  was  not  bmding  upon  the  parties. 
Whereupon  T.  Hutchinson,  counsel  for  the  defendant  filed  a  bill  of 
exceptions,  which  was  signed  by  the  judges,  and  came  up  with  the 
record.  AAer  the  bill  of  exceptions  was  filed,  the  cause  was  contin- 
ued to  the  next  Sept.  term  of  the  said  Court ;  at  which  term  the 
defendant  pleaded  (as  after  the  last  continuance)  the  report  of  the 
Referees,  which  had  been  set  aside,  as  an  award  of  arbitrators  on  a 
parol  submission  of  the  parties.  To  which  plea,  C.  Marsh,  Coun- 
sel (^  the  plaintiff,  replied,  setting  forth  the  rule  of  reference  as  be- 
fore stated,  the  substitution  of  W.  Wait,  as  a  referee,  in  the  place  of 
N.  Gere,  the  report  of  tMe  Referees,  and  that  the  report  was  set 
aside  by  the  Court :  and  averred  that  this  was  the  same  submission 
and  award  set  forth  in  the  plea 

To  this  replication  there  was  a  demurrer  and  joinder ;  and  the 
County  Court  rendered  judgment  for  the  defendant ;  from  which 
judgment  the  plaintiff  entered  an  appeal  to  this  Court. 

And  now  Hutchinson  for  the  defeiidant,  moved  this  Court  to  ac- 
cept the  aforesaid  report  of  the  referees,  made  to  the  County  Court, 
on  the  ground,  that  the  facu  stated  in  the  bill  of  exceptions,  and  ap- 
pearing on  the  record,  warranted  such  acceptance,  and  a  judgment 
•n  the  report  in  favor  of  the  defendant. 
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Btf  the  Court.  There  can  be  no  foundation  for  the  motion  :  tfae 
filing  of  the  bill  of  exceptions,  in  this  case,  is  a  strange  irr^iilaritjr* 
t  Whether  a  report  of  referees  ought  to  be  accepted  or  set  aside,  is  a 
question  wholly  in  the  legal  discretion  of  the  Court  tp  which  it  is 
made ;  and  it  b  not  examinable  elsewhere  in  any  shape.  As  well 
might  the  decbion  of  a  Court  in  granting  or  refusing  a  new  trial  be 
re-examined  in  another  Court 

But,  in  thb  case,  the  defendant,  had,  after  the  bill  6f  exceptions 
was  filed,  pleaded  to  the  action  ;  an  issue  of  law  was  joined,  and 
the  County  Court  rendered  judgment  thereon  in  favor  of  the  defen- 
dant ;  the  bill  of  exceptions  was  abandoned,  and  the  cause  stands 
for  trial  before  this  Court,  on  the  pleadings  closed  in  the  County 
Court,  and  on  which  that  Court  rendered  judgment. 

The  defendant  takes  nothing  by  this  motion* 

The  pleadings  were  afterwards  withdrawn,  by  consent  of  parties 
and  the  general  issue  pleaded. 


fVindnr, 

Aofutt 

1814. 


Eno8  v».  Brown. 

In  a  case  where  personal  property  is  attached  oo  meioe  proceis,  if  execution  be 
takeo  oui  and  delivered  to  the  same  officer,  who  served  the  attachment,  vhhio 
thirty  days  Trom  the  time  final  judgment  was  rendered  in  the  suit,  it  is  a  takiaf 
of  tlic  property,  io  execution  wKhio  the  meaning  of  the  33d  section  oT  the  jodt 
ciary  act ;  and  the  property  is  not  discharged  from  the  attachment,  ahJioagb 
the  esecution  be  not  actually  levied  upoo  the  property  within  thirty  days. 

THIS  was  a  writ  of  error  brought  ta  this  Court,  to  reverse  s 
judgment,  rendered  by  the  County  Court,  for  the  County  of  Wind- 
sor, in  an  action  on  the  case,  brought  before  that  Court  by  Pascal 
P.  Enos,  the  plaintiff  in  error,  against  Israel  P.  Brown,  the  defend- 
aot  in  error.  The  record  of  which  judgment  brought  into  this 
Court,  is  as  follows : 

"  Israel  P,  Brown  of  Plymouth,  in  the  County  of  Windsor  is  at- 
tached to  answer  to  Pascal  P.  Enos  of  Woodstock,  in  the  said  Coun- 
ty of  Windsor,  Sheriff*  of  said  County,  in  a  plea  of  the  case  for  that 
at  Plymouth,  on  the  17th  day  of  June,  1 811,  the  plaintiff  was  Shcr- 
iff  of  said  County,  and  had  in  his  hands  a  writ  of  attachment,  to  him 
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directeil,  id  favor  of  Seth  Hodges  of  Pomfret,  in  said  County,    Windsor, 
against  Asa  Wheeler  and  Daniel  Brown,  both  of  said  Plymouth,      iSu* ' 
which  writ  was  dated  the  day  and  year  last  aforesaid,  and  made  v.^v-'w 
returnable  before  the  County  Court  for  the  County  of  Windsor,  on       ^°°' 
the  third  Monday  of  September  then  next.     And  the  plaintiff.  She-     Brown, 
riflf  as  aforesaid,  by  vtrtoe  of  said  writ,  attached  two  bay  coloured 
horses,  of  the  value  of  one  hundred  dollars  y  and  one  black  cow,  of 
tiie  value  of  sixteen  dollars  ;  and  one  two-horse  waggon,  of  the  val- 
ue of  forty  dollars,  as  the  property  of  said  Daniel  Brown  y  and  gave 
notice  fo  the  said  Daniel,  as  the  law  directs,  and  returned  the  said 
writ  to  the  said  Court,  to  which  it  was  made  returnable,  with  a  re- 
turn of  his  doings  thereon  endorsed.     And  the  plaintiff  on  the  same 
seventeenth  day  of  June  aforesaid,  at  the  request  of  the  said  Israel 
P.  Brown,  delivered  to  him  the  said  horses,  cow  and  waggon,  so  at- 
tached, as  aforesaid,  for  safe  keeping,  during  the  pendency  of  the 
suit  aforesaid;  and  in  consideration  thereof,  the  said  Israel  P. 
Brown,  by  his  receipt  in  writing  of  that  date,  acknowledged  the  re- 
ceipt of  the  said  horses,  cow  and  waggon,  and  promised  to  deliver 
the  same  when  demanded.     And  such  proceedings  were  had  by  tlie 
said  Hodges,  in  his  said  suit,  that,  at  the  March  term  of  said  Court, 
in  the  present  year  1812,  he  recovered  a  regular  judgment  agaunst 
the  said  Daniel,  in  his  suit  aforesaid,  for  the  sum  of  $276y39 
damages,  and  $i0^ij  costs  of  suit.     And,  within  thirty  days 
after  the  rendition  of  said  judgment,  the  said  Hodges  demand-    , 
ed  of  the  said  Enos,  the  said  horses,  cow  and  waggon,  for  the  pur- 
pose of  levying  thereon  hb  said  execution,  which  he  had  then  pray- 
ed out  on  said  judgment,  and  put  into  the  hands  of  the  said  Enos,  to 
collect.     And  the  plaintiff  afterwards,  to  wit :  on  the  29th  day  of 
April  last  past,  then  having  the  said  execution  in  his  hands,  in  full 
life,  did  demand  of  the  defendant,  to  deliver  to  him  the  said  horses, 
cow  and  waggon ;  yet  the  defendant  refused,  SscJ^ 

And  now  the  parties  appear  here  in  Court,  and  the  defendant> 
by  his  attorney  C.  Marsh,  defends,  pleads  and  says,  that  he  did  not 
assume  and  promise  in  manner  and  form  as  the  plaintiff  in  his  dec- 
lacation  hath  alledged,  and  thereof  puts  himself  on  the  country  for 
trial;  and  the  plaintiff  by  his  attorney,  T.  Hutchinson,  doth  the 
like.  The  record,  after  reciting  the  empannelling  of  the  jury  pro- 
ceeds— ^^  And  the  said  Enos,  then  and  there  proved  to  the  Jury  all 
the  facts  set  forth  in  his  said  declaration  3  and  proved  that  the  said 
86 
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Windsor, 
Au^Qit. 
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horses,  cow  and  waggon,  were  demanded  of  him  theplaiotiffy  bj 
the  said  Hodges  within  thirty  days  from  the  r^idition  of  said  judg- 
ment, for  the  purpose  of  levying  said  executioa  thereoa ;  and  that 
the  said  execution  was  at  the  same  time,  delivered  by  the  said 
Hodges  to  the  said  Enos,  being  then  Sheriff  as  aforesaid,  widi  (Erec- 
tions for  him  to  levy  the  same  on  said  horses,  cow  and  waggon. 
And  that  aAer  the  expiration  of  thirty  days,  and  within  sixty  days 
after  the  rendition  of  said  judgment,  having  said  execution  in  k^ 
life,  he  the  saicf  Enos  demanded  the  same  property  «f  the  said  Israd 
P.  Brown,  for  the  purpose  of  levying  said  execution  thereon. 

And  the  counsel  for  the  said  Israel  P.  Brown  did  then  and  there 
object,  and  insist  before  the  said  Court  and  jury,  that  in  point  of 
law,  the  plaintiff  ought  not  to  recover,  because  he  did  not  noake  a 
demand  of  the  said  property,  of  him  the  defendant,  within  thir^ 
days  from  the  rendition  of  said  judgment. 

And  the  counsel  for  the  said  Enos,  did  then  and  there,  insist,  be- 
fore the  said  Court  and  jury,  that  as,said  Hodges  had  demanded  said 
property  of  said  Enos^  and  delivered  to  him,  then  Sheriff  as  afore- 
said, the  said  execution,  within  thirty  days  from  the  rendition  of 
said  judgment,  for  him  to  levy  the  same  on  said  property,  the  said 
property  was  holden  to  satisfy  said  execution.  And  the  said  Enos 
was  holden  to  produce  the  same,  for  the  purpose  of  satisfying  said 
execution  ^  and  that  it  was  not  necessary  for  the  said  Enos,  to  de- 
mand said  property  within  thirty  days  from  the  rendition  of  said 
judgment. 

And  the  Chief  Judge  of  the  Court,  did  then  and  there  give  in 
charge  to  the  Jury,  that  it  was  necessary  in  point  of  law,  for  the 
said  Enos  to  have  demanded,  the  said  property  of  the  defendant, 
Israel  P.  Brown,  within  thirty  days  from  the  rendition  of  said  judg^ 
ment,  in  order  to  recover  upon  said  receipt :  and,  with  that  chai|;e, 
submitted  the  cause  to  the  consideration  and  decision  of  the  jury 
who  returned  their  verdict  into  Court,  that  said  defendant,  did  not 
assume  and  promise  in  manner  and  form,  as  the  plaintiff  had  in  his 
dederation  alledged,  and  found  for  the  defendant  his  costs.  'Hie 
bill  of  exceptions  concluded  in  the  usual  form  and  was  allowed  and 
signed  by  the  judges.'' 

The  plaintiffassigncdforerrorthe  misdirection  of  the  judge  In  his 
charge  to  the  jury. 

The  defendant  pleaded  in  rmUo  €9t  ^rrattm. 
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T.  ButcUntmy  for  the  plaintiff.  A¥here  goods  and  chatties  are 
attached  on  mesne  precess^  and  delivered  on  a  receipt  to  a  third 
person^  they  remain  in  the  custody  of  the  law,  and  are,  to  all  legal 
porposes  still  in  the  custody  of  the  officer,  who  served  the  attach- 
ment, who  is  alone  responsible  to  the  creditor,  that  the  proper^ 
shall  he  forthcoming  to  satisfy  his  execution,  when  •  obtained.  On 
delivery  of  the  execution  to  the  officer  in  due  time,  the  property  at- 
tached is  instantly  in  execution,  without  any  formal  act  of  the  offi, 
cer.  The  receiptor  cannot  excuse  himself,  for  not  delivering  it  if 
properly  demanded,  at  any  time  within  the  life  of  the  execution; 
proof,  thereA>re,  of  a  demand  on  the  receiptor,  whhin  that  time,  aU 
though  after  the  expiration  of  the  thirty  days  from  the  rendition  oi 
the  judgment,  is  sufficient  to  charge  him.  •  The  opinion  of  the 
judge  as  given  to  the  jury  in  his  charge,  was,  therefore  clearly 
etroaeous. 

C.  Marnhf  for  the  defendant.  To  continue  the  lien  of  the  credit- 
or on  goods  and  chatties  attached  on  mesne  process,  not  only  must 
the  execution  be  put  into  the  hands  of  a  proper  officer  within  thirty 
days  from  the  rendition  of  final  judgment  in  the  suit,  but  the  prop- 
erty most  be  actually  taken  in  execution  within  the  thirty  days. 
The  ddivery  of  the  property,  m  such  case  to  a  receiptor,  is  for  the 
benefit  of  the  debtor,  and  it  is  supposed  to  go  into  his  hands.  But 
if  the  property  remain  in  the  hands  of  the  receiptor,  if  the  execution 
be  not  actually  levied  upon  it  within  the  time  prescribed  by  law, 
and  the  debtor  call  for  it,  as  being  discharged  from  the  attachment, 
the  receiptor  must  deliver  it  to  him,  or  he  will  render  himself  liable 
to  an  action.  If  he  deliver  ti  to  the  debtor,  according  to  the 
doctrine  advanced  by  the  plmntifi^s  counsel,  he  will  be  liable  to  the 
officer.  At  any  rate,  he  cannot  be  held  liable  in  such  case,  unless 
he  has  had  notice  of  the  execution,  which  does  not  appear  in  this 
case.  It  is  made  necessary  by  the  3Sd  section  of  the  judiciary  act, 
Aat  goods  attached,  be  actually  taken  in  execution,  within  the  thir- 
ty days,  if  not  so  taken  they  are  discharged  from  the  attachment. 
The  words  of  the  act  are,  ^'  That  when  the  goods  or  ahattels  of  any 
person  shall  be  taken  on  mesne  process,  the  same  shall  be  holden 
thirty  days  from  the  time  that  final  judgment  shall  be  rendered  in 
the  suit ;  and  unless  the  plamtiff  in  such  suit,  shall,  within  the 
tarm  of  thirty  days,  frt>m  the  time  of  rendering  such  judgment,  as 
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IfmiJor,    aforesaid  take  such  property  in  execution,  the  same  shall  be  dfis- 
^mi     charged  from  such  process  ;  and  shall  be  no  farther  liaUe  to  answer 
such  judgment,  than  though  the  same  had  not  been  atUched.'*     If 
then  there  be  not  an  actual  formal  taking  ef  the  property  in  execu- 
tion, it  will  be  discharged,  whether  in  the  hands  of  the  officer  or  re- 
ceiptor.    The  opinion  of  the  Court  below,  was,  therefore  correct, 
that,  the  property,  not  having  been  taken  on  the  execution,  or  de- 
manded of  the  receiptor,  within  thirty  days  from  the  rendition  of  the 
judgment,  was  discharged  from  the  attachment     The  receiptor 
was  no  longer  holden  to  keep  the  property,  or  to  deliver  it  for  the 
purpose  of  satisfying  the  execution  ;  but  it  belonged  to  the  delitCMr 
iree  and  clear  from  all  the  consequences  of  the  attachment.    K  anj 
question  remains  between  the  attaching  creditor  and  the  officer,  h 
can  neither  affect  the  owner  or  receiptor  of  the  property.    An«l,  as 
the  officer  had  delivered  the  property  on  receipt,  and  had  taken  an 
express  promise  for  the  re-delivery  of  it  on  demand,  he  had  parted 
with  the  custody  of  it  and  relied  on  the  promise,  there  can  be  no 
colour  for  saying,  that  the  delivery  of  the  execution,  to  him  by  the 
creditor,  was  either  an  actual  or  virtual  taking  of  the  property  in 
execution. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court. 

In  this  case  the  writ  of  execution  was  delivered  to  the  same  offi- 
cer who  served  the  attachment ;  and  the  question  is,  whether  the 
delivery  of  the  execution,  to  such  officer,  is  a  taking  of  the  proper- 
ty in  execution,  within  the  true  latmit  and  meaning  of  the  33d 
section  of  the  judiciary  act.  The  clause  in  this  section  ^^  unless 
the  plaintiff  in  such  suit,  shall  within  the  term  of  thirty  days  from 
the  time  of  rendering  such  judgment  as  aforesaid,  take  soch  prop- 
erty in  execution,  the  same  shall  be  discharged  &c,'^  is  clearly  not 
to  be  construed  literally,  for  the  creditor  cannot  personally  take 
the  property  in  execution  ;  but,  the  true  construction  b,  shall  cause 
such  property  to  be  charged  in  execution  by  a  proper  officer. 
Personal  property,  attached  on  mesne  process  is  considered  as  in 
the  custody  of  the  law,  in  the  keeping  of  the  officer  who  served  the 
attachment,  for  the  purpose  of  satisfying  the  execution,  which  may 
be  obtained  in  the  suit,  and  is  on  the  delivery  of  the  writ  of  execu- 
tion to  him,  by  that  very  act,  charged,  or  tid&en  in  execution.  In 
this  case,  the  creditor,  within  thirty  days  from  the  rendition  of  the 
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judgment)  delivered  the  execution  to  the  same  officer  who  served    Windsor, 
the  attadiment,  and  who  had  the  legal  custody  of  the  property,     ^su'* 
The  officer,  then,  in  the  true  sense  of  the  law  had  the  property  in  v.^N"-^ 
execution,  and  he  had  until  the  return  day  of  the  execution,  to  levy       ^"°* 
the  money  of  that  property.     He  is  not  bound,  in  such  case  to  pro-     Browo. 
ceed  immediately,  but  with  due  diligence,  for  which  he  is  accounta- 
ble to  the  creditor  only. 

The  case  is  analogous,  to  that  of  a  person  in  gaol  on  mesne  pro- 
cess. By  the  39th  section  of  the  judicary  act  it  b  provided,  ^^  that 
when  any  person  shall  be  attached  on  mesne  process,  and  shall  be 
committed,  agreeably  to  the  provision  of  thb  act,  and  shall  be  in 
gaol,  at  the  time  final  judgment  shall  be  rendered  against  him,  he 
shall  be  discharged  from  confinement,  unless  the  plaintififin  such 
action,  within  fifteen  days  after  rendering  of  final  judgment  as  afore- 
said, shall  charge  him  with  execution."  Now,  in  this  case,  the 
debtor  being  in  gaol,  a  prisoner  in  the  custody  of  the  Sheriff,  a  de- 
livery of  the  execution  to  the  Sherifi*,  is  charging  such  prisoner  in 
execution.  It  would  be  so,  if  the  debtor  were  in  gaol,  in  the  custo- 
dy of  the  ^erifi*,  on  process  in  favor  of  a  third  person,  and  not  on 
process  in  favor  of  the  plaintiff.  This  is  a  clear,  and  well  settled 
doctrine  of  the  common  law.  And,  from  the  common  law  we  are 
to  ascertain  what  the  legislature  meant  by  charging  a  debtor  with 
execution.  It  is  true,  that  the  attachment  of  property,  as  author- 
ized by  our  statute,  was  unknown  to  the  common  law ;  but,  being 
introduced  by  statute,  it  comes  within  the  analogy,  the  principles 
and  reasons  are  the  same,  and  the  analogy  holds  good  in  most  of 
the  cases,  which  can  be  put.  But  if  the  debtor  be  in  gaol,  in  the 
custody  of  the  Sherifi*,  and  the  creditor  deliver  his  execution  to  a 
constable,  who  has  no  connection  with  the  Sherifi*,  and  has  not  the 
custody  of  the  debtor,  such  delivery  of  the  execution  #  the  consta- 
ble, will  not  charge  the  debtor  in  execution.  The  creditor  must, 
in  such  case,  at  his  peril,  see  that  the  constable  charge  the  debtor  in 
execution,  by  delivering  to  the  keeper  of  the  gaol  a  copy  of  the  ex- 
ecution, with  his  return  of  the  commitment  thereon  indorsed,  within 
the  fifteen  days.  So  if  the  attachment  of  personal  property  on 
mesne  process  was  made  by  the  Sherifi*,  and  the  plaintifi*  deliver  his 
execution  to  a  constable,  he  does  not  thereby,  charge  the  property 
in  execution.  He  must  see  that  the  execution  be  levied  thereon, 
within  thirty  ,days,  or  a  den-^nd  be    made   of  the  Sherifi*,  to 
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'^J^J^*   charge  him  in  case  the  property  has  been  eloigned.    The  same 
1814       steps  must  be  taken  if  the  officer,  who  served  the  attachment  shall 
^'^^^^''*^^  be  out  of  office.    On  the  pwnt  now  in  question,  the  analogy  is  fuD 
vs.       and  clear.     If  the  Sheriff  keep  the  gaol  by  deputy  as  he  may,  and 
Brown,    m^^y  does,  the  deputy  has  the  immediate  custody  of  the  prisoner, 
yet  if  the  execution  be  delivered  to  the  Sheriff,  the  prisoner  is  chaig- 
ed  in  execution  the  same  as  though  he  was  in  the  immedhite  keeping; 
of  the  Sheriff.    So,  although,  the  officer,  who  serves  an  attachment 
on  mesne  process,  deliver  the  property  attached  to  some  Ahrd  pe^ 
son,  on  receipt  for  safe  keeping  as  he  lawfully  may,  y^  the  lav 
considers  the  property  in  the  custody  of  the  officer ;  and  on  the  de- 
livery of  the  execution  to  him,  the  property  is  immediately  chai^, 
or,  to  use  the  words  of  the  Statute,  is  taken  in  execution.    If  the 
third  person  receiving  the  property  for  safe  keeping,  suffer  it  to  be 
eloigned,  the  officer  alone  is  accountable  to  the  attaching  creditw. 
In  both  cases,  the  officer  has  his  remedy  over  against  his  sobstitaie 
in  case  of  delinquency.     The  gaoler  as  to  the  detention,  or  (&- 
charge  of  the  prisoner,  is  under  the  direction  and  centrolof  the 
Sheriff;  so  is  the  person,  who  receives  property  for  safe  keqiof 
which  the  Sheriff  has  attached. 

As  to  the  objection  suggested  by  the  defendant's  counsel,  thattke 
promise  contained  in  the  receipt,  shews  that  the  custody  of  the 
property  was  changed,  and  that  the  officer  relied  solely  on  the  proon- 
ise,  it  is  a  sufficient  answer,  that  the  law  would  have  implied  the 
same  promise,  had  no  such  promise  been  inserted  in  the  recent 
It  was  never  thought,  that  an  express  promise  or  a  bond  of  iadei- 
nity  to  bail,  took  away  their  right  to  the  custody  of  the  principalyflr 
to  deliver  him  up  in  discharge  of  themselves.  The  Court  are  ck»- 
'y  of  opinion,  that  the  exceptions  to  the  opinion  of  the  Coonff 
Court  are  w0.  founded,  that  the  judgment  is  erroneous  and  mnt  bt 
reversed. 
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Ralston  vs.  StrongI  '^SP!'^ 


1814. 


A  writ  of  repI«vio  provided  for  by  the  42d  tectioo  of  the  judiciary  act,  mnit  be 
directed  to  tbe  Sheriff  of  the  Couoty  or  bis  deputy,  aod  if  such  writ  be  direct-  ' 
ed  to  a  coof  table,  it  i»  void,  and  no  one  can  justify  under  it. 

A  declaration  defective  io  point  of  form,  may  be  aided  by  the  plea,  but  is  not  aid. 
ed  by  tbe  plea,  if  defective  in  matter  of  substance,  unless  the  matter  omitted 
in  the  declaration,  be  admitted  by  the  plea. 

THIS  was  ao  action  on  tbe  case,  brought  by  the  plaintiff,  Rals- 
ton against  William  Strong,  formerly  Sheriff  of  Windsor  County. 
The  declaration  set  forth,  that  the  plaintiff,  Alexander  Ralstoni 
on  the  15th  day. of  November,  1810,  prayed  out  a  writ  of  attach- 
ment in  his  favor  against Gove  of  Montpelier,  in  the  County 

of  Washington,  returnable  to  the  County  Court,  holden  at  Wood- 
stock, in,  and  for  the  County  of  Windsor,  in  March,  1811.  And 
delivered  the  same  writ  to  the  said  William  Strong,  then  Sheriff  of 
said  County  of  Windsor,  to  serve  and  return  according  to  law. 
"  That  on  the  same  15th  day  of  November,  1810,  the  said  William 
Strong,  so  being  Sheriff,  as  aforesaid,  made  return  of  saki  writ,  that 
he  had  attached  thereon  the  following  goods,  turned  out  to  him  by 
the  plaintiff,  to  wit :  (describing  the  goods)  all  which  appears  by 
the  return  of  said  Strong.  And  such  proceedings  were  had,  that,  at 
the  September  term  of  said  County  Court,  1812,  the  plaintiff  re- 
covered judgment  against  the  said  (Jove  for  the  sum  of  ^58,30 
damages,  and  ^22,52  costs  of  suit.  And  on  the  29th  day  of  Sep- 
tember, 1812,  tbe  plaintiff  took  out  a  writ  of  execution  on  said  judg- 
ment, signed  by  Benjamin  Swan,  Clerk  of  said  Courts  dated  the  day 
and  year  last  aforesaid,  and  directed  to  the  Sheriff  of  the  Countji  of 
Windsor  &c.  And  the  said  writ  of  execution  was,  within  thirty 
days  (rom  the  rendition  of  said  judgment,  put  into  the  hands  of  Pas- 
cal P.  Enos,  then  Sheriff  of  said  County  of  Windsor,  to  be  by  him 
levied,  collected  and  returned  according  to  law.  And  on  the  27th 
day  of  November,  1812,  the  said  Pascal  P.  Enos^  as  Sheriff  as 
aforesaid,  made  his  return  on  said  execution,  that  he  bad  made  dili- 
gent search  for  the  body  and  property,  of  the  said  Gove,  whereon 
to  levy  the  said  execution,  and  could  not  find  the  same }  and  that 
he  had  demanded  of  said  Strong  the  property  aforesaid,  which  was 
attached  on  the  origmal  writ,  and  that  the  said  Strong  neglected 
and  refused  to  turn  oat  said  property." 
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Windsor,       The  defendant  pleaded  in  bar,  ^<  That  the  said  Alexander  Bab- 

1814^     ^^^>  ^^^^  having  and  maintaining  his  said  action  thereof  agaast 

\^^vr^  him  the  defendant  ought  to  be  barred,  because  he  says,  that  aikr 

Ralston  ^^  attachment  of  said  goods  and  chattels  described  in  the  pkuntif^ 
Strong,  declaration,  and  while  the  same  were  in  the  custody  of  the  said 
William  Strong,  to  wit,  on  the  27th  day  of  November,  1810,  die 
'  said  Gove  prayed  out  his  writ  of  replevin,  in  due  form  of  kw,  beo- 
ing  date  the  same  day  and  year  last  aforesaid,  and  signed  by  Beii|B- 
min  Swan,  Clerk  of  the  County  Court,  for  said  County  of  Wiodlsor) 
and  directed  to  either  constable  of  Bethel  in  said  County  of  Wind- 
sor ;  and  describing  said  goods  and  chattels,  so  attached,  as  the 
plaintififin  his  said  writ  has  9et  forth,  and  reciting  that  the  same  fasd 
been  attached  at  the  suit  of  the  said  Alexander  Ralston,  and  con- 
manding  him,  that  if  the  said  Gove,  should  execute  a  bond  to  Ae 
said  Ralston,  in  the  penal  sum  of  ^00,  with  sufficient  sorMf  <f 
sureties,  conditioned  according  to  the  form  prescribed  by  lur.  In 
cause  said  goods  and  chattels,  so  attached  as  aforesaid  to  teiepk^ 
ied,  and  deliver  the  same  to  the  said  Gove  ;  and  to  make  retoni  of 
said  writ,  together  with  the  bond  executed,  as  aforesaid,  to  tbesame 
Court  to  which  the  said  writ  of  attachment  was  made  retumaMe,to 
wit,  to  the  County  Court  then  next  to  be  holden  at  Woods»4, 
within  and  for  the  County  of  Windsor,  on  the  third  Monday  of 
March,  then  next.  And  the  said  Gove  at  Bethel  aforesaid,  de]Ive^ 
ed  the  said  writ  of  replevin,  to  Daniel  Lilley,  a  constable  of  said 
Bethel,  for  him  to  serve  and  return  according  to  law,  and  the  pre- 
cept therein  contained/'  The  plea  then  proceeds  to  state,  that  4e 
constable  received  the  said  writ  of  replevin,  that  said  Gote  execu- 
ted a  bond  to  the  plaintiff,  Ralston,  in  the  penal  sum  of  ^200,  wkh 
a  good  and  sufficient  surety,  according  to  the  precept  of  said  ifnt^ 
with  a  condition  annexed  as  requwed  by  law,  which  condltioB  k 
set  forth  at  large.  And  that  the  constable  replevied  the  goods 
then  in  the  possession  of  Strung,  the  Sheriff,  the  now  defendant,  aad 
delivered  them  to  said  Gove,  and  returned  the  writ  and  bond,  as  di- 
rected. 

To  this  plea  there  was  a  demurrer  and  joinder. 

C.  Marshy  for  the  plaintiff.  The  plea  in  bar,  in  this  case  is 
whoUy  insufficient.  Had  the  defendant  stated  in  his  plea,  that  the 
property  which  had  been  attached  at  the  plaintiflPs  suit,  and  whkh 


Digitized  by  CjOOQ IC 


OF  THE  STATE  OF  VERMONT         389 

Ihe  law  btd  placed  in  his  custody  for  the  purpose  of  sadsfying  the  mniMt, 
judgment,  which  should  be  recovered  in  thajt  suit,  bad  been  legally  ^ziV' 
taken  out  of  his  custody^  it  would  have  been  a  good  discharge  s^rv**^ 
against  the  plaintiff's  demand.  But  the  writ  of  replevin  was  not  ^l«^on 
legally  issued  or  legally  executed,  having  been  durected  to  a  Consta-  Strong 
ble,  and  by  bim  served — an  officer  not  authorised  by  law  to  serve 
writs  of  replevin.  Tliis  kind  of  replevin  is  given  by  statute,  to  en- 
able a  debtor  whose  property  has  been  attached  on  mesne  process, 
to  repossess  himself  of  the  property,  by  giving  good  and  sufficient 
security  to  the  creditor.  This  special  process  is  given  by  the  46th 
Section  of  the  Judiciary  Act,  which  requires  that  the  writ  of  repler- 
in  in  such  case  shall  be  directed  to  the  Sho-iff  or  his  deputy.  And, 
as  the  law  giving  the  process  requires  that  it  be  directed  to  the  Sher- 
iff or  his  deputy ;  and,  as  no  officer  can  serve  a  process,  unless  it 
be  directed  to  him,  it  b  the  same  as  though  it  had  been  enacted  that 
this  particular  process  shall  not  be  directed  to  a  Constable,  and  that 
a  ConsUble  shall  not  have  power  to  serve  it.  And  this  was  done 
with  good  reason ;  for  the  officer  serving  the  writ  of  replevin  is  re- 
quired to  take  a  bond  to  the  attaching  creditor,  with  good  and  suf- 
ficient sureUes,  of  which  he  is  made  the  judge,  and  for  whose  sifffi- 
ciency  he  is  made  responsible,  conditioned  that  the  debtor,  the  de- 
fendant in  the  original  action,  shall  return  the  property,  or  satisfy 
the  judgment  which  may  be  recovered  against  him.  It  was  intend- 
ed to  give  to  the  creditor  the  responsibility  of  the  Sheriff  of  the 
County,  which  is  well  known,  and  his  security  ample ;  and  that  he 
should  not  be  compelled  to  rely  on  the  responsibility  of  a  town  Con- 
stable, which,  whatever  it  may  be,  is  very  little  known. 

If  the  writ  could  not  be  directed  to  the  Constable,  he  could  not 
be  legallyjauthorised  to  make  replevin  ^  consequendy,as  the  defend- 
ant suffered  the  property  to  be  taken  out  of  his  custody  in  the  man- 
ner stated  in  his  plea,  without  any  authority  of  law,  it  cannot  dis- 
charge his  liability  to  the  plaintiff  for  the  property. 

T.  HuicMman  for  the  defendant.  It  b  immaterial  to  enquire 
whether  a  Constable  be  or  be  not  authorised  by  the  46th  Section  of 
die  Judiciary  Act  to  serve  writs  of  replevin,  for  a  Constable  b  ex- 
pressly authorbed  to  serve  such  writ  by  the  9th  Section  of  the  Act 
regulating  the  office  and  duty  of  Sheriff,  which  b  in  the  following 
words— ^  And  all  Constables,  within  tb^  respective  towns,  shall 
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Wind99r,  have  the  same  powers  as  are  given  to  the  Sheriffs — be  under  tlie 
"|i4.  same  liabilities,  and  be  subject  to  the  same  penalties,  as  SheriflTs  in 
their  respective  Counties-^  The  law  which  gives  to  the  Sber^ 
power  to  serve  a  writ  of  replevin,  gives  by  this  Section,  the  same 
power  to  every  Constable  within  his  town ;  and  if  the  Constable 
may  legally  serve  such  writ,  it  may  be  legally  directed  to  him. 

•But  if  the  defendant's  plea  be  defective,  still  he  is  entitled  to 
judgment  for  the  insufficiency  of  the  dedaration.  The  original 
writ  of  attachment  is  sufficiently  set  forth  in  the  declaration  ;  but  it 
is  not  averred  that  the  properly  was  attached  on  that  writ,  it  is 
merely  averred  that  the  officer  made  return  that  he  had  attached 
the  property  by  virtue  of  the  writ.  And  there  is  no  averment  that 
any  demand  was  made  on  the  officer,  the  present  defendant  to  pro- 
duce the  property :  it  is  only  stated  that  the  officer  having  the  exe- 
cution, had  made  return  that  he  had  demanded  the  property  of  the 
present  defendant,  and  that  he  neglected  and  refused  to  deliver  it. 
Nor  does  it  appear  by  the  declaration  that  the  execution  was  taken 
out  within  thirty  days  after  the  rendition  of  the  judgment*. 

C  Mar$k  m  Mfily.  If  theve  vere  any  defisct  inihededaratiM, 
as  aifoed  by  the  defeadaot's  eoaasel,  H  is  cured  by  tke  defoadiMirt 
plea,  which  expr8«idy«dimt«^  that  the  property  was  laLen  oa  the 
atlaehmeot^acid,.by  impficatioQ,  that  the  execution  was  taken  ooft 
within  thirty  days  after  the  rendition  of  the  judgment,  and  a  rtffiK 
demand  made  i^^an  the  defeodant  to  piodace  the  pcopecty. 

Chipman  Ch.  J.  delivered  the  opinion  of  the  Court. 

After  a  full  consideration  of  this  case,  the  Court  find  little  difli- 
culty  in  making  a  decision.  Whether  the  plea  in  bar  be  sufficient, 
depends  on  the  question,  whether  the  writ  of  replevm  was  legally 
directed  to  the  Constable,  or,  whether  a  Constable  is  authorised,  by 
law,  to  serve  such  writ  of  replevin.  By  the  24th  Section  of  the 
Judiciary  Act,  it  is,  among  oriier  things,  provided,  that  every  ori- 
ginal writ  issued  in  the  ordinary  mode,  (for  this  section  includes  or- 
dinary process  only)  shall  be  directed  to  the  Sherifi^  his  depifi^,  or 
a  Constable  of  the  town,  where  the  service  is  to  be  made,  and,  a# 
before  provided,  shall  be  executed  by  the  officer  to  whom  it  is  di- 
rected. It  may  be  directed  to  the  Sher'tf  or  his  deputy ;  forthejr 
both,  in  fact,  exercise  but  one  office  j  without  a  direction  to  a  Con- 
stable :  in  which  case,  the  officer  alone  to  whom  the  writ  is  direct- 
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td,  caa  execute  it — ^for,  by  the  2d  Secdon  of  the  Act  regulating    Winiior, 
the  office  and  duty  of  Sheri A,  it  is  declared  that  the  Sheriff  shaU     'i^!^' 
have  fall  power^  within  his  own  County  to  serve  and  execute  ail  v^S/-^ 
lawful  writs,  to  him  directed,  issuing  from  lawful  authority*    This     lt«|«ton- 
is  but  a  declaration  of  the  common  law.    The  Sheriff  is  a  common     Strong. 
law  officer :  without  the  statute,  he  would  have  had  power,  by  vtr^ 
tue  of  his  office,  to  execute  all  lawful  process  to  him  directed,  and 
Bo  other«    But,  at  common  law,  the  Constable  has  no  powar  to 
serve  civil  process.    The  power  of  the  Constable  to  serve  civil 
process,  depends  on  the  9th  Section  of  the  Act  last  mentioned.-^ 
^^  That  all  Constables  shall,  within  their  respective  towns^  have  the 
same  powers^  as  are  given  to  the  Sherifis,  Set  '^    By  this  Section  a 
Constable  within  his  own  town  is  empowered  to  serve  all  lawibl 
writs,  process  and  precepts,  directed  to  him,  and  issuing  from  hrw- 
ful  authority.    But  it  is  necessary  thai  the  wrSt  dt  process  be  di- 
rected to  the  Constable,  otherwise  he  has,  by  the  Act,  no  authcnity 
to  serve  it.    The  question  then  is,  whether  such  writ  of  replevin 
may  lawfully  be  directed  to  a  Constable  to  execute :  For,  if  by  law 
it  cmnot  be  directed  to  him,  he  can  have  no  authority  to  execute  it. 
This  depends  on  the  46th  Section  of  the  Judiciary  Act,  of  which 
the  plaintiff's  counsel  have  gives  the  true  coBsfmotion.    The  pro- 
vision  therein  centaineid  is  a  special  provision  made  by  the  Lcgisl*- 
tore)  to  remedy  an  iotonvenience  arising  out  of  our  attackoient  law** 
Property  taken  on  attachment  is  frequently  of  a  fMisfaable  nature, 
and  its  value  to  the  owner  may  depend  or  its  present  U^  of  imme^ 
dHate  sale ;  to  keep  it  locked  up,  to  wait  the  event  of  a  lawsmt,  fre- 
^lendy  long  and  tedious^  eolild  be  of  no  advantage  to  the  plaintiff^ 
hut  nnght  endanger  his  security,  mid  occasion  a  dead  loss  to  the 
defendant     This  pn»vision  enables  the  defendant,  in  the  mode 
prescribed,  to  substitute,  in  lieu  of  the  property  attached,  good  and 
saffici^t  security  to  the  plaintiff*    The  provision  is  <<  That  any 
person  aathorised  to  issue  attachments,  ma^,  on  application  of  such 
defetidaat  or  defendants  (whose  goods  are  attached)  issue  a  writ  of 
nplevui,  in  the  form  prescribed  by  law,  directed  to  the  Sheriff  of  ^ 

the  County,  or  his  deputy,  in  which  service  is  to  be  made.  And 
tbo  Sheriff  or  his  deputy,  to  whom  such  writ  of  replevin  is  directed, 
shall,  befiire  he  serve  the  same,  require  the  plauitiff  or  plaintiffs  m 
such  replevin,  to  execute  a  bond  to  the  plaintiff  or  plaintifi  in  the 
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iTtfuifor,   original  process,  with  sufficient  surety  of  sureties^  to  the  aion,  09 


RalsUMi 
vs 


1814.      the  value  of  which  attachment  was  directed  te  be  made,  wfakk  i 

it  shall  be  the  duty  of  the  authority  issuing  such  replerin  tndy  to  in 
sert."    Then  follows  the  condition  of  the  bond,  which  is,  in  sab* 

^^^H'  stance,  that  the  plaintiff  ui  replevin,  shall  return  the  goods  replevied, 
so  that  they  may  be  taken  on  an  execution  which  may  be  issued  on 
a  judgment  recovered  in  the  original  suit;  or,  otherwise, satisfy 
such  judgment,  within  sixty  days  &om  the  rendition  of  the  same 
And  the  writ  of  replevin  and  the  bond,  are  to  be  returned  to  the 
Cleric  of  the  Court  to  which  the  writ  of  attachment  was  made  re- 
turnable, to  be  by  himkept  on  file.  If  there  be  a  breach  of  the  con- 
dition, the  plaintiff  in  the  original  action  is  to  have  his  ranedy  on 
the  bond;  and  the  oflker  serving  the  replevin  is  made  responsHile 
for  the  suffidency  of  the  principal  and  sureties. 

It  is  a  settled  rule,  that  where  a  remedy  is  given,  or  a  modeof 
proceeding  directed  by  statute,  in  a  new  case,  the  direction  oi  the 
statute  must  be  stricdy  pursued.  It  is  not  permitted  to  vary  frooi  it 
on  the  ground  of  convenience.  Thb  would  be,  to  be  wiser  than 
the  law.  But,  in  thb  case,  there  are  strong  reasons  for  adhermg 
stricdy  to  the  rule.  The  Legislature  did  not  intend  to  lessen  the 
security  of  the  plamtiff  i^  whose  suit  goods  Me  attached,  by  pro- 
viding for  the  writ  of  replevin;  and  as  in  the  process  of  «eplevhi 
his  interest  is  concerned,  and  3ret  he  is  not  to  be  consulted,  theUw 
has  taken  special  care  to  intrust  the  service  of  the  replevin  to  an  of* 
ficer  of  public  confidence,  and  known  responsibility ;  and  who, 
from  his  situation,  may  well  be  supposed  to  be  the  best  judge  of  the 
sufficiency  of  the  sure^  or  sureties,  that  may  be  offered^  and  leel 
more  deeply  his  own  liability,  and  be  of  greater  ability  to  respond, 
in  case  the  principal  and  sureties  in  the  bond  should  prove  iusoffi- 
cient. 

The  result  is,  that  the  writ  of  replevin  in  this  case,  was  illegal^f 
directed  to  the  ConstaUe,  and  he  had  no  legal  authority  toaerve  it;^ 
and  the  taking  of  the  pn^ier^  from  the  Sheriff,  the  present  defead- 

^  ant,  by  colour  of  the  writ  of  replevin,  was  an  unauthorised  act,  and 

ought  to  have  been  resisted.  It  was  a  tortious  act  in  the  Constable, 
of  which  the  defendant  can  no  more  avail  hhnadf,  than  he  could  of 
the  tortious  act  of  any  other  person,  who  might  have  rescued  tha 
property. 


Digitized  by  CjOOQ IC 


OF  THE  STATE  OF  VERMONT. 


293 


It  bai  been  suggested  that  it  would  have  been  improper  to  liave 
directed  the  Sheriff  to  execute  the  writ  upon  iiimseU*,  but  it  is  not  so ; 
there  could  be  no  impropriety  in  this.  The  writ  of  replevin  is  not 
an  adverse  suit,  it  is  a  mere  authoritative  order  to  the  officer  who 
took  the  property  on  th^  writ  of  attachment,  to  deliver  it  to  the  de- 
fendant in  the  original  suit,  on  his  complying  with  the  condition 
prescribed  by  the  statute;  and  certainly,  a  more  proper  person 
could  not  be  £Mmd  to  do  this,  than  the  officer  who  took  the  proper- 
ty on  the  attachment  and  has  it  in  his  custody.  The  plea  in  bar  is 
therefore  wholly  insufficient. 

But  exceptions  have  been  taken  by  the  defendant's  counsel  to 
the  plaintiff's  declaration.  And,  it  n  true,  that  if  the  plaintiff's  de- 
claration be  insufficient,  he  is  not  entitled  to  judgment,  notwith- 
standing the  plea  in  bar  may  be  insufficient. 

The  declaration  is  certainly  very  inartificially  drawn.  It  con- 
tains no  averment  that  the  property  had  been  taken  on  attachment ; 
but  instead  of  that,  it  is  set  forth  that  the  Sheriff,  the  now  defendant, 
had  made  return  that  he  bad  attached  the  goods  which  he  de- 
scribes :  that  is,  instead  of  averring  the  fact,  the  evidence  is  set  forth 
by  which  the  fact  might  be  proved.  The  declaration  then  proceeds 
to  state,  that  such  proceedmgs  were  had  in  the  suit  against  Gove, 
that  at  the  September  term  of  the  County  Court,  1812,  he  recovered 
judgment  agaum  Gove,  omitting  the  day  on  which  the  Court  sat, 
and  the  day  on  which  final  judgment  was  rendered. — That  on  the 
29th  day  of  September,  1812,  he  took  out  execution,  and  within 
thirty  days  after  the  rendition  of  the  judgment,  pot  it  into  the  hands 
of£no8,the  then  Sheriff,  to  levy  and  collect.— That  on  the  27th 
day  of  Novemb^,  1812,  Enos,  the  Sheriff,  made  return  that  he 
had  made  diligent  search,  and  could  find  neither  the  body  nor  es- 
tate of  Gove;  and  that  he  had  demanded  of  the  said  Strong  (the 
now  defendant)  the  property  aforesaid,  which  had  been  attached 
on  Ae  original  writ,  and  that  the  same  was  not  delivered  to  him. — 
Here  again  is  the  same  feult — a  statement  of  the  evidence,  instead 
of  a  statement  of  the  fact;  or,  perhaps  still  worse;  for  I  think,  on 
this  pointy  that  the  Sheriff's  return,  that  he  made  the  demand,  could 
be  no  evidence  against  the  defendant  But,  if  we  admit  the  state- 
ment made  by  the  Sheriff  in  his  return,  that  he  made  a  demand,  to  be 
eqmvalent  to  a  direct  averment  of  the  feet,  it  is  still  insufficient : 
The  time  Vhen  the  demand  was  made  is  omitted.     It  m^ht  for 


Windsor^ 
Auguit. 
1814. 

RaUtoj 

w. 
Stroog. 
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Windsor,  oa^t  ihttt  appears  hafre  been  on  the  29tk  day  of  Sqitenberi  co  the 
27th  daj  of  November,  or  on  aoy  day  between  thote  two  days*  k 
nugfat  hare  been  within  thirty^  or  more  than  abcty  days  allerUie 
rendition  of  the  jodgoient,  for  on  what  day  the  judf^ment  wa»  rat- 
dered  does  not  appear. 

Now,  it  is  provided  by  the  statute,  thai,  m  aH  caies,  wb^re  prop- 
erty has  been  attached  on  mesne  process,  unless  the  plaintiff  mki 
the  property  attacbl^,  in  execution,  within  thirty  dayaaf^  the  rea- 
dition  of  the  judgment  in  the  action,  the  property  shall  be  dischar- 
ged, and  no  longer  holden,  any  more  than  though  it  had  never  been 
attached :  The  piamttff  has  lost  his  lien  on  the  property  in  whose- 
soever hands  it  may  be.  If  the  execution  be,  within  ^thirty  dayi^ 
delivered  to  the  same  office  who  served  the  attachment,  and  i^ 
has  the  l^al  custody  of  it,  &  is  supposed  to  have  it  in  his  powcswaa, 
the  delivery  of  the  execution  to  such  officer,  is,  as  to  all  the  purposes 
of  the  plaintiff's  right,  a  taking  of  the  property  in  execHtioB.  But 
if  the  execution  be  delivered  to  another  person,  which  must  be 
done,  if,  as  in  the  present  case,  the  person  who  served  the  attach- 
ment be  out  of  office,  the  plaintiff  must,  within  the  thirty  dsys, 
cause  a  demand  of  the  property  to  be  made  of  the  person  in  wHor 
legal  custody  it  is,  for  the  purpose  of  takmg  it  in  execution,  or  he 
will  loose  hb  lien  on  the  property,  and  all  right  and  claim  agamst 
the  officer  who  made  the  attachment*  As,  in  this  case  the  exeea* 
tion  was  not  delivered  to  the  same  officer  who  Served  the  att^n 
ment,  but  to  another  officer,  it  is  necessary,  in  order  to  render  die 
defendant  liable  in  this  action^  to  shew  that  a  demand  was  made  on 
him  for  the  property,  within  the  thirty  days;  but  this  does  not  ap- 
pear. It  may  or  may  not  have  been  done— 4here  is  notlnng  in  the 
declaration  At>m  which  to  make  the  intendm^t. 

But  it  is  insisted  that  these  defects  iii  the  declaration  are  cured  bf 
the  plea  mbar.  It  is  true  thata  plea  may,  by  a  dkeet  admiasioa  af 
facts  omitted  or  obscurely  expressed,  aid  the  dfeclaratioD ;  itaiay, 
by  intendment,  aid  that  which  is  defectively  set  fonh,  but  witt  not, 
by  intendmei^,  aid  an  omisaon  of  that  which  is  the  very  gist  and 
pmat  of  the  plaintiff's  action.  Thus,  hi  the  present  case,  I  tl^ik 
the  first  delect  raentionad,  the  want  of  an  avefrment  in  the  dedara- 
tk>n  that  the  property  was  attadied  on  mesne  proeess,  ia  cnred  by 
the  express  admission  in  the  plea,  and  would  perhapt  be  aided  by 
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intplicatSon,  from  the  nature  of  the  plea  without  such  express  ad- 
mission ;  but  the  other  defects  are  not  cured  by  any  such  admission, 
either  express  or  implied.  Tliere  is  no  ground  to  say,  in  this  case, 
that  the  defendant's  plea  admits  that  a  demand  was  ever  made  on 
him,  to  produce  the  property  to  be  taken  in  execution,  much  less 
that  such  demand  was  made  in  time. 

This  declaration  was  probably  drawn  by  some  Clerk  in  the  of- 
fice, inexperienced  in  pleading.  It  is  very  wrong  to  incumber  Che 
records  with  such  crude  drafts ;  pleading  should  be  intrusted  to  men 
of  science  only.    Let  there  be 

Judgment  Un  the  defeodaot  for  the  uMufficiency  of  the  declaration. 
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Aufl^uit. 


Rslttoo 

w. 
Strong. 


State  »t.  Ravelin. 

RAVELIN  was  kidicted  for  uttering  and  passing  a  ialse,  forged 
and  counterfeit  bank  bill,  purporting  to  be  a  bill  of  the  Manhattan 
Sank  of  the  Stale  of  New- York.  On  the  trial  of  this  case  the 
^  Court  held,  tiiat  a  person  who  had  frequently  dealt  with  the  Bank, 
aiMl  who  said  he  liad,  by  that  means,  become  acquainted  with  the 
hand  wrhing  of  the  President  and  Cashire,  although  he  had  never 
seen  them  write,  was  a  good  witness  to  prove  that  the  names  of 
the  President  and  Cashire  on  the  bills  were  not  the  hand  writing  of 
the  President  and  Cashire.  And  after  such  proof,  that  the  prose- 
cutor might  examine  as  to  any  mark  or  character,  or  appearance  of 
the  bill  by  which  it  might  be  distinguished  from  the  true  bill. 


Oronggf 

August. 
1814. 


WfliTBLAw  Treasurer  of  the  Passampsick  Turnpike  Company 

98. 

Caboon. 

An  action  cannot  be  maiotaiued  Id  the  name  oflhe  Treasurer  of  a  Taropike  Com- 
peoj,  on  a  eontract  made  in  the  name  of  tuch  Treaiarer,  but  an  actido  oo 
Mch  ceairaot  muit  be  brought  by  the  Company  in  their  corporate  mm^    . 

THIS  was  an  action  of  assumpgit  on  a  certain  contract  in  writing,  September, 
by  which  the  defendant  agreed  to  take  five  shares  in  the  stock  of     ^''^' 
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CaUdmU,  the  Passumpsick  Turnpike  C«mpany^  and  to  pay  to  the  Tr^snret 
nu.  of  said  Company  all  assessments  that  should  be  made  on  said  shares 
by  the  Company^  to  the  amount  of  twenty  doUan  on  each  afaaie, 
and  no  more.  The  declaration  set  forth  that  the  Company  had 
made  several  assessments  for  the  purpose  of  completing  thdr  road, 
stating  the  amount  on  the  defendant's  five  shares^  with  proper  aver^ 
ments  that  the  defendant  had  been  notified  of  the  assessment,  &c. 

To  this  declaration  there  was  a  demurrer  and  jcnnder. 

GrietDoU  and  Fletcher^  in  support  of  the  demurrer,  took  several 
exceptions  to  the  declaration — the  principal  of  which  was,  that  the 
action  should  have  been  brought  in  the  name  of  the  Company; 
that  it  could  not  be  maintained  in  the  name  of  their  Treasurer. 

J.  Mattocks  and  Paddock  for  the  plaintiff. 

Chipman  Ch.  J.  delivered  the  opinion  of  the  Court. 

Several  exceptions  have  been  taken  to  the  declaration,  which 
certainly  is  not  very  technically  drawn,  but  the  Court  have  conid- 
ered  it  necessary  to  take  notice  of  but  one,  which  is  clearly  iatal. 
It  is  not  stated  that  the  agreement  was  made  with  the  Treasurer, 
but  the  promise  was  made  to  pay  to  the  Treasurer.  It  is  an  agree- 
ment between  the  defendant  and  the  Company.  The  considera- 
tion  was  certain  shares  in  the  Compapy  stock,  and  the  promise  is 
in  effect  to  pay  the  Company.  The  Treasurer  is  merely  their 
agent,  for  the  receipt  and  disbursement  of  monies.  The  Company 
is  a  corporation,  capable  of  suing  and  beihg  sued,  and  must  sue  and 
be  sued  in  their  corporate  name. 

The  Company  have  power  to  make  certain  regulations  and  by 
laws,  but  they  can  make  no  by  law  or  regulation,  which  will  ena- 
ble their  Treasurer,  or  any  officer  or  agent  of  the  Company  to 
maintain  an  action  in  his  own  name.  Any  other  agent  of  the  Com- 
pany, whom  they  might  authorize  to  make  a  contract,  might  as  wdl 
maintain  an  action  on  such  contract,  as  the  Treasurer,  in  this  case. 

This  question  was  correctly  decided  in  the  case  Gilmore  against 
Pope,  5  Mass.  Rep.  491.  Pope  had  subscribed  for  certain  shares 
in  the  Stock  of  Worcester  Turnpike  Company,  and  promised  to  pay 
to  Gihnore,  agent  of  the  Company,  all  assessments,  upon  which 
contract  the  action  was  brought  in  the  name  of  Gilmore  the  agent. 
In  that  case  the  Court  held  that  the  agent  could  not  maintain  the 
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action  in  his  own  name^  but  that  the  promise  would  support  an  ac-  CaUdonta, 
fton  in  the  name  of  the  Company.  There  is  no  essential  difference  %*h.**^' 
between  that  case  and  the  present. 

judgment  for  the  defendant. 


Faenswoktr  v$.  Tilton. 

If  a  debtor  cteape  from  pritoo*  with  the  coofeot  of  the  Sheriff;  the  Sheriff  caooot 
lavfallf  retiike  him,  yel  the  creditor  may,  or  he  may  have  hit  remedy  against 
the  Sheriff  by  an  action  for  the  escape,  or  against  the  debtor  by  au  action  of 
debt  on  the  judfiment. 

THIS  was  an  action  of  debt  on  judgment.  The  defendant  CcMmim, 
pleaded  in  bar,  that  the  plaintiff^  after  he  had  recorered  the  judg-  September, 
ment,  took  out  execution,  and  caused  the  defendant  to  be  regu- 
larly  committed  thereon  to  the  common  gaol  in  Danville  in  the 
County  of  Caledonia.  The  plaintiff  replied,  that  the  defendant  es- 
caped from  said  prison,  not  having  paid  or  satisfied  his  said  debt. 
The  defendant  rejoined  that  he  the  defendant  departed  from  said 
prison  with  the  express  consent,  liberty  and  direction  of  David  El- 
kins,  Sheriff  of  said  County  and  keeper  of  said  prison. 

B.  Porter  for  the  plaintiff. 

J.  Maitodcs  for  the  defendant. 

CfliPMAN  Ch.  J.  delivered  the  opinion  of  the  Court. 

It  is  impossible  to  support  this  plea  in  bar  5  the  commitment,  as 
pleaded,  is  no  discharge  or  satisfaction  of  the  judgment.  In  case 
of  a  commitment  of  a  debtor  to  prison,  the  body  of  the  debtor  is 
merely  a  pledge,  and  so  long  as  the  debtor  is  holden,  and  continues 
in  prison,  the  creditor  can  have  no  other  remedy.  If  the  debtor 
escape  from  prison,  the  debt  still  remains  unsatisfied.  The  credi- 
tor may  have  a  remedy  against  the  Sheriff,  but  he  is  not  obliged  to 
resort  to  that  remedy — he  may  still  pursue  his  remedy  against  the 
debtor.  If  a  creditor  discharge  his  debtor  from  imprisonment,  it  is, 
at  common  law,  a  discharge  of  the  debt ;  he  cannot  have  another 
execution,  or  in  any  other  way  pursue  his  judgment.    But,  to  an 

action  of  debt  on  judgment,  it  is  in  no  case  sufficient  to  plead  in  bar 
38 
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CaUdonia,  a  Commitment  only ;  it  must  appear  that  the  debtor  has  been  db- 
^''^iSU^'^'  charged  therefrom  by  the  plaintiff,  or  that  the  debt  has  in  some  way 
N^^s^^«i»#  been  satisfied  or  discharged.     But^  supposing  it  to  be  sufficient  in 
Farnfworih  ^^^^  j^\^  jq  ^^^^  a  commitment  of  the  debtor  in  execution,  withoat 
TiitoD.     shewing  that  he  is  still  holden  a  prisoner,  or  that  he  has  been  dis- 
charged therefrom,  in  such  manner  as  to  bar  the  plaiotifi*  of  any 
further  remedy,  the  plaintiff  may  avoid  it  by  his  replication ;  and  ii 
is  certainly  agiKKJ  avoidance,  that  the  defendant  escaped  from  pris- 
on, without  having  been  lawfully  dbcharged,  and  the  debt  not  hav- 
ing been  paid  or  satbfied. 

As  before  observed,  the  body  of  the  debtor  is  only  a  pledge  for 
satisfaction  of  the  debt ;  in  this  case  it  appears  that  the  defendant 
has  illegally  withdrawn  that  pledge,  without  having  satisfied  the 
debt.  The  replication  is  a  full  and  complete  answer  to  the  matter 
of  the  defendant's  plea  in  bar.  The  defendant  rejoins,  adoilttiog 
the  escape,  but  says  that  he  escaped  with  the  express  consent  and 
direction  of  the  Sheriff.  Now,  if  a  prisoner  escape,  with  the  expre» 
consent  of  the  Sheriff,  and  the  Sheriff  attempt  to  retake  him,  such 
allegation  will  be  good  against  him  the  Sheriff;  for,  if  he  voluntari- 
ly permit  a  prisoner  to  escape,  he  cannot  lawfully  retake  him ;  but 
the  creditor  may,  or  he  may  proceed  on  his  judgment,  until  he  ob- 
tain satisfaction.  The  Court  are  therefore  clearly  of  opmion  that 
there  must  be 

Judgment  for  the  plaintiff! 


State  v».  Parkkr. 

Id  ao  iudiclineot  Tor  forgery  it  is  neceMary  to  wi  forth  the  iostrniBfDt,  cbarsfd 
as  a  for^ry,  io  letters  and  €gurea,  unless  it  be  io  the  hands  of  the  penMi 
charged  with  the  forgery— and  io  that  case  it  is  necessary  tb  aver  In  the  ia- 
dictmeut,  that  the  instruuient  is  io  his  possession. 

n'iuhingUm      AT    the  term  of   this   Court,   holden  in  September,    ISld^ 

^*m5!^''^'  Ebenezer  Parker  was  indicted  for  uttering,   passing  and  giving 

in  payment,  one  certain  false  forged  and  counterfeit  bank  note, 

made  in  imitation  of  a  one  dollar  note  issued  by  the  Mechanicks* 

and  Farmers'  Bank  in  the  City  of  Albany  in  the  State  of  New-York, 
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which  Bank  then  and  there  was  and  stiU  is,  legally  established,  by  ^^^^J^^^^ 
and  under  the  authority  of  the  Legislature  of  the  State  of  N.  York,      |8i4 
one  ofthe  United  States  of  America,  marked  No.  6730,  bearing  ^-^ 
date  the  first  day  of  January  in  the  year  of  our  Lord  1812,  signed 
by  S.  Southwick  President,  and  countersigned  by  G.  A.  Worth 
Cashier  thereof,  and  made  payable  to  £•  Dor  or  bearer  on  demand. 
The  prisoner  demurred  to  the  indictment. 

Prentiss f  counsel  for  the  prisoner,  took  several  exceptions  to  the 
indictment  5  but  the  principal  exception,  and  that  on  which  the 
Court  decided,  was,  that  the  bill  charged  to  have  been  forged,  was 
not  set  forth  in  words  and  figures.  He  contended  that  it  was  a 
principle  ofthe  common  law,  that  inNan  indictment  for  forgery,  it  is 
necessary  to  set  forth  the  instrument  charged  to  be  forged,  in  words 
and  figures;  and  that  this  principle  of  the  common  law  was  recog- 
nized and  settled  by  the  Courts  in  the  neighbouring  States ;  in  sup- 
port of  which  he  cited  Crown  Cir.  Comp.  178. 182. 217.  276.  1 
Peak,  173.  East's  Crown  Law,  975.  8  Mass.  Rep.  107,  Com- 
monwealth  against  Houghton.  He  admitted  that  there  had  been 
many  indictments  in  this  Court  Uke  the  present  indictment.  This 
novel  form  of  an  indictment  for  forgery,  was  probably  introduced 
by  prosecutors  for  their  own  convenience,  but  no  decision  of  the 
Court  had  given  them  a  legal  sanction.  And  this  he  contended  is 
not  a  case  in  which  communis  error  facit  jus.  3  Johnson's  Cases, 
299. 

Baylies,  State's  Attorney.  This  form  of  an  indictment  hajbeen 
settled  by  a  long  and  uniforn^  practice  in  this  State.  Indictments 
for  forgery  have  in  this  State  generally  been  drawn  in  this  form  for 
more  than  thirty  years;  and  not  one  had  been  quashed,  or  held 
bad  on  demurrer,  for  this  exception.  The  exception  I  presume  has 
been  taken,  but  it  has  never  prevaUed, 

Chipman  Ch.  J.  Had  I  any  doubt  in  this  case,  as  I  am  alone 
OD  the  bench,  I  should  postpone  the  decision  5  but  as  I  think  it  a 
very  clear  point,  1  will  put  neither  the  publick  nor  the  prisoner  to 
any  further  expense  by  delay. 

The  precedents  of  indictments  for  forgery  are  uniform  on  this 
point—The  instrument  charged  to  be  forged  is  set  forth  \n  words 
and  figures,  in  all  the  numerous  precedents  which  have  been  produ- 
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Wa$hiiigbn  ced }  and  all  the  authorities  hold  it  necessary,  unless  in  certaia  ex* 
mi!  '*  cepted  cases ;  one  of  which  is  where  the  instrument  charged  to  have 
heen  forged  is  in  the  possession  of  the  person  charged  with  the  for- 
gery. In  such  case,  it  is  sufficient  to  describe  the  instrument,  io 
the  same  manner  in  which  it  is  described  in  this  indictment,  omitting 
to  set  it  forth  in  words  and  figures;  but  the  feet  that  the  instramot 
is  in  the  hands  of  the  person  charged,  wliich  brings  the  case  withm 
the  exception,  must  be  changed  in  the  indictment.  The  commoa 
law  authorities  are  collected,  and  the  doctrine  on  this  point  is  ablj 
commented  upon  by  Judge  Sedgewick  in  the  case  cited  from  the  8 
Mass.  Rep.  107.  There  is  certainly  great  reason  for  adhering 
strictly  to  these  principles ;  the  subject  in  which  the  offence  is  char- 
ged to  have  been  committed,  ought,  in  reason,  to  be  set  forth  with 
great  precision,  that  there  may  be  no  mistake  in  the  proof— no  por 
sibility  of  substituting  one  thing  for  another;  that  the  accused  miy 
know  precisely  what  he  has  to  meet — how  to  prepare  bis  defence, 
and  how  to  direct  his  evidence.  Thb  is  a  right  of  the  accused  tt 
common  law — that  common  law  which  the  fathers  of  our  revolotioB 
claimed  as  their  birth-right,  and  which  was  secured  to  us  by  the 
event  of  that  revolution.  The  fraraers  of  our  constitution  constant- 
ly kept  it  in  view,  and  almost  the  first  act  of  our  State  Legislatuie 
was  to  declare  <^  that  so  much  of  the  common  law  of  Englahd,  as  is 
applicable  to  our  local  circumstances,  and  is  not  repugnant  to  the 
constitution,  or  any  particular  act  of  the  L^slature  of  this  Statej 
be  and  is  adopted  as  law  within  this  State,  and  all  Courts  are  to  take 
notice  thereof  and  govern  themselves  accordingly."  It  is  fitm  this 
source,  the  common  law,  that  we  derive  rules  and  maxims  not  oi^y 
for  the  construction  of  our  statutes,  but  of  the  constitution  itself: 
and,  with  the  limitation  expressed,  it  is  the  rule  of  property  and  the 
security  of  our  rights ;  and  furnishes  io  the  Courts,  in  all  caseii 
civil  and  criminal,  a  rule  of  decbion.  The  Courts  can  no  more  d^ 
prive  a  person,  prosecuted  for  a  crime,  of  a  common  law  rig^t^tlMa 
they  can  deprive  him  of  a  statute  or  constitutional  right :  modesef 
practice  merely  they  may  alter,  for  the  more  safe  and  easy  altaii- 
ment  of  the  ends  of  justice,  so  that  they  do  not  infringe  any  ettes- 
tial  right. 

But,  it  is  urged  that  this  form  of  indictment  has  been  in  use  in 
this  State  for  more  than  thirty  years — that  is,  almost  from  the  com- 
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mencement  of  the  government;  that  there  have  been  no  decisions  WasMnghn 
against  it,  and  that  it  ought  now  to  be  considered  as  the  common  ^^fsu!'^'^' 
law  of  Vermont  established  by  usage.  That  laws  affecting  essen- 
tial rights,  should,  by  Custom,  originate  in  our  Courts,  independent 
of  the  constitution  and  laws  enacted  by  statute,  and  in  opposition  to 
the  principles  and  maxims  of  the  common  law  so  called,  is  a  thing  I 
cannot  understand.  It  is  a  doctrine  which  ought  not  to  be  counte- 
nanced in  this  Court.  If  admitted,  we  should  soon,  instead  of  a 
system  formed  and  matured  by  the  experience  of  ages,  have  a  crude 
undigested  mass,  or  rather  farago  of  opinions,  adopted  through  in- 
dolence or  want  of  present  information,  ^nd  adopted  and  continu- 
ed in  practice,  mostly  from  the  same  causes.  And  where  are  the 
Courts  to  look  for  this  common  law  of  Vermont  ?  Not  to  the  au- 
thority of  decided  cases,  nor  to  the  writings  of  the  ancient  sages  of 
the  law,  approved  through  a  succession  of  ages. — ^No,  we  must  re- 
sort for  the  most  part  to  the  fallible  memory  of  the  Judges,  or  mem- 
bers of  the  bar,  or  to  crude  precedents  of  forms,  which  may  in  some 
Counties,  by  chance,  have  long  passed  ^without  exception,  and 
without  notice — ^I  say^  in  some  Counties,  because  I  have  observed 
that  in  several  Counties,  indictments  are  drawn  with  a  scrupulous 
adherence  to  the  most  approved  precedents  of  the  common  law. 

I  would  not  have  it  understood,  by  any  thing  which  1  have  said, 
that  this  Court  is  limited  by  the  precedents  of  decided  cases,  at 
common  law,  or  the  researches  of  the  numerous  and  profound  com- 
mentators. The  common  law,  exclusive  of  positive  law,  enacted 
V  statute,  depends  on  principles.  Precedents  and  maxims,  serve 
to  embody  and  illustrate  principles,  to  give  them  a  fixed  certainty, 
and  afford  a  focility  in  applying  them  to  cases  as  they  arise,  not 
coming  within  any  former  precedents*  I  conceive  diat  these  prin- 
ciples will  be  found  amply  sufficient  for  their  decision,  while  they 
preserve  the  analogy  and  symetry  of  the  system.  The  only  diffi- 
culty lies  in  applying  the  proper  principle,  and  in  applying  it  with 
a  due  regard  to  analogy,  which  is  the  connecting  link,  and,  indeed, 
the  nne  qua  non  of  every  other  system,  as  well  as  that  of  law;  and, 
without  which,  instead  ol  a  system,  we  should  have  merely  a  cata- 
logue of  individual  cases,  affording  no  illustration  of  principles — no 
data  for  general  conclusions. 

It  is  true  that  a  common  error  sometimes  establishes  a  common 
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Washington  right :  indeed,  it  is  a  maxim  of  the  common  law.  Such  cases  there 
^^isTi.  ^^'  ^^i  where  an  error,  first  admitted,  has  introduced  a  general  custom, 
involving  property  and  individual  rights ;  such  custom  becomes  a 
law  to  the  Court,  and  can  be  superceded  bjraet  of  the  Legblature 
only.  On  this  ground,  it  is  suggested,  that  a  decision  against  the 
indictment,  in  this  case,  will  affect  the  rights  of  the  State,  derived 
under  a  long  practice,  and  may  afiect  former  convictions  which  have 
been  had  on  similar  indictments.  But  it  is  impossible  to  conceive 
that  the  State  can,  under  such  a  practice,  become  general,  and  with- 
out exception,  which  it  certainly  has  not  in  thb  case,  or  been  of 
ever  se  long  a  continuance,  have  acquired  any  right,  or  can  have 
any  interest  in  the  support  of  such  indictment,  in  violation  of  the 
guaranteed  rights  of  the  citizen,  the  rights  of  the  common  law, 
which  can  be  varied  only  by  the  constitution  of  government,  or  bj 
a  sovereign  act  of  the  Legislature. 

As  to  former  convictions  which  have  been  had  in  this  Court,  thee 
is  no  provision  of  law  by  which  they  can  be  corrected  or  reversed— 
they  will  not  be  effected — they  will  remain  in  full  force* 

I  have  extended  my  observations  further  than  the  case  under  cod- 
sideration  seems  to  require,  because  the  same  argument  has  before 
been  urged  in  this  Court,  and  I  must  say  has,  at  times,  received  teo 
much  countenance,  claiming  the  privilege  of  this  same  common  law 
of  Vermont,  in  fovour  of  analogous  practices,  affecting  essentia] 
principles,  on  the  ground  that  the  abuse  has  been  suffered  long  to 
be  continued. 

In  every  view  which  1  have  been  able  to  take  of  this  subject,  ike 
indictment  ought  not  to  be  sustained ;  it  is  a  departure  from  ancient 
and  established  precedents — ^is  condemned  by  all  authorities,  both 
ancient  and  modem,  and  violates  the  most  settled  principles  of 
law.    Let  the  prisoner  be  discharged. 


Digitized  by  CjOOQ IC 


OF  THE  STATE  OF  VERMONT.  303 

Wiukxngton 
State  vs.  StADE.  September, 

1814. 

Tbe  statute  laws  of  any  one  of  the  Uoited  States,  irpriated  under  Uie  authority 
of  9ucti  State,  way  be  read  in  evidence  in  t  he  Courts  of  this  State. 

TH|S  was  ao  indictment  for  passing  a  counterfeit  1>ank  bill  pf 
the  Bank  o(  Troy.  On  trial,  to  prove  that  the  Bank  of  Troy  was 
established  by  and  under  the  authority  of  the  Legislature  of  the 
State  of  New- York,  BayUes^  State's  Attorney,  offered  to  read  in  ev- 
idence to  the  Jury,  an  act  from  a  printed  volume  of  the  laws  of  that 
State,  published  by  the  authority  of  the  Legislature,  which  contain- 
ed the  act,  offered  to  be  read,  incorporating  the  Bank  of  Troy,  de« 
clared  to  be  a  publick  act. 

Ware^  for  the  prisoner,  objected  to  the  evidence  offered.  He 
contended  that  although  the  printed  statutes  of  any  State  might  be 
admitted  in  the  Courts  of  such  State,  yet  they  could  not  be  so  ad- 
mitted in  the  Courts  of  this  State ;  but  it  is  necessary  that  such  act 
be  proved  by  a  certificate  under  the  seal  of  the  State  where  it  was 


By  the  Court,  The  laws  of  the  other  States,  printed  under  au^ 
thority,  have  been  constantly  admitted  in  the  Courts  of  this  State^ 
and  such  has  been  the  practice  of  some,  at  least,  of  the  neighbouring 
States.  If  such  act  be  proved,  agreeably  to  the  provisions  of  the 
act  of  Congress,  the  Courts  are  bound  to  admit  it — ^they  may  admit 
it,  although  not  so  proved«  Let  the  act  be  read  from  the  printed 
book* 
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WMikingion 

September  BaRNET  »«.  GOFF  and  Cadt. 

I«14. 

'^'^^"^''''^^  The  itatate  allowiag  ipedal  matters  to  beciven  io  evidence  under  the  general  is* 
me,  with  notice,  dispenses  with  the  form  only,  not  the  fubstaoce  of  a  pYem  in 
bar  j  and  it  is  necessary  in  such  notice  to  state  the  facts  relied  en  as  partioi- 
larlj  tboogh  not  with  the  sane  technical  predsioo,  as  in  a  plea  io  bar. 

A  regular  judgment^  while  it  remains  in  force,  is  conelusive  as  to  every  matter; 
which  might  have  been  given  in  evidence,  or  pleaded  to  the  action  in  which  it 
was  rendered,  except  that  which  murt  be  pleaded  in  ofiEiet— The  same  prin- 
ciple obtain  s  in  case  of  a  judgment  by  confession. 

Although  the  Court  will  uot  grant  a  new  trial,  for  any  mistake  in  point  of  lav, 
which  the  Court  may  have  made  on  the  trial,  if  it  appear  that  jostke  wai 
done  in  the  case,  yet  if  it  appear  that  evkleoce  wes  improperly  admitted. 
which  the  opposite  party  had  no  opportunity  to  contradict  or  explain,  as  the 
Court  cannot  ascertain  whether  justice  has  been  done  in  the  case,  withoat  a^ 
suming  the  province  of  the  Jury,  a  new  trial  will  be  granted. 

THIS  was  a  petition  for  a  new  trial,  in  an  action  tried  at  the  last 
term  of  this  Court. 

On  a  hearing  of  the  petition,  it  appeared  that  Jonathan  Barney, 
the  petitioner,  had,  as  assignee  of  the  Sheriffof  Washington  County, 
brought  an  action  on  a  gaol  bond  executed  by  Bethuel  Goff  as  prin- 
cipal,  and  Benjamin  Cady  as  surety.  At  the  last  term  of  the  Comt, 
the  defendants,  by  leave  of  the  Court,  waiving  their  former  plea, 
pleaded  non  eatfactumf  with  the  following  notice — ^^  Agreeably  to 
the  statute  in  such  case  made  and  provided,  the  defendants  give  no- 
tice, that  they  will  on  the  trial  give  evidence  that  there  is  nothing 
due  on  said  bond,  in  equity.      On  trial  at  the  last  term, 

PrentiiSy  cotmsel  for  the  plaintiff,  objected  to  the  evidence  offer- 
ed by  the  defendants  under  said  notice,  on  the  ground  that  the  no* 
tice  contained  no  matter  of  fact,  or  matter  of  defence,  intended  to 
be  proved-^nothing  by  which  tlie  plaintiff  could  learn  what  he  had 
to  meet.  The  Court  overruled  the  objection,  and  decided  that  the 
defendants  might,  under  that  notice,  give  in  evidence  any  matter 
tending  to  prove  that  there  was  nothing  due  on  said  bond  in  equi^. 
The  defendants  then  stated  that  they  would  prove  that  the  present 
demand  originated  in  the  year  1809. — That  in  November  of  that 
year,  Jonathan  Barney,  the  plaintiff,  then  being  Sheriff's  deputy, 
had  in  his  hands  for  collection,  an  execution  against  S.  B.  for  the 
sum  of  j(190  25  in  the  whole. — That  Jonathan  Barney,  at  the  re- 
quest of  the  said  S.  B,  settled  and  discharged  said  execution,  in  con- 
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Buleration  of  which  the  said  S,  B.  and  Benjamin  Cady,  one  of  the  nrashingtoii 
defendants,  executed  their  note  of  hand  to  Jonathan  Barney  the  ^^ig*,*;^***"' 
plaintiff,  for  the  sum  of  $304  40,  and  confessed  judgment  thereon  ^^^^-^/ 
before  a  Justice  of  the  Peace.— That  execution  issued  on  said  judg-     Barney 
ment,  upon  which  several  payments  were  made,  amounting  in  the    Ooff  and 
who|e  to  the  sum  of  $18(>— That  on  the  10th  day  of  June,  1811,     ^*^'- 
Benjamin  Cady,  one  of  the  defendants,  made  and  executed  his  not^ 
of  hand  to  Jonathan  Barney  for  the  balance,  being  $1 64  4Q.— That 
he  confessed  judgment  on  the  same  before  a  Justice  of  the  Peace, 
On  which  judgment  execution  was  issued  on  the  3d  day  of  October, 
1811,  and  delivered  to  Bethuel  Goff,  the  other  defendant,  bemg  then 
a  Constable  of  the  town  of  Berlin  in  said  County,  which  he  neglect* 
ed  to  execute.     A  nd  thereupon  the  said  Jonathan  Barney  commen- 
ced an  action  against  the  said  Bethuel  Goff  before  the  County  Court 
for  Washington  County,  at  Juije  term,  1812,  and  recovered  judg* 
ment  against  the  said  Goff  for  the  sum  of  $179  04  damages,  and 
$9  24  costs,  and  took  out  execution  on  said  judgment,  on  which 
the  said  Bethuel  Goff  was  committed  to  prison,  and  for  the  liberties 
of  the  prison  on  that  occasion,  the  said  Bethuel  Goff  as  principal,* 
and  the  ssud  Benjamin  Cady  as  surety,  executed  the  bond  on  which 
the  action  was  brought.     Bethuel  Goff  escaped  from  the  liberties 
of  the  prison,  and  in  the  month  of  August  following,  the  said  Bethu- 
el Goff  paid  to  the  said  Jonathan  Barney  the  sum  of  $234  90  in 
part  payment  of  said  debt.    By  which  the  defendanu  relied  that 
they  should  shew  that  the  original  demand  with  the  interest  and  cosu 
was  paid,  and  overpaid. 

Prentiss,  for  the  plaintiff,  objected  to  the  evidence  offered,  as  in- 
admissible, for  that  the  last  payment,  though  perhaps  it  might  have 
been  pleaded  as  a  set-off,  yet  the  defendants  could  not  avail  them- 
selves of  it  as  a  payment :  and  the  former  payment,  if  made  at  all, 
must  be  supposed  to  have  been  settled  in  the  judgment  which  follow- 
ed ;  and  that  under  such  general  notice,  he  insisted  that  the  evidence 
could  not  be  received,  as  the  plaintiff  could  not  be  prepared  to  meet 
it. 

The  Court  overruled  the  objection :  the  defendants  went  into 
the  evidence,  and  the  Jury  returned  a  verdict  for  the  defendants. 
And  to  obtain  a  new  trialm  the  case,  the  plaintiff  bro't  this  petition. 

FrentisSy  for  the  petitioner,  contended  that  a  new  trial  ought  ti» 
39 
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Waskingim  be  granted  on  two  grounds. — 1«  For  that  the  notice  given  by  Uae 

^^m1       defendants  was  not  of  any  special  matter — that  it  gave  the  pUtiaiff 

K^^^-^y  notice  of  no  facts  intended  to  be  proved,  from  which  the  defendants 

Barney     j^^^  drawn  the  conclusion  that  there  is  nothing  due  on  the  bond,  so 

vs. 
Goff  and    that  he  might  be  prepared  to  meet  theip — that  it  must  and  dkl  ope* 

^  ^'      rate  as  a  surprise  on  the  plaintiff  at  the  trial. — ^And  2.  That  aHer 

two  liquidations  between  the  original  parties^  and  tw«  judgmenls 

thereon  confessed,  and  a  suit  and  judgment,  no  evidence,  in  point  of 

law,  ought  to  have  been  admitted,  to  impeach  those  juilgmenls,  of 

facts  which  existed,  at  the  time  those  ju<%nients  were  roidered,  and 

of  which  the  debtor  might  have  availed  himself  as  matter  of  defence 

or  mitigation. — That  a  judgment  while  remaining  in  force  is  €on> 

elusive  between  the  same  parties,  of  every  thing,  which  iiiigbti»ve 

been  pleaded  in  bar,  or  given  in  evidence,  in  mitigation  of  dama- 

ges. 

Buckley  for  the  petitionees.  Notices  as  general  as  that  in  the 
present  case,  have  often  been  considered  sufficient.  The  matter 
admitted  in  evidence  was  proper,  as  it  b  the  province  of  the  Jury  to 
'assess  the  damages,  to  ascertain  what  sum  if  any  is  due  to  the  plain- 
tiff. The  Jury  have  found  that  in  fact  there  was  nothing,  in  equity^ 
due  ft-om  the  defendants  to  the  plaintiff;  and  it  appears  that  justice 
has  been  done  between  the  parties,  and  the  Court  will  not  grant  a 
new  trial  merely  for  a  mistake  in  point  of  law. 

Chipman,  Ch,  J.  delivered  the  opinion  of  the  Court. 

It  is  true,  as  remarked  by  the  counsel  for  the  defendant,  that  f  lie 
Oourt  will  not  easily  be  induced  to  grant  a  new  trial,  in  a  cane 
where  they  can  see  clearly  that  justice  has  been  done,  merely  be- 
cause the  Judges,  on  the  trial,  made  a  mbtake  in  point  of  law :  but 
it  ought  to  be  added,  unless  the  mistake  be  of  such  a  nature,  and  oi 
such  a  magnitude,  as  that  it  ought  to  be  corrected  for  the  sake  of 
general  justice.  The  mistake  may  be  of  such  a  nature  as  to  render 
it  impossible  for  the  Court  to  ascertain  whether  justice  has  been 
done  or  not.  For  instance,  the  admission  of  illegal  evidence  may 
have  induced  a  surprise  on  the  party  against  whom  the  verdict  was 
found,  so  that  he  could  not  have  had  a  fair  opportunity  to  produce 
evidence,  on  his  part,  to  contradict  or  explain  Ae  testiaKmy  which 
had  been  admitted  against  him  by  smch  mistake :  where  that  is  the 
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case  the  Court  will  grant  a  new  trial,  without  inquiring  whether  WmUmghn 
fuch  evidence  existed  or  not,  or  how  far  it  might  have  been  suffi-      igu.   ' 
cient  if  produced ;  for  this  would  be  for  the  Court  to  assume  the  pro-  v^V'^i^ 
vince  of  the  Jury,  and  to  try  the  merits  of  the  cause  on  a  motion  for     ^JJ*^ 
a  new  trial.  ^S^,^^ 

In  this  case  the  Court  are  satisfied  on  liotSi  grounds  taken  by  the 
plaintiff's  counsel.  This  notice  comports  neither  with  the  letter 
nor  the  spirit  of  |he  statute.  The  sUtute'^^the  98th  Section  of  the 
Judiciary  act)  permits  the  defendant  to  i^ead  the  general  issue  in 
any  action  according  to  the  nature  of  the  case ;  and  under  such  gen- 
eral issue  to  give  any  special  matter  in  evidence  in  his  defence  or 
justification,  as  the  nature  of  the  action  may  be,  <^  the  defendant 
giving  notice  in  writing  with  the  plea,  of  the  special  matter  or 
matters^  on  which  he  or  she  shall  rely  in  his  or  her  defence  or 
justification.  And  no  special  matter  shall  be  given  or  allowed  in 
evidence,  except  such  as  shaH  be  particularly  mentioned  in  such 
notice  in  writing  as  aforesaid." 

The  notice  in  this  case,  as  has  been  ^ett  observed,  is  not  of  any 
matter  of  defence  or  justification  whatever,  but  of  a  general  concto- 
sion :  and,  it  may  be  added,  without  premises.  Not  a  fact  is  there* 
in  suggested,  from  which  such  conciusion  is  kilended  to  be  drawn. 
The  defendants  might  as  well  have  said^  we  witt  prove  enough  on 
trial  to  obtain  a  verdict,  and  call  it  a  notice  tmder  the  statute. 

How  strict  or  how  loose  the  Court  migiit  have  ifbrmeHy  bee*, 
we  cannot  say;  but  the  present  Judges  have  reibsed  to  permit  the 
defendants  to  go  into  proof  of  any  matter  not  particularly  mention* 
ed  in  the  notice ;  and  have  held  that  such  notice  under  the  statute, 
must  contain  the  substance  of  a  special  plea  in  bar,  and  that  the 
facts  relied  on  must  be  as  particularly  set  forth,  though  the  same 
technical  precbion  is  not  required.  It  was  so  decided  in  the  case 
Bowdish  against  Peckham  (ante  page  144.)  The  statute  dispenses 
with  the  form  only,  not  the  substance  of  a  plea  m  bar.  The  no- 
tice, as  it  is  called,  in  this  case,  the  plaintiff  could  not  know — ^there 
was  no  hint  given  him  of  the  facts  which  the  defendants  intended 
to  prove  on  the  trial. — ^It  cannot  therefore  be  supposed  that  the 
plaintiff  could  come  prepared  to  meet  the  evidence  produced  by  the 
defendants  on  the  trial.  The  notice  seems  to  have  been  framed  for 
the  purpose  of  surprising  the  plaintiff*  After  the  trial  has  been 
bad,  how  is  it  possible  for  tlie  Court  to  discern  whether  justice  has 
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Waskingkn  been  done  in  the  case  ? — A  fair  opportunity  has  not  been  ghneD  tt^ 
^18  u.  the  plaintiff— it  is  impossible  therefore  for  the  Court  to  know  what 
is  the  justice  of  the  case. 

Bat,  under  any  notice,  the  evidence  which  was  offered  on  the 
part  of  the  defendants  ought  not  to  have  been  admitted.  Every 
r^lar  judgment,  while  remaining  in  force,  is  conclusive  as  to  every 
thing  which  might  have  been  pleaded  or  given  in  evidence  in  de- 
fence, or  to  lessen  the  damages,  except  that  which  may  be  pleaded 
in  oflset.  And  this  principle  applies  as  well  to  judgments  rendered 
on  confession,  as  to  those  rendered  in  adversary  suits ;  otherwise  no 
judgments  are  final— no  litigation  could  ever  be  closed. 

Now  there  was  no  one  matter  in  the  defendants'  statement,  on 
trial,  except  the  last  pa3rment,  but  what  might  and  ought  to  have 
been  included  and  settled  in  some  one  of  the  judgments  whicb  had 
been  rendered  in  jfavour  of  the  plaintiff.  The  amount  of  payments 
the  law  presumes  to  have  been  settied  from  time  to  time,  and  each 
judgment  to  have  been  rendered  and  conf<»sed  for  the  som  actually 
due.  No  fraud,  imposition  or  mistake  is  suggested  which  niight 
be  a  ground  of  relief  even  in  a  Court  of  Equi^*  If  the  defendants 
had  paid  any  sum  which  from  mistake  had  not  been  applied,  per- 
haps it  mighihave  been  pleaded  by  way  of  offset :  but  suck  proof 
could  not  be  admitted  under  a  statute  notice. — ^It  b  not  matter  ei- 
ther of  defence  or  justification.  A  plea  in  ofiset  is  in  the  natmre  of 
'  an  adverse  suit,  and  must  be  pleaded  in  the  manner  pointed  out  by 
the  92d  Section  of  the  Judiciary  Act 

New  trial  granted. 
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r 

Franklin, 

Aldw  ns.  Hull.  ^V^^'^ 

The  Act  directing  proceedings  against  absconding  or  concealed  debtors,  provides 
that  if  execution  shall  issue  against  the  goods  and  chattels  of  the  principal 
debtor,  in  possession  of  the  trustee  or  trustees,  and  a  return  be  made  by  any 
proper  officer  on  such  execolioo,  ttiat  such  trustee  or  trustees  refused  or  neg- 
lected to  expose  such  g06d»  and  chattels,  or  to  pay  the  amount  of  such  execu- 
tion, if  there  be  sufficient  in  his,  ber  or  their  hands  and  possession,  the  Court 
shall,  on  mo^on  of  the  crtditor,  grant  a  rule  to  shew  cause  why  execution 
tnoold  not  issue  on  such  jndgment  against  such  trustee  or  trustees,  his,  her  or 
their  proper  goods  and  estate. — And  a  scire  /actos  i^nnot  be  substituted  in 
the  place  of  such  motion— the  creditor  cannot,  in  sucb  ease,  have  a  remedy 
by  icire/adas. 

ASA  ALDIS;  the  present  plaintiff^  commenced  his  action  be- 
fore the  County  Court  in  September,  1811,  against  Justin  Wells, 
an  absconcfing  or  concealed  debtor,  and  summoned  Samuel  Hull, 
the  present  defendant,  as  his  trustee.  Hull,  the  trustee,  at  the  same 
term  of  the  Court,  made  a  disclosure  on  oath ;  and  the  Court  ad- 
judged him  to  be  a  trustee  of  Welb,  the  absconding  debtor  5  and 
found  tiiat  he  had  in  his  possession  goods  and  chattels,  rights  and 
credits  of  the  said  Wells  to  the  amount  of  two  hundred  dollars. 
And  Aldis,  at  the  same  term,  obtained  a  regular  judgment  against 
Wdls,  tlic  absconding  debtor,  for  $51  84  damages,  and  $iS  29 
costs  of  suit;  and  took  out  execution  thereon,  as  awarded  by  the 
Csurt,  against  the  goods  and  chattels  of  the  said  Wells,  in  the  pos- 
session of  the  said  Hull  the  trustee,  dated  the  SOlh  day  of  Septem- 
ber, 1811,  and  delivered  the  same  to  a  proper  officer,  who  made 
return  thereon  that  he  had  demanded  of  Hull  the  trustee,  to  expose 
the  goods  &  chatteb  of  the  s'd  Wells,  in  his  possession,  for  the  pur- 
pose of  satisfying  said  execution  5  and  that  he  neglected  and  refused 
to  expose  such  goods  and  chattels,  or  to  pay  the  amount  of  said  ex. 
ectttion*  Whereupon,  Aldis  brought  a  scire  facias  in  the  County 
Court,  reciting  the  proceedings  in  the  suit  against  Wells,  in  sub- 
stance as  above  stated,  and  praying  for  an  execution  against  Hull 
the  trustee,  pf  his  own  proper  goods,  &c. 

To  the  scire  facias,  Hull  the  trustee  pleaded,  that  the  plaintiff 
ought  not  to  have  execution  thereof  against  him,  for  that,  in  the  ori- 
ginal action  he  had  disclosed,  that  he  held  in  his  own  name,  a  note 
of  hand,  for  the  sum  of  $600  against  one  R.  W.  of  Georgia  in  said 
County  of  Franklin,  secured  by  a  mortgage  on  a  certain  lot  of  land 
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Franklin^  in  Said  Georgia,  and  that  he  held  in  trast  for  the  said  Justia  Wdls 
I8U  ''  ^^o  hundred  dollars  of  said  note ;  on  which  account,  and  none  oCb- 
Vi^v^  er,  the  said  Court  adjudged  him  to  be  the  trustee  of  Wdls  the  ab* 
-^'^'^  sconding  debtor,  to  the  amount  of  two  hundred  dollars. — ^That  since 
Hull,  the  disclosure  aforesaid,  and  since  the  decision  of  the  Court  as  afore- 
said, he  had  commenced  an  action  against  the  said  B.  W.  on  the 
note  aforesaid — ^had  recovered  judgment  and  taken  out  execotieD 
thereon ;  on  which  the  said  R.  W.  had  been  committed  to  prison^ — 
That  he  was  insolvent,  and  had  been  legally  discharged  fr«in  his 
imprisonment  on  said  execution,  upon  taking  the  oath  in  such  case 
provided  by  law ;  and  that  said  execution  yet  remained  wholly  an- 
paid  and  unsatisfied.  And  farther,  that  Robert  Bowne  of  the  City 
of  New- York,  claiming  the  said  lot  of  land  so  mortgaged  to  him  the 
defendant,  to  secure  the  payment  of  said  note  as  aforesaid,  had 
brought  an  action  of  ejectment  for  the  recovery  of  the  same  against 
him  the  defendant ;  and  had  since  the  disclosure  aforesaid,  and 
since  the  decbion  of  the  Court  thereon  as  aforesaid,  recovered  the 
seizin  and  possession  of  said  lot,  in  that  action  of  him  the  defendant, 
on  an  elder  and  better  title ;  whereby  die  said  sum  of  ^200,  which 
he  had  hoiden  in  trust  for  tlie  said  Wells  as  aforesaid,  was  wholly 
lost. 

To  this  plea  the  plaintiff  demurred,  and  had  judgment  in  die 
County  Court  for  his  execution ;  from  which  judgment  the  defend- 
ant entered  an  appeal  to  this  Court  The  cause  now  came  on  to 
be  heard  on  the  same  pleadings. 

Turner^  for  the  plaintiff.  The  finding  pf  the  Court,  in  a  suit 
against  an  absconding  debtor — that  the  trustee  has  goods  and  of 
the  absconding  debtor's  in  hb  hands  and  possession,  which  is  en- 
tered and  recorded  in  the  cause,  is,  in  effect,  a  judgment,  and  is  con- 
clusive against  the  trustee  for  the  amount  found  in  his  possessloa  hj 
the  Court.  The  trustee  has  an  opportunity  on  his  examinatioa^  to 
dbclose  all  the  ciicumstances  relative  to  the  goods,  chattels*  r^g^ 
and  credits  of , 'the  principal  debtor  in  hb  hands  or  possession,  on 
which  the  Court  are  competent  to  decide.  If  he  neglect  so  to  db- 
close, he  is  forever  thereafter  precluded ;  he  cannot  go  back  of  the 
judgment,  or  finding  of  the  Court,  which  b  in  the  nature  of  a  jod^ 
menu    The  trustee,  in  such  case,  can  no  more  go  back  of  the  find- 
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kig  of  the  Courts  and  object  to  the  issuing  of  an  execution  against  iVatiib/iti, 
his  own  body,  goods^  and  estate,  after  having  neglected  to  expose  '^^^'Ji*'^* 
the  goods  of  the  principal  debtor  found  in  his  possession,  or  to  pay 
the  amount  found  in  his  possession,  than  though  he  had  been  a  par- 
ty t«  the  principal  judgment :  he  cannot  excuse  himself  for  any  loss 
which  may  have  happened  after  the  disclosure  and  finding  of  the 
Court. 

Swift^  for  the  defendant.  The  trustee  cannot  be  holden  for  the 
amount  found  in  his  hands,  in  all  events  that  may  happen.  He  is 
bound  to  keep  the  property,  and  to  perform  the  trust  with  all  due 
diligence  J  but,  if  a  loss  happen,  by  inevitable  accident,  without  any 
fault  of  his,  he  cannot  be  held  accountable  $  but  such  loss  being 
shewn  on  a  tcirefacias^  will  be  a  good  and  sufficient  reason  why 
execution  should  not  issue  against  the  body  and  estate  of  the  trus-- . 
tee.  The  statute  gives  the  trustee  an  opportunity  to  shew  cause, 
but  why  give  him  this  opportunity  if  no  cause  can  be  shewn  ? 

7%e  Court  said  they  would  consider  the  case,  but  suggested  that 
a  scire  fflcioi  was  not  the  proper  remedy  in  this  case,  but  a  rule  to 
shew  cause  why  the  plaintiff  should  not  have  execution  against  the 
trustee. 

Chipman,  Ch.  J.  afterwards  delivered  the  opinion  of  the  Court. 
The  plaintiff's  counsel  are  so  far  correct  on  the  first  pointy  that 
although  the  decision  of  the  Court,  on  the  disclosure  of  the  trustee, 
or  on  other  proof  made  against  him,  is  not  strictly  a  judgment,  yet  it 
partakes  so  far  of  Uie  nature  of  a  judgment,  that  the  trustee  is  con- 
cluded by  it  to  that  time.     He  cannot  be  permitted  to  shew  in  his 
discharge,  or  in  diminution  of  the  fimds  found  in  his  possession,  any 
matter  which  existed  at  the  time  of  his  examination,  and  which  it 
I  was  then  in  bis  power  to  shew;  but  the  position  of  the  plaintiff's 
I  counsel  cannot  be  supported  further  than  this*    Let  us  consider 
I  the  trustee's  situation  as  bailee  or  trustee  of  the  original  debtor^ 
whether  under  an  express  or  implied  contract.     The  law  imposes 
Upon  the  bailee  or  trustee  certain  duties ;  he  roust  use  due  diligence 
•nd  care  in  keeping  or  using  the  thmg  bailed  or  intrusted  to  his 
care  and  keeping,  according  to  the  nature  of  the  bailment  or  trust ; 
ind  for  any  default  of  such  due  diligence  and  care,  he  is  answerable 
lo  the  bailor  or  ofi9tueque  truit.     But  if  the  thing  be  lost  or  de- 
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FraMin,   stroyed  bj  inevitable  accident^  without  any  default  in  him,  he  is  dif« 
^8U.   '  charged.    In  this  action  against  an  absconding;  or  concealed  debt- 

^^v^^  'or,  by  the  decision  of  the  Court,  that  the  trustee  has  in  his  posses- 
AJjiis      sion  the  goods  or  estate  of  the  principal  debtor,  the  bailor  or 
Hull,      cestueque  trust  is  changed ;  the  plaintiff,  the  creditor,  is  substituted 
in  place  of  the  original  bailor  or  ceatueque  trust.    But  no  other 
change  is  thereby  effected :  no  new  duties,  or  other  conditions  are 
.thereby  imposed  on  the  trustee.     To  every  claim  of  that  kind  it  is  a 
sufficient  answer  for  him  to  say  wm  in  haecfoedera  veniy  I  enter- 
ed into  no  such  agreement*    He  is  still  holden  to  use  the  same  care, 
diligence  and  good  management;  and  no  more.     The  same  inevita- 
ble accident  taking  place  after  the  disclosure,  will  excuse  or  dis- 
charge him  in  his  new  relation,  which  would  have  been  a  good  ex- . 
cuse  or  discharge  against  the  original  bailor  or  cestueque  trust ;  and 
would  i>e  a  good  cause  to  be  shewn  on  his  part  why  execution 
should  not  issue  against  his  body  or  against  his  own  proper  goods 
and  estate. 

Although  the  Court  do  not  decide  on  the  defendant's  plea,  I  will 
biiefly  observe  that  the  failure  of  the  security  does  not  su^ently 
appear  to  have  happened  after  the  disclosure.  And  the  scire fth 
dasy  if  it  be  a  proper  remedy,  does  not  sufficiently  set  forth  the  re- 
cord. It  ought  to  set  forth  the  whole  disclosure  or  proof  on  which 
the  Court  decided,  and  which  the  statute  directs  to  be  recorded,  for 
the  purpose  of  setding  thereafter  the  rights  of  the  parties.  I  should 
not  be  ready  to  admit,  that  a  record  merely  that  the  person  sum- 
moned, was  adjudged  to  be  a  trustee,  to  a  certain  amount,  without  a 
record  of  the  examination  or  proof  on  which  the  adjudication  was 
made,  would  hold  the  trustee  accountable  for  any  thing. 

But  the  ground  on  which  the  Court  decide  is,  that  a  sdrefad' 
as  is  not  the  proper  legal  remedy  in  this  case.  It  will  be  k^  in 
view,  that  this  proceeding  against  the  trustee  of  an  abscondii^  er 
concealed  debtor  is  not  a  common  law  proceeding,  or  governed  by  ' 
common  law  precedents :  it  is  with  us  a  mere  statute  provision^  aod 
the  proceedings  are  regulated  and  directed  by  the  statute.  The 
process  of  foreign  attachment,  founded  on  the  custom  of  London, 
was  indeed  somewhat  similar  to  our  statute  provision — at  least  it 
had  the  same  end  in  view  5  but  it  was  a  local  custom,  and  not  a 
part  of  thp  pep'^ral  common  law  of  the  Kingdom. 
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ll  b  true,  that  at  conunon  law,  a  scire  factai^  to  have  execution  Ftmkiin,. 
of  a  judgmeat  or  recognizance,  which  is  a  judgment  with  a  defea-  ^^!^'* 
sance,  lies  in  the  same  Court  where  the  judgment  is  of  record.    But 
in  the  case  under  consideration,  the  proceedings  are  regulated  by 
the  5th  Section  of  the  Act  directing  proceedings  against  the  trus- 
tees of  absconding  or  concealed  debtors  ^  by  which  it  is  provided^ 
^'  That  if  the  trustee  or  trustees  shall  appear  at  the  Court,  and  it 
shall  be  made  evident  by  hb,  her  or  their  oath,  or  by  other  proof^ 
that  the  trustee  or  trustees  had  monies,  goods,  chattels, -rights  or 
*    credits  of  the  principal  debtor  in  his,  her  or  their  possession,  at  the 
time  of  the  service  of  such  process,  or  at  any  time  since,  a  record 
thereof  shall  be  made,  &c." — ^that  is,  as  I  understand  it,  a  record 
shall  be  made  of  the  whole  disclosure  of  the  trustee,  as  made  on 
oath,  or  of  the  proof  produced  by  the  plaintiff,  the  creditor,  and 
that  for  the  very  good  reason  which  I  hare  before  mentioned — for 
the  purpose  of  settling  the  future  rights  of  the  parties.     "  And  such 
trustee  or  trustees  shall  be  liable  to  the  plaintiff  for  the  money, 
goods,  chattels,  rights  and  credits  so  found  in  his,  her  or  their  hands 
or  possession,  to  the  amount  of  the  judgment  recovered  against  the 
principal  debtor,  if  so  much  there  be,  and  execution  skal!  issue  on 
the  judgment  so  recovered  against  the  goods  and  chattds  in  the  pos- 
session of  such  trustee  or  trustees." 

The  finding  of  the  Court  against  the  trustee  is  nowhere  called  a 
judgment,  and  may  with  propriety  be  called  an  inquest ;  and  is  a 
foandation  for  future  proceedings,  as  provided  by  the  statute.  The 
6th  Section  points  out  the  special  mode  of  proceeding  which  the 
plaintiff  must  pursue  in  order  to  obtain  the  effect  of  his  judgment 
against  the  principal  debtor,  out  of  the  effects  in  the  hands  of  the 
trustee.  ^^  That  if  execution  shall  issue  against  the  goods  and  chat- 
tels in  the  possession  of  the  trustee  or  trustees,  and  a  return  be 
made  by  any  proper  officer  on  such  execution,  that  such  trustee  or 
trustees,  refused  or  n^lected  to  expose  such  goods  and  chatteb,  or 
to  pay  the  amount  of  such  execution,  if  there  be  sufficient  in  his, 
her  or  their  hands  or  possession,  the  Court  shall  on  the  motion  of 
the  creditor,  grant  a  rule  to  shew  cause  why  execution  should  not 
issue  against  such  trustee  or  trustees  or  their  goods  and  estate  ^  and 
upon  affidavit  of  the  service  of  such  rule  on  the  trustee  or  trustees, 
40 


Digitized  by  CjOOQ IC 


314  CASES  IN  THE  SUPREME  COURT 

Fnmlr/tJi,    and  no  fuAeient  cause  being  shewn  lo  the  contrary,  such  exectttloa 
1SI4.       may  be  awarded/' 

'  A  scire  facicu  wouhi  npt  lie  at  common  law,  in  this  case,  firDOV 
any  analogy,  and  the  statute  does  not  give  il ;  but  specially  pro- 
vides aoolher  remedy,  and  tlmt  remedy  must  be  pursued :  A  i 
edy  much  better  adapted  to  the  nature  of  the  case,  and  very 
ly  adopted  instead  of  a  scire  fadas*  A  scire  Jacias  wonki,  as 
we  see  in  this  very  case,  often  be  attended  with  that  dday  and  ex* 
pense  incident  to  the  common  course  of  judicial  proceediogSy  aad 
frequently  more  than  exhaust  the  whole  subject  of  litigation.  Tie 
mode  pointed  out  by  the  statute,  b  less  expensive,  more  expefi- 
tious,  and  free  from  the  technical  forms  and  niceties  of  specad 
pleading.  It  gives  a  fair  opportunity  to  examine  at  large  into  the 
real  Justice  of  the  case,  which  will  often  depend  on  a  variety  and 
complication  of  circumstances.  The  trustee  will  be  at  liberty  io 
shewing  cause,  to  avail  hhnself  of  every  fact  and  legal  mailer,  to 
discharge  him  from  further  liability  either  in  whole  or  in  part,  by 
proper  documents  and  affidavits,  which  the  creditor  may  contro- 
vert in  the  same  way;  and  the  Court  will  be  enabled  to  decide 
agreeably  to  the  justice  of  the  case. — It  is  much  the  most  advan- 
tageous for  ail  parties— certainly  so  for  the  plaintiff. 

In  this  view  of  the  case,  (and  we  think  it  the  only  legal  view 
whidi  can  be  taken  of  it)  the  Court  are  clearly  of  opinion  that  a 
scire  facias  is  not  the  proper  remedy  in  this  case.  There  i 
therefore  be 

Judgment  for  the  defendant. 
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Fnmkiin, 
EliSHA   BarNKY  December, 


VS. 

Teuman  Currisr,  Luther  Mors,  and  Moses  Jewett. 

In  Chancery. 

NoUce  to  one  of  two  or  more  p^rioers  of  a  prior  uoreeorded  deed,  is  notice  to  all 
the  partners,  and  will  reoder  void  a  subseqiieot  deed  of  the  lame  land  to  all 
the  partners. 

THIS  was  a  biH  m  Chancery  in  which  the  Orator  stated,  in  sub- 
stance, that  on  the  20th  day  of  May,  1 807,  the  Orator  being  indebt- 
ed to  Leri  Hungerford  in  the  fiusa  of  $205,  as  seeority  therefor, 
conveyed  to  the  said  Hungerford,  by  his  deed  of  that  date,  a  certain 
farm  of  land  situate  in  S\tanton  in  the  Cotmty  of  Franklin,  contain- 
ing Q&e  hundred  acres ;  and  at  the  same  time,  the  said  Lievi  Hun- 
gerford executed  a  bond  to  the  Orator  with  a  condition,  thai,  tf  the 
Orator  should,  on  the  first  day  of  September,  1807,  pay  to  the  said 
Levi  Hungerford  the  said  sum  of  $205  with  interest,  the  said  Hun- 
gerford should  reconvey  the  said  farm  to  the  Orator. — ^That  it  was 
considered  by  the  parties  as  a  mortgage. — That  on  the  25th  day  of 
July,  I8O7,  thesaidsumof  j^205  not  having  been  paid,  and  the 
said  Hungerford  being  indebted  in  the  same  sum  to  Truman  Curri- 
er, Luther  More,  and  Moses  Jewett,  who  then  carried  on  the  busi- 
ness ai  saddlery  m  partnership,  the  said  Luther  More  and  Moses 
Jewett  residing  in  Burlington  in  the  County  of  Chittenden,  and  the 
said  Currier  residing  in  said  Swanton,  there  carrying  on  the  said 
business,  as  sole  agent  and  nhaoager  for  said  company,  in  payment 
of  said  debt  so  doe  frmn  Irim  the  said  Hungerford  to  said  company, 
as  aforesaid,  assigned,  sold  and  conveyed  all  his  right  in  said  farm 
to  the  said  Truman  Currier,  Luther  More,  and  Moses  Jewett. — 
That  they  the  sdid  Currier,  More,  and  Jewett,  at  the  time  of  re- 
ceiving s^d  conveyance  of  said  farm  from  the  said  Hungerford,  had 
Aifi  knowledge  of  the  aforesalid  agreement  between  the  Orator  and 
die  said  Levi  Hungerford,  and  of  the  said  bond  given  by  said  Hun- 
gerford to  the  Orator  for  a  reconveyance  of  the  premises  as  afore. 
said ;  and  they  actually  received  said  conveyance  from  the  said 
Levi  Hungerford,  as  a  security  for  the  said  sum  of  ^205  with  inter- 
est.— ^That  afterwards,  on  the  25tb  day  of  July,  1809,  the  Orator 


I8M. 


Digitized  by  CjOOQ IC 


316  CASES  IN  THE  SUPREME  CX)URT 

Franklin,  paid  to  the  taid  Truman  Corriery  th^n  acting  for  and  in  bebalf  ^ 
1314  ^'  said  companyi  the  said  sum  of  j^05  with  the  interest  th^^oo  due; 
and  the  said  Currier,  for  and  in  hehalf  of  said  company,  received 
the  same  of  the  Orator,  as  and  for  the  redemption  of  die  said  farm 
from  the  said  mortgage,  and  did  thereupon  agree  with  the  Orator 
to  reconvey  to  him  the  said  farm.  And  afterwards,  to  wit,  at  Swan- 
ton  aforesaid,  on  the  26th  day  of  July  aforesaid,  a  deed  was  made 
out  accordingly  by  the  said  Currier,  from  him  the  said  Currier, 
More  and  Jewett  to  the  Orator,  for  tlie  purpose  of  reconveying  said 
farm  to  the  Orator,  which  was  executed  by  the  sud  Currier ;  and, 
as  the  said  More  and  Jewett  were  absent  at  Burlington  aforesaid, 
the  said  Currier  agreed  to  procure  the  said  More  and  Jewett  to  ex* 
ecute  the  same,  and  received  the  instrument  by  him  so  executed  liar 
that  purpose.  But  the  said  Currier,  combining  with  the  said  More 
and  Jewett  to  defraud  the  Orator,  did  fraudulently  convey  all  hk 
right  to  said  premises  to  the  said  Jewett. — ^And  that  the  said  Jew- 
ett has  with  a  like  fraudulent  intent  procured  from  the  said  M(w<  a. 
conveyance  of  said  premises,  and  has  commenced  an  actiooof 
ejectment  against  the  Orator  to  recover  possession — prayiagie- 
Uef,&c, 

Truman  Currier  did  not  appear,  and  the  bill  as  to  him,  wastdkcn 
as  confessed. 

Luther  More  appeared,  and  answered,  that  in  July,  1806,  he  en« 
tered  into  partnership  in  die  saddling  business,  with  Moses  Jewett, 
one  of  the  defendants,  at  Burlington. — That  in  September  fbOowing, 
he  and  the  said  Jewett  entered  into  partnership  with  'nnman  Cur- 
rier the  other  defendant,  for  the  purpose  of  carrying  on  jaidbnnness 
flt  Swanton. — ^That  the  said  Currier  was  intrusted  widi  thesdfc 
management  of  the  business  at  Swanten,  and  that  he  the  said  MMe 
bad  no  personal  knowledge  of  the  management  of  the  booMi 
there.— That  afterwards,  in  September,  1807,  he,  by  the  consealitf 
the  other  partners,  withdrew  from  the  concern  at  Swanton,  andfl- 
signed  his  interest  therem  to  the  defendant,  Moses  Jewett,  lAn 
agreed  to  pay  all  the  company  debts,  and  indemnify  him  the  irid 
More  against  them;  and  that  he  had  no  further  concern  widithe' 
business  at  Swanton.— That  he  had  no  knowledge  of  the  ttauiMh 
don  between  the  Orator,  Hungerfbrd  and  Currier,  rektlng  totfce 
premises. — But  that  some  time  after  he  bad  withdrawn  from  said 
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concern  at  Swanton,  (the  time  he  could  not  recollect)  the  said  Mo-  PnnUcHn^ 
SC8  Jewett  applied  to  him  for  a  release  of  his  right  in  the  premises ;  igu^' 
and  on  such  appUcationi  and  in  pursuance  of  his  former  agreement^ 
on  withdrawing  from  the  concern  at  Swanton,  he  did  make  a  re- 
lease to  the  said  Jewett  accordingly,  having  no  knowledge  of  the 
Orator's  claim  to  the  premises. 

Moses  Jewett,  in  his  answer,  stated  the  several  partnerships,  and 
the  withdrawing  of  Luther  More  from  the  concern  at  Swanton,  and 
the  assignment  of  More's  share  to  him  the  said  Jewett,  as  stated 
in  the  answer  of  More  ^  and  then  proceeded  to  state,  that  in  Octo- 
ber, 1808,  the  partnership  between  him  and  Truman  Currier  was 
dissolved  by  ^utual  consent — That  the  said  Currier  was  then  in- 
debted to  him  to  the  amount  of  fifteen  hundred  dollars,  in  part  pay- 
ment of  which  he  received  from  said  Currier  a  conveyance  of  his 
share  in  the  premises,  as  purchased  of  Levi  Hungerford,  at  the  sum 
or  price  of  five  hundred  dollars — the  whole  of  the  premises  being 
estimated  at  fifteen  hundred  dollars.  He  admitted,  that  about  that 
time  or  before,  he  had  heard  a  report  that  Truman  Currier  had  re- 
ceived a  sum  of  money  firom  the  Orator,  Barney,  and  had  agreed  to 
convey  to  him  the  premises  5  on  which  he  made  inquiry  of  Currier 
as  to  the  truth  of  the  report,  who  said  that  the  Orator,  Barney,  held 
his  receipt  for  a  sum  of  money,  for  which  he  had  agreed  to  convey 
to  him  (Barney)  his  (Currier's)  share  of  the  premises,  being  one 
third  part. — ^That  he  had  offered  so  to  convey,  but  said  Barney  had 
wholly  refused  to  accept  such  conveyance.  And  the  said  Jewett  in 
his  answer,  denied  that  he  had  ever  agreed  to  convey,  or  procure  a 
conveyance  of  the  whole  premises  from  the  partners.  He  conce- 
ded that  Truman  Currier  was  the  only  acting  partner  in  the  con- 
cern at  Swanton.  He  denied  that  he  had  himself  received  any  con- 
sideration from  the  Orator,  on  account  of  the  premises,  and  that  he 
had  no  personal  knowledge  how  the  partnership  business  at  Swan- 
ton was  conducted,  or  of  the  purchase  from  Levi  Hungerford,  or  of 
whom  Currier  purchased  the  premises. 

The  answers  were  traversed,  and  the  following  exhibits  and  evi- 
dence appeared  on  triaL  An  office  copy  of  the  Orator's  deed  to 
Levi  Hungerford  was  produced,  and  the  bond  from  Hungerford  to 
the  Orator,  with  the  condition,  as  set  forth  in  the  bill.  It  was  also 
proved  that  Truman  iCurrier,  at  the  time  of  his  puachase  from 
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FrankHn,  Hungcrfordi  was  fullj  infefrmed  of  the  bond  and  coDditioD,  aiHl«f 
I8M.  '*  tl^  natore  of  that  transactioiiy  and  that  he  took  the  conveytfi^  as 
was  then  well  understood^  subject  to  that  condition ;  and  that  the 
consideration  was  no  more  than  the  sum  due  from  the  Onrfor  to 
Hungerford,  the  consideration  expressed  in  the  deed  from  Hooger- 
A>id  to  Currier,  and  that  he  took  it  on  account  of  a  partnersiiq) 
debt  to  that  amount,  due  from  Hungerford  to  the  companj.  Hon- 
geribrd's  receipt  for  the  money  from  the  Orator  was  also  produced 
and  proved,  and  also  his  agreement  to  reconvey  his  execution  of  an 
instrument  for  that  purpose,  intended  to  be  ej^ecuted  by  the  other 
two  partners,  and  his  receipt  for  that  instrument,  containing  a  prom- 
ise to  procure  it  to  be  executed  by  More  and  Jewett. 

Brayion^  for  the  plaintiff. 

£.  Keyes  and  AUen  for  the  defendants. 

It  was  contended  on  the  part  of  the  Orator,  that  the  deed  to 
Hungerford,  with  the  bond  from  Hungerford  to  the  Orator  exc«- 
ted  at  the  same  time,  with  a  condition  for  a  reconveyance,  on  Ibe 
payment  of  a  certain  sum  of  money,  at  a  particular  time  specified, 
constituted  a  mortgage  in  equky,  between  the  original  parties,  •&- 
though  the  bond  was  not  pot  on  record  with  the  deed ;  and  tiitt  it 
would  continue  a  mortgage  in  the  hands  of  all  subsequent  puithas- 
ers,  having  a  knowledge  of  the  phmtifTs  equhy. — That,  as  Tru- 
man Currier,  purchased  with  full  notice  of  the  Orator's  equky^  val- 
ued the  premises  accordingly — ^paid  a  consideration  onl/  to  the 
amount  of  the  debt  intended  to  be  secured  to  Hungerford  on  the 
premises,  it  was  the  strongest  possible  case  of  notice  to  Currier. 
And  as  he  took  it  for  a  partnership  debt,  and  as  it  is  acknowledged 
by  all  the  defendants  that  he  was  the  only  acting  partner,  and  sole 
agent  for  the  company  in  their  concern  at  Swanton,  notice  to  hki 
was  notice  to  all  the  partners. 

On  the  part  of  the  defendant,  it  was  contended,  that  however  t 
deed  of  conveyance  of  land,  with  a  separate  defeasance,  or  a  bond 
for  the  reconveyance  by  the  grantee,  executed  at  the  same  time, 
bat  not  recorded,  tiught  operate  in  equity  as  a  mortgage  between 
the  original  partis  and  their  heirs;  yet,  by  oiir  sMute,  it  cumol 
have  that  effect  against  creditors  or  subsequent  Aonajiefe  pwcius- 
ers  for  a  valuable  consideration.— ^They  have  oolty  to  kok  io  tiK 
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records  for  the  title  to  lands^  and  (ur  incumbrances  on  them.    And    FrankHnt 

they  must  hold  against  a  prior  unrecorded  deed,  unless  actual  no-  '^^^^^^ 

lice  of  such  prior  deed  be  proved. — That  this  is  not  the  case  with  y^"^^'^^^ 

Jewett,  in  whom  the  legal  title  was  vested  for  a  valuable  considera^*     Barney 

tion.  Currier 

\      et  al. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court. 

It  is  true  that  by  the  5th  Section  of  the  Act  regulating  conveyan« 
ces  of  real  estates,  it  b  enacted,  that  no  deed  of  bargain  and  sale^ 
mortgage  or  other  conveyance  in  fee  simple,  of  any  lands,  tene- 
ments or  hereditaments,  shall  be  good  and  effectual  in  law,  to  hold 
such  lands,  tenements  or  hereditaments,  against  any  other  person 
or  persons  but  the  grantor  or  grantors  and  their  heirs  only,  unless 
the  deed  or  deeds  thereof,  be  acknowledged  and  recorded,  as  is 
provided  in  the  act ;  but  we  must  take  this  in  connei:ion  with  the 
14th  Section  of  the  same  Statute,  which  provides,  "  That  all  fraud- 
ulent and  deceitful  conveyances  of  any  lands,  tenements  or  heredi- 
taments, procured,  made  or  suffered,  with  intent  to  avoid  any  right, 
debt  or  duty  of  any  person  or  persons,  shall  as  against  such  person 
or  persons,  whose  right,  debt  or  duty  is  so  intended  to  be  avoided, 
his,  her,  or  their  heirs  or  assigns,  be  utterly  void,  any  false  pretence 
or  feigned  consideration  to  the  contrary  notwithstanding. 

In  the  construction  of  this  statute,  these  two  sections  mast  be  ta- 
ken together.  For  one  person  knowing  of  the  right  of  another, 
wanting  some  thing  only  in  form,  to  its  completion,  for  instance  the 
deed  not  on  record,  to  intercept  ^t  right  by  taking  a  conveyance, 
legal  in  its  form,  and  procuring  it  10  be  first  recorded,  is  a  gross 
fraud,  and  clearly  within  the  14th  Section  of  the  Act  above  recited. 
In  such  case  the  deed  is  void,  as  well  at  law  as  in  equity  ^  and  if 
brought  before  a  Court  of  equity,  it  will  generally  afford  sufficient 
relief,  to  declare  such  subsequent  deed  void :  but  if  the  fraud  has 
extended,  to  destroy  or  intercept  the  evidence  of  the  prior  right, 
the  Court  will  suffer  the  fraudulent  deed  to  stand  in  the  chain  of  ti- 
tle, and  decree  a  conveyance  to  the  person  entitled  in  equity.  This 
principle  will  extend  to  every  person  sought  to  be  injured  by  the 
fraudulent  act,  according  to  his  right ;  not  only  to  him  who  claims 
an  absolute  right,  but  to  all  who  claim  a  conditional,  defeasable  or 
equitable  interest — as  well  to  a  mortgagor,  in  respect  to  his  equita- 
ble interest,  his  right  of  redemption,  as  to  tlie  mortgagee,  in  respect 
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Franklin,    to  his  legal  lien  for  the  security  of  his  debt.    The  principle  is  pet" 

Tsu  ^'  fectly  obvious,  and  the  construction  not  only  consbtent  with  the  gen- 

N^Fv^^  eral  objects  and  design  of  the  statute,  but  even  necessary  to  their 

Barney     attainment.    A  contrary  construction  would,  instead  of  a  preven- 

Ciirrier    iion,  render  the  statute, a  protection  of  fraud.    And,  beside,  it  has 

been  so  long  established,  that  it  cannot  be  permitted  now  to  be 

shaken. — ^It  is  no  less  firmly  established  that  notice  to  the  agent  is 

notice  to  the  principal,  and  shall  affect  him  the  same  as  personal 

notice. 

To  apply  this  principle  to  the  present  case :  Traman  Cunier 
was  himself  a  principal,  and  being  in  the  concern  at  Swantoa  the 
only  acting  partner,  he  was  to  all  intents  the  agent  of  his  co-partQers, 
the  other  defendants.  He  agreed,  in  behalf  of  the  partnership,  to 
take  a  conveyance  of  the  premises  to  satisfy  or  secure  a  paitaentup 
debt ;  and  he  was  informed  of  the  Orator's  right — that  Levi  fitti 
gerford  held  the  premises,  merely  as  a  security  for  adebldheto 
him  from  the  Orator.  As  Hungerford  then  intended  to  idtf  so 
Currier  must  have  intended  to  purchase,  subject  to  the  Ootids 
right  of  redemption,  and  gave  a  consideration  accordingly*  TRic 
amount  of  the  debt  due  from  the  Orator  to  Hungerford,  was  wmk 
the  consideration  of  the  deed  which  Currier  received*  TlMeted 
of  conveyance  was  in  form  absolute  and  unconditional.  lUs 
might  or  might  not  have  been  fraudulent  in  its  inception,  arcsiftig 
to  the  use  it  was  intended  to  make  of  it  afterwards.  By  tbisUMV- 
ledge,  and  by  these  acts  of  their  acknowledged  agent,  the  other  de- 
fendants are  bound  equally  in  la4l(  equity  and  good  coosde&ce.  Thu 
conveyance  from  Hungerford,  was  taken  to  all  the  detodaflfts, 
members  of  the  partnership.  Truman  Currier  went  farthar  'he 
received  the  redemption-money  of  the  Orator,  the  full  amovft^ 
the  debt  due  the  company,  to  secure  the  payment  of  which,  thecofr 
veyance  was  made :  He  thereby  bound  the  other  defendants  as  weD 
as  himself  to  convey  the  premises  to  the  Orator.  He  did,  on  ik 
part,  execute  a  deed  of  reconveyance,  prepared  for  him  and  ttie 
other  defendants  to  execute — he  took  it,  and  agreed  to  procure  it  to 
be  executed  by  the  other  defendants.  Here  the  fraud  began  to  ap- 
pear. He  neglected  to  procure  the  deed  to  be  executed  by  the  oth- 
er defendants,  and  took  measures  to  defeat  the  Orator's  claim  and 
jjrorcdemplion,  although  he  had  received  the  full  sum  of  the  re- 
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demptioDi  and  conveyed  hb  share,  one  third  part,  to  Moses  Jewett,  FnnkUn^ 
one  of  the  other  defendants.  ^TsTi*'' 

Luther  More  does  not  appear  to  be  at  all  implicated  in  this  foul  v^v^^i^ 
transaction.  He  had,  by  consent,  withdrawn  from  the  partnership  B^™«y 
concern  in  Swanton,  and  it  does  not  appear  that  he  had  any  per-  Cartitt 
sonai  toiowledge  of  this  transaction ;  and  although  his  name  bad 
been  made  use  of  in  the  conveyance  from  Hungerford,  (he  being 
then  a  partner)  he  appears  very  honestly,  on  Jewett's  application^ 
to  have  released  his  share  as  he  supposed  he  was  in  equity  and  good 
conscience  bound  to  do ;  but  Jewett,  the  other  defendant,  is  deeply 
implicated.  He  insists,  in  hb  answer,  that  he  is  a  bonajide  pur- 
chaser for  a  valuable  consideration .  but  he  concedes,  that  at  the 
time  he  took  the  deed  from  Currier,  he  had  heard  a  report  that  he 
(Currier)  had  received  a  sum  of  money  from  the  Orator,  and  had 
agreed  to  convey  the  premises  to  him.  He  also  concedes,  that  on . 
inquiry.  Currier  acknowledged  that  the  Orator  held  such  receipt 
which  he  had  given  him,  and  that  he  had  agreed  to  convey  to  the 
Orator  one  third  part  of  the  premises,  and  that  the  Orator  refused 
la  accept  such  conveyance,  but  that  Currier  denied  that  he  had  ev- 
er agreed  to  convey  the  whole  of  the  prembes  to  the  Orator,  or  to 
procune  a  conveyance  from  the  other  partners.  The  manner  of 
expression,  and  the  degree  of  caution  used,  clearly  show  that  Jew- 
ett had  been  correctly  informed  of  the  whole  transaction,  and  yet 
he  claims  to  hold  the  premises  against  the  Orator,  contrary  to  equi- 
ty and  good  conscience. 

As  the  evidence  of  title  is  now  in  Jewett,  there  must  be  a  decree 
that  he  convey  the  premises  to  the  Orator,  and  that  he  and  Currier 
pay  costs;  and  that  Luther  More,  the  ether  defendant,  be  dismit* 
sed  without  costs. 

41 
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Dewmber,  JoHN  WaRD  VS.  AmoS  MoRKIL  and  LuMAN  WaRD. 


18N. 


In  Chancery. 

If  bosbftod  and  wife  joia  io  a  convejance  of  real  estate,  vhicb  the  fanrimad  held 
io  right  of  his  wife,  the  purchase  money  received  by  the  husband,  beoopica  his 
pcrsooal  property :  and  if  the  hu:ibaud,  with  the  avails  of  nicb  estate,  par- 
ebase  other  lands,  and  takf>  a  deed  of  the  same  to  his  iofaot  son,  aod  hold  the 
same  unrecorded,  it  remains  absolutely  under  his  control,  and  the  aoo  can 
have  no  remedy  aj^aln^t  the  father,  or  any  other  person,  either  for  the  deed 
or  the  lands  theieiu  described. 

THE  Orator  in  his  bill  stated,  that  on  the  X4th  day  of  May, 
17^5,  William  Coit  was  the  lawful  owner  of  Welden's  Island  and 
Ward's  Island  in  Lake  Champlain  in  the  County  oi  Frankliii,  and 
on  the  same  day  sold,  and,  by  deed,  conveyed  the  said  Islands  to 
Jesse  Welden,  in  fee,  which  deed  was  never  recorded, — That  after- 
wards, on  tlie  11th  day  of  July,  1795,  Jesse  Welden,  m  considerar 
tion  of  the  sum  of  «^85,  sold  and  conveyed  the  same  to  the  Orator, 
by  a  good  deed  of  conveyance,  made  and  delivered  to  Luman 
Ward  the  father  and  natural  guardian  of  the  Orator,  (the  Orator 
then  being  a  minor,  about  eleven  years  of  age)  to  deliver  over  the 
same  thereafter  to  the  Orator. — That  the  said  Luman,  as  fother  aod 
natural  guardian  of  the  Orator  as  aforesaid,  immediately  took  pos* 
session  of  said  Islands,  and  laid  out  iarge  sums  of  the  Orator's 
money  in  improving  the  same. — That  afterwards,  on  the  i4th  day 
of  September,  1795,  the  said  Luman  being  in  possession  as  guardi- 
an as  aforesaid,  let  the  premises  by  lease  to  Amos  Morril  of  Si.  Al- 
bans in  the  County  of  Franklin,  to  hold  the  same  until  the  7th  day 
of  October,  1 806. — Thai  Luman  Ward  received  of  the  said  Mor^ 
ril  for  the  use  of  the  premises,  about  j^400,  for  which  be  has  never 
accounted  with  the  Orator.— That  afterwards,  the  said  Amos  Mo^ 
ril,  well  knowing  the  right  of  the  Orator,  combining  with  D.  Baker, 
administrator  of  the  said  J.  Welden,  then  lately  deceased,  did  firaod- 
ulently  procure  the  said  deed  from  William  Coit  to  Jesse  Wekien 
to  be  delivered  up  to  said  Coit.  And  the  said  Coit  on  receiving  a 
bond  of  indemnity  from  the  said  Morril,  did,  on  the  10th  day  of 
January,  1798,  execute  to  the  said  Morril  a  deed  of  conveyance  of 
the  said  premises,  which  deed  was  acknowledged  and  recorded  in 
the  proper  office — That  afterw  ards,  (no  date)  the  said  Morril,  by 
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pise  representations,  induced  the  said  Luman  to  deliver  up  to  him  Aanjb/tn, 
l^e  said  Morril,  the  said  deed  from  J.  Welden  to  the  Orator,  and  at      jg^i.  ^' 
the  same  time  promised  to  convey  the  same  premises  to  the  Orator,  ^^^^/'*^ 
when  he  should  be  thereunto  requested.     The  bill  then  charges    ^'  ^■''^ 
that  Morril  refused  so  to  convey  the  premises,  but  claimed  and  held  Morril  and 
tbe  same  against  the  Orator,  praying  an  account,  relief,  &c. 

To  which  bill  the  defendant,  Morril,  answered — That  in  the  year 
1796,  he,  the  defendant,  gave  a  receipt  to  the  Sheriff  of  Franklin 
County,  at  the  request  of  Luman  Ward,  for  a  number  of  cattle  ta- 
ken on  an  execution  of  A«  Hastings  against  tbe  said  Luman.— > 
That  the  cattle  were  left  in  the  custody  of  said  Luman,  who  other- 
wise disposed  of  the  same,  so  that  they  were  not  turned  out  to  the 
Sheriff  for  sale ;  wherefore,  he,  the  defendant,  oflen  applied  to  Lu- 
man Ward  for  repayment,  but  he  not  being  able  to  repay  the  mon- 
ey, proposed  to  the  defendant  to  take  a  lease  of  the  Welden  and 
Ward  Islands,  until  hr  should  repay  himself  out  of  the  rents  and 
profits  of  the  same.  On  inquiring  respecting  the  title,  Luman 
Ward  informed  the  defendant,  that  when  he  purchased  the  Islands, 
be,  at  the  request  of  his  wife,  took  a  deed  to  his  son  John,  for  fear 
of  what  might  happen,  as  the  defendant  then  understood,  for  fear 
of  creditors. — ^That  he  did  not  understand  or  learn  that  Luman 
Ward  held  the  s«ne  in  trust  for  the  Orator.  About  three  years 
3ince^  and  not  be^e,  he  heard  a  report  that  the  Orator  made  such 
claim«  When  Luman  Ward  made  the  said  proposal,  hct  offered  the 
defendant  a  lease  ready  drawn  accordingly,  which  the  defendant 
cefosed*  Some  time  afterwards,  Luman  Ward  proposed^  to  the  de- 
lendant,  that  Jesse  Welden's  deed  from  Coit  should  be  given  up, 
not  having  been  recorded,  and  a  deed  procured  from  Coit  to  the  de- 
fendant and  that  the  defendant  should  give  a  durable  lease  of  the 
premiset  to  Luman  Ward,  reserving  an  annual  rent  equal  to  the  in- 
tercBt  of  the  debt  then  due,  with  an  agreement  that  on  Luman 
Ward's  paying  any  sum  nest  less  than  $100  at  one  time,  the  rent 
to  be  discharged  in  that  prq>ortion  until  the  whole  should  be  paid, 
which  proposal  was  accepted* — That  the  defendant  verily  believed 
at  the  time,  that  the  said  Luman  Ward  had  a  just  right  so  to  dis- 
pose of  the  premises. — That  some  time  after,  the  defendant  and 
Lnman  Ward  together  had  a  conversation  with  said  Coit,  who 
agreed  upon  receiving  tbe  deed  which  he  had  given  to  Welden,  to 
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FrtttikHn,  make  a  deed  of  the  premises  to  the  defeodant,  which  he  then,   « j 

j^*y^'  soon  after  did ;  and  the  defendant  executed  a  lease  to  Luman  Wa 
v^v^i^  agreeably  to  his  proposal.  He  does  not  recollect  that  the  deed 
J.  Ward  Welden  was  then  given  ujp  to  Coit,  or  that  he  gave  to  Coit  a  boDj 
Morrii  and  of  indemnity,  and  cannot  say  that  he  ever  saw  the  deed  &0111  W^ 
den  to  the  Orator,  and  knows  not  where  it  is.-^That  he  doea  p«t 
recollect  that  he  received  fir«m  D.  Baker,  administrator  of  J.  Wei« 
den,  the  deed  from  Coit  to  said  Welden,  or  that  he  ever  cooveraeA 
with  him  on  the  subject,  until  about  two  years  ago,  and  since  tlHr 
commencement  of  this  suit.  ~He  denies  tliat  he  ever  promiseil^ 
convey  to  the  Orator. — That  in  the  spring  of  the  year  1804,  thi 
said  Luman  Ward  proposed  to  change  the  lease  of  the  Islands  froM 
himself  to  his  son  John,  the  Orator;  and  as  the  Orator  then  had  • 
family,  and  was  doing  business  for  himself,  the  defendant  sapposing 
him  to  be  of  full  age,  consented.  The  old  lease  was  canceUed,  afi# 
he  executed  a  lease  to  the  Orator,  the  same  in  substaoce  as  the 
lease  cancelled,  at  which  time  the  defendant  had  not  understood 
from  the  Orator, or  any  other  person,  that  tlie  Orator  had  any  clakn 
to  the  premises. 

Luman  Ward,  the  other  defendant,  answered-^That  be,thede* 
fendant,  was  not  knowing  to  the  existence  of  the  deed  from  Coit  to 
Welden,  otherwise  than  by  information  from  Welden  and  Coit — 
That  he,  the  defendant,  married  >'^ary,  his  present  wife,  40  Oail- 
ford,  in  th^  State  of  Connecticut. — That  al  the  time  of  dieir  anrri- 
age  she  was  seised  and  possessed  of  real  estate  of  the  valoe  of 
about  j^ldOO,  in  her  own  right,  A  short  dme  after  tke  mamase 
they  sold  that  estate,  and  widi  pat  t  of  the  price,  ^d54,  porcfaaaed  a 
farm  in  Georgia  in  the  County  of  FraoUin,  a  deedof  which  w«s 
made  to  Mary  his  wife.  The  remaining  part  of  the  price  was  pcm- 
cipally  laid  out  in  buildings  on  the  farm.— That  some  time  after,  he 
made  a  contract  with  Jesse  Welden  for  the  purchase  of  the  fehnds, 
and  consulted  with  his  wife  about  seUing  die  Georgia  ftum  to  tmh 
blehim  to  pay  for  the  Islands,  and  to  pay  some  debts ;  she< 
ed,  on  condition  dal  die  conveyance  of  the  Islands  sboidd  be  1 
to  their  son  John,  then  an  in&nt  about  eleven  years  of  age,  (the  pra»- 
ent  Orator.)  Accordingly  he  sold  the  farm  in  Georgia,  and  his 
wile  joined  in  die  conveyance — ^That  he  soon  after  compl6l«d  the 
contract  with  Welden  and  took  a  dee^  of  the  Uands  tDfa]AiO0 
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John ;  which  deed  was  oever  recorded. — That  he  kept  it  in  his  pos-  FrtmMint 
session  until  January,  1798,  when  A.  Morril  informed  him  that  he  ^^4.  ^' 
(Morril)  had  procured  a  conveyance  of  the  Islands  from  Coit  to 
faiiDself,  and  shewed  him  the  deed,  saying  the  first  deed  on  record 
would  hold— 4hat  his  was  first  recorded  and  should  hohl  the  Isl- 
ands* At  the  same  time  he  offered  to  give  a  bond  to  execute  a 
deed  to  his  wife,  the  Orator's  mother,  on  payment  of  the  Hastings 
debC^  and  such  other  sums  as  should  be  found  justly  due  to  himj 
(Morril)  firom  this  defendant  within  three  years.  Whereupon,  be- 
jng  ignorant  and  supposing  the  deed  from  Welden  to  his  son  would 
be  of  no  use,  he  gave  it  up  to  Morril,  and  Morril  executed  a  bond 
accordingly.  He  farther  says  that  he  conceives  that  he  took  the 
deed  from  Welden  and  held  the  premises  intrust  for  his  son. 

There  was  a  traverse  of  the  answers,  and  the  case  was  heard 
upon  evidence  which  is  stated  in  the  opinion  of  the  Court. 

,  Chipman  Ch.  J,  delivered  the  opinion  of  the  Court. 

The  points  relied  upon  by  the  counsel  for  the  Orator  are, 

1st.  That  he  was,  while  an  infani  of  eleven  years  of  age,  a  pur- 
chaser for  a  valuable  consideration,  of  the  Islands  in  Lake  Cham- 
plain,  known  by  the  name  of  the  Ward  and  Welden  Islands,  and 

2dly.  That  the  defendants,  Luman  Ward,  father  of  the  Orator, 
and  AmoB  Morril  combined  together  fraudulently  to  defeat  the  Or- 
ator^s  title.-^That  the  title  having  been  derived  from^William  Coit 
to  Jesse  Welden,  and  from  Jesse  Wefden  to  the  Orator,  the  deeds 
both  from  Coit  and  J,  Welden  not  having  been  put  on  record, 
were  frandnlently  delivered  up  or  destroyed,  and  a  deed  of  the 
premises  procared  from  Coit  to  A.  Morril.  On  these  grounds  he 
prays  relief,  and  also  prays  that  A.  Morril  may  be  decreed  to  re 
lease  to  him  the  title  derived  firom  William  Coit,  and  also  prays  an 
account,  charging  diat  L.  Ward,  hb  father,  by  himself,  and  A. 
Morril,  his  tenant,  had  the  possession  and  occupation  of  the  premi- 
ses firon  the  month  of  July,  1795,  to 

It  is  in  proof  that  some  time  in  the  sommer  of  the  year  1795, 
Luman  Ward,  the  father,  contracted  with  Jesse  Welden  for  the 
purchase  of  the  Islands,  for  the  consideration  of  £85,  which  he  paid 
to  Welden  and  took  a  deed  from  Welden  to  his  son  John,  the  Ora- 
tor, then  an  io&nt  about  eleven  years  of  age,  and  the  only  son  of 
Luman  Ward  and  Mary  his  wife.    It  is  in  proof  also,  that  the  rea- 
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FrankHn,  son  given  by  Luman  Ward,  why  the  deed  should  be  executed  to  iot 
mi  ^'  ^^^9  ^^>  that  the  purchase  money  was  raised  out  of  his  motfaers 
^«^^/''^  estate ;  and  that  Welden  had  purchased  and  held  the  premiaei  bf 
J.  vfard  jjggjj  fj^^  William  Coitj  and  at  the  time  of  the  intermarriage  Ae 
Mornl  aod  wife  was  seised  and  possessed  of  real  estate  in  her  own  right  vfaieh 
^  '  was  sold  for  one  thousand  dollars,  and  that  she  joined  in  the  con- 
veyance.— That  soon  after  Luman  Ward  purchased  a  farm  in  ibe 
town  of  Georgia  in  this  County,  and  the  same  was  coDv^ed  ly 
deed  to  the  wife. — That  a  short  time  before  the  purchase  «f  lie 
premises  by  Luman  Ward,  he  sold  the  farm  in  Georgia,  and  ibe 
wife  joined  in  the  conveyance.  There  is  no  further  proc^  o#  mf 
circumstances  attending  these  several  transactions,  except  wlutii 
disclosed  by  the  defendants,  each  of  whom  answers  for  himself  aad 
the  answer  of  neither  is  evidence  against  his  co-d^ndaBH. 
These  answers,  although  they  have  been  sufiered  to  pass  wiAmt 
exceptions,  are  not  a  little  remarkable.  The  answer  of  JVforriii 
shamefully  evasive ;  and  that  of  Luman  Ward,  the  father,  seeaglo 
have  been  drawn  up  advisedly,  with  a  principal  view  to  the  w^ 
interest,  and  to  charge  A.  Morril,  under  an  expectation,  that  it 
be  evidence  against  him.  Luman  Ward,  in  his  answer, 
other  things,  says,  that  his  wi^e  IVlary  consented  to  the  sale  of  &e 
farm  in  Georgia  upon  consideration  that  the  Islands  should  be  coa- 
veyed  to  their  son  John ;  and  that  he  conceived  himself  to  hold  ikt 
premises  in  trust  for  his  son.  These  conceptions  may  affect  fainr 
self,  so  far  as  they  shall  be  found  relevant  in  the  cause.  The  alb* 
er  defendant,  Morril,  admits  that  at  the  time  he  became  intcrmcii 
in  the  Islands,  he  had  learnt  from  L.  Ward  that  the  deed  was  takes 
to  his  son  John,  the  Orator,  as  he  (Morril)  understood  for  the  |wr- 
pose  of  securing  the  premises  against  the  father's  credltoars.  .  Tins 
is  all  the  evidence  any  way  material  to  support  the  Oratoi^s  i%|kt. 
Before  I  apply  this  evidence,  I  will  state  the  evidence  on  the  adxr 
pomt,  that  of  fraud,  as  it  will  be  found  to  have  a  bearing  tmtkt 
question  arising  upon  the  first  point  relating  to  the  Orator's  pg^is 
the  premises,  especially  as  it  concerns  Morril.  The  proof  acisei 
principally  from  the  conceptions  of  the  defendants  stated  bj  then 
in  their  answers.  The  defendant,  A.  Morril,  states  that  some  line 
in  the  year  1796,  he  receipted  to  the  Sheriff  a  number  of  cattk^  be- 
longing to  L*  Ward,  which  had  been  takeaon  an  execution  at  tk 
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^il  of  A.  Hastings. — ^That  he  left  the  cattle  in  L.  Ward's  custody ,  FrankHth 
and  he  disposed  of  them,  so  that  they  were  not  forth-coming  to  sat-      ^814.  ^* 
isfy  the  execution. — That  a  suit  was  thereupon  commenced  against  ^^^sy^^m/ 
him,  (Morril)  and  he  was  compelled  to  pay  the  debt  to  Hastings,    ^'  ^""^ 
amounting  to  about  $400.     This  statement  is  supported  by  proof.  Moitil  ao4 
The  amount  of  the  execution  in  favour  of  Hastings  against  L.  ^  ' 

Ward,  appears  to  have  been  ^^394  46,  besides  costs.  He  further 
states  that  he  soon  after  applied  to  L.  Ward  for  payment  or  securi- 
ty of  what  he  had  so  paid. — That  L.  Ward  offered  to  give  him  a 

lease  of  the  Islands  by  way  of  security,  which  he  refused. That 

some  time  after  L.  Ward  proposed,  that  the  deed  from  W«  Coit  to 
J.  Weldeo,  not  being  recorded,  should  be  given  up,  and  a  deed  of 
the  Islands  taken  from  Coit  to  Morril,  and  that  Morril  should  make 
to  L.  Ward  some  further  advances,  and  make  to  him,  (Ward)  a  du- 
rable lease  of  the  premises,  reserving  a  rent  equal  to  the  interest 
of  the  money  then  due ;  and  what  should  be  so  advanced,  with  a 
right  in  L,  Ward  to  extinguish  the  rent  by  payment  of  the  princi- 
pal in  sums  not  less  than  j^lOO  in  any  one  payment. — That  soon 
after  he  and  L.  Ward  had  a  conversation  with  Coit  on  the  subject, 
and  that  either  then  or  soon  after,  Coit  executed  a  deed  to  him 
(Morril)  of  the  premises.     There  is  no  other  proof  of  such  propo- 
sal by  L.  Ward,  or  of  his  applying  with  Morril  to  Coit.  Morril  fur- 
ther says,  that  he  cannot  say  whether  the  former  deed  from  Coit  to 
Weldenwas  given  up — that  he  ever  saw  it,  or  knows  what  has  be- 
come of  it,  or  that  he  gave  Coit  an  indemnifying  bond.    It  is,  how- 
ever, in  proof,  that  Welden's  administrator  did  deliver  that  deed  to 
Morril,  and  that  Morril  gave  Coit  a  bond  of  indemnity.     He  does 
not  say  that  he  gave  a  lease  to  L,  Ward  according  to  the  proposal, 
but  this  is  also  in  proof.     He  goes  on  to  state,  that  in  the  spring  of 
the  year  1804,  L.  Ward  proposed  to  him  to  change  the  lease  of  the 
Islands,  by  giving  one  of  the  same  tenor  to  his  son  John,  the  Ora- 
tor, who  was  then  married  and  doing  business  for  himself,  and  was, 
therefore,  supposed  by  him  (Morril)  to  be  of  full  age. — That  ac- 
cordingly, by  mutual  agreement  between  him,  Morril  and  L.  Ward, 
the  father,  the  old  lease  was  cancelled,  he  executed  one  of  the  same 
tenor  to  John  the  Orator,  which  being  produced,  agrees  with  the 
cancelled  lease,  and  the  terms  of  the  proposal  said  to  have  been 
made  by  L.  Ward.    On  this  point,  L.  Ward  states  that  in  Janua 
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Frankiin,  fj,  1798,  A.  Morril  informed  him  that  he  had  procured  a  deed  o/ 
^^Ti^"'  the  Islands  from  Coit,  and  caused  it  to  be  recorded;  and  that  tiie 
\^v^/  first  deed  on  record  would  hold — that  b,  against  a  former  deed  tte 
J  *^«rd  had  not  been  recorded.  We  may  note  here  that  L.  Ward,  altbot^ 
Morril  god  charged  in  the  bill  with  having  been  concerned  with  the  odia>  de- 
h.  Ward  i-gujjj^jjt^  ju  giving  up  the  first  deed  from  Coit  to  Welden,  and  pro- 
curing the  second  deed  from  Coit  to  Morril,  neither  admits  nor  de- 
nies any  knowledge  of,  or  part  in  the  transaction.  He  says  only, 
that  Morril,  in  January,  1798,  informed  him  that  he  had  procured 
a  deed  from  Coit,  but  without  any  statement,  in  terms,  that  this  was 
the  first  information  or  knowledge  he  had  of  that  transaction ;  nor 
is  any  exception  taken  to  this  omission  on  the  part  of  the  Orabv. 
L.  Ward  goes  on  to  say  that  Morril  proposed  to  give  a  bond  obliga- 
ting himself  to  convey  the  premises  to  Mary,  wife  o(  L.  Ward, 
and  mother  of  the  Orator,  on  payment  of  the  Hastings  debty  and 
what  should  appear  to  be  justly  due  from  L.  Ward  to  Morril,  c^ 
other  accounts,  within  three  years. — That  he  (L.  Ward)  being  ig- 
norant, and  supposing  that  Welden's  deed  to  John  Ward  would  be 
of  no  further  use,  gave  it  up  to  Morril  and  executed  a  bond  as  pro- 
posed. Thb  bond  b  in  evidence,  but  he  makes  no  mention  of  any 
debt  to  Morril,  or  lease  either  to  himself  or  his  son,  the  Orator.  All 
this  however,  as  has  been  observed,  has  been  proved,  and  seems  to 
shew  the  nature  of  the  transaction  between  tlie  defendants  them- 
selves, and  the  inducements  under  which  they  acted.  The  induce- 
ment to  Ward  appears  to  be  the  payment  of  a  debt,  which  we  ot^t 
to  suppose  he  was  anxious  to  discbarge,  and  to  Morril,  to  obtain  se- 
curity, and  that  alone ;  for  he  gave  two  chances  of  redemption,  first 
on  the  payment  of  the  debt  within  three  years,  then  a  chance  to 
extinguish  the  rent  reserved  on  the  lease  at  any  future  day  or  days. 
This  was  in  the  nature  of  a  legal  right  of  redemption,  and  which 
could  not  be  foreclosed.  If  we  add  to  this  the  cautious  silence  of 
Lnman  Ward,  respecting  his  previous  knowledge  that  the  Wc3dco 
deed  had  been  given  up  to  Coit,  and  a  deed  obtained  from  Cok  to 
Morril,  there  is  sufficient  proof,  as  the  matter  stands  between  the  de- 
fendants themselves,  that  he  (L.  Ward)  did  consent  to  that  trans- 
action and  had  determined  to  abandon  his  first  intention  in  favour 
of  his  son,  and  to  exercise  his  own  power  and  right  over  the  es- 
tate. 
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The  question  fint  to  be  decided  is,  was  the  Orator  a  purchaser  ^^^ 
ibr  a  valuable,  or,  as  to  him,  any  consideration,  with  a  vested  right,     i8i4. 
orifnot  a  purchaseEfor  a  valuable  or  other  consideration,  did  the  v^*n/-v^ 
transaction  amount  to  a  voluntary  conveyance,  or  to  a  pure  gift  to     •"  ^ 
the  son,  completed  by  an  actual  investment  of  right  in  him  ?  If  this  Moml  and 
be  decided  against  him,  it  will  be  unnecessary  in  this  case,  to  make 
farther  inquiry  respecting  the  fraud  which  has  been  alleged. 

In  deciding  this  question,  it  is  material  to  consider  the  situation 
of  the  parties.  The  father  was  seised  of  real  estate  in  right  of  his 
wife.  He  sold  this  property,  the  wife  joining  in  the  conveyance, 
and  as  he  received  the  purchase  money,  it  became  both  at  law  and 
in  equity  his  personal  property.  It  is  true  the  money  arising  on 
such  sale,  might  with  the  consent  of  the  husband,  be  vested  in  trus- 
tees for  the  use,  or  to  be  at  the  disposal  of  the  wife,  and  thereby  the 
marital  rights  of  the  husband  respecting  it,  effectually  barred  or 
controled.  But,  from  any  thing  that  appears,  notliing  of  the  kind 
Tas  done  at  that  time,  or  intended  to  be  done*  Afterwards,  it  is 
true,  thf  farm  in  G'^orgia  was,  on  the  purchase,  conveyed  to  the 
wife,  which,  though  a  proper  act  as  between  them,  was  merely  vol- 
untary in  the  husband.  On  the  sale  of  the  Georgia  farm,  in  which 
the  wife  also  joined,  it  does  not  appear  explicit  from  the  answer  of 
L.  Ward,  that  there  was  any  stipulation  between  the  husband  and 
wife,  or  intention  to  reserve  any  part  of  the  avails  to  the  sole  use  of 
the  wife,  or  to  be  under  her  control  or  direction ;  but  it  is  in  proof 
that  on  the  purchase  of  the  Islands,  L.  Ward  gave  as  a  reason  why 
the  deed  of  conveyance  should  be  made  to  the  son,  that  the  pur- 
chase money  was  raised  by  a  sale  of  the  property  of  the  wife ;  and 
that  she  wished  the  conveyance  to  be  so  made. — This  also,  as  it 
relates  to  the  wife  as  well  as  to  the  son,  was  a  mere  voluntary  act 
of  the  father.  For  although  tlie  deed  purported  a  consideration  ad- 
vanced by  the  infant  son,  who  was  then  only  eleven  years  of  age, 
yet,  in  fact,  it  was  advanced  by  the  father,  and  between  the  father 
and  son  was  as  much  a  voluntary  act,  as  though  he  had  taken  a 
deed  from  Welden  to  himself,  paying  the  consideration  with  his 
own  money,  and  then  on  the  same  consideration  made  a  deed  of 
the  same  premises  to  his  son,  which,  although  if  carried  into  com- 
plete effect  would  have  been  good  between  the  father  and  son,  yet 
would  not  have  been  good  and  valid  ajjiaifst  creditors  3  nor  would  it 
42 
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FrmkUn,  if  retained  incomplete  in  the  hands  of  the  father,  have  been  good 
1814.  ''  against  a  subsequent  purchaser.  Now  had  L.Ward  taken  a  convqF- 
ance  of  the  premises  to  himself,  and  then  made  a  deed  oi  convey- 
ance to  a  third  person,  a  stranger,  without  any  consideration  in  finct, 

Y^  w^  ^^  ^**^  expressing  a  consideration,  and  retained  that  deed  in  his  own 
hands  unrecorded,  it  would  still  have  remained  in  his  own  power; 
he  might  have  permitted  it  to  go  into  effi?ct,  or  he  ^ight  have  refth 
sed :  Such  third  person  could  have  no  right,  either  in  law  or  equity, 
to  compel  him  to  carry  it  into  effect  by  delivering  the  deed,  or  by 
causing  it  to  be  recorded.  I  can  see  no  equitable  or  legal  distuc- 
tton  in  the  cases :  the  act  in  this  case  was  equally  injierij  and  the 
right  of  withholding  the  final  effect  the  same.  The  circumstaace, 
that  in  this  case,  the  title  was  never  so  vested  in  the  father,  that 
merely  by  destroying  or  withholding  the  deed,  he  would  retain  er 
vest  any  legal  title  in  himself,  makes  no  difference  as  to  his  power 
over  his  voluntary  act.  It  has  already  been  seen  that  any  right  at- 
tempted to  be  derived  from  the  property  of  the  wife  wholly  fails;— 
that  property  bemg  vested  in  full  right  in  the  husband  :  it  fails  as  a 
contract  between  the  father  and  mother  who  were  ^oroii  ad 
Feme,  A  Feme,  during  her  coverture,  has  no  will  of  her  own- 
no  power  of  consent.  Every  contract  between  Baron  and  Feme 
is  absolutely  void.  In  this  case  the  mother  as  a  wife  under  cover- 
ture, derived  from  the  supposed  contract,  no  right  against  the  father 
her  husband  5  and  surely,  it  cannot  be  contended  that  the  son,  as 
heir  expectant  to  his  mother,  should,  during  the  life  of  both  father 
and  mother,  derive  a  right  through  her  agamst  the  father,  and  that 
what  was  no  rigiit  in  her  should  spring  up  into  a  right  in  the  son. 
If  the  father  retained  it  m  his  power,  he  might  stlU  give  effect  to  bis 
former  intentions,  or  he  might  on  a  Bill  in  Chancery  submit,  as  he 
seems  ready  to  do  in  this  case,  that  it  should  be  so  decreed ;  but  if 
tiie  father  had  intentionally  transferred  the  right,  or  suffered  or  pro- 
cured it  to  be  passed  to  a  third  person,  although  as  it  relates  to  the 
father  he  might  have  been  defrauded  or  imposed  upon,  yet  kttkmt 
would  have  a  claim  to  redress.  We  cannot,  on  this  bill,  rnqnire 
whether  it  was  done  on  a  fair  inducement,  or  whether  obtained  bjr 
fraud  and  imposition.  It  is  sufficient  that  the  father  did  now  in- 
tend to  exercise  the  power  which  he  had  to  retain  to  bimseh'tfae 
use,  or  rather  the  avails  of  the  property,  which  he  once  intended  for 
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the  sm.    Ttie  circumstance  that  the  title  was  never  so  in  the  fa^*  FrankKn, 

Aer,  that  mcrelj  by  giving  np  or  destroying  the  deed  made  to  the  ^^Tm!*'^* 

son,  the  property  urould  either  remain  or  become  vested  m  him,  ^^^^/'-^/ 

makes  no  difference.  J-  Ward 

vs. 
It  has  been  urged  that  the  father  might  have  been  actini:  in  two  Morril  and 

I     War*! 

capacities — first  for  himself,  in  agreeing  to  make  the  contract  for 
the  son,  and  secondly  as  guardian,  consenting  for  the  son,  and  re* 
cetving  the  deed  to  his  use,  and  so  all  his  personal  rif  ht  and  power 
over  the  property  was  gone.  But  this  is  not  so. — He  was  still 
boiiDd  only  to  himself,  and  such  self  obligation,  if  I  may  use  the  ex- 
pression, is  nothmg  more  than  a  revokable  intention.  Had  he  held 
the  deed  in  hb  own  power  until  the  son  came  of  age,  the  son  could 
not  have  compelled  him  to  deliver  it  op,  or  to  have  completed  itto 
the  use  of  the  son,  any  more  than  though  it  had  been  a  deed  ^  his 
own  property  executed  by  himself  and  retained  in  the  same  man- 
ner. 

The  bill  must  therefore  be  dismissed,  but  without  costs. 


BoBBRT  Peasleb  Administrator  tie  banii  non  of  Zachkus 

Peaslee 

vs. 

William  Barnei  Administrator  of  Udney  Hay. 

In  Chancery. 

No  mrnn  eto,  cither  at  lair  or  in  a  Court  of  e<{ait7,  set  atid^  any  of  hU  contracU , 

becaoie  fraudal«nt  on  bi0  futi ;  Bor  eaA  bis  heir  tet  aside  such  contract  ;  nor 

does  hit  adioinUtrator,  even  iu  the  cnte  of  an  Lwolvent  estate,  to  far  reprs- 

*  seut  the  credilorfl,  at  that  tucli  contract  can  be  set  aside  at  bh  suit,  but  the 

creditors  alone  have  a  right  to  impeach  and  set  aside  such  contract. 

THIS  was  a  Bill  of  Review  brought  to  revarse  a  decree  of  this  SSi!S^ 
Camt,  made  in  iavoor  of  the  administrator  of  Udney  Hay,  against  1814. 
the  administrator  of  Zacheus  Peaslee.  It  appeared  by  the  record, 
tha^  WiUiam  Barney,  administrator  of  Udney  Hay,  deceased,  ex« 
faafoited  his  bill  against  Zacheus  Peaslee  in  his  life  time,  setting  forth 
x)m%  Udney  Hay  in  hb  life  time,  was  seised  and  possessed  of  sun- 
dry large  tracts  of  land  situate  in  Undmrhill  in  the  County  of  Chit- 
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Ckiuenden  tenden,  and,  being  so  seised  and  possessed^  did^  on  the  21st  day  of 
1814  '^  Januaryi  1804,  by  his  deed  of  thatdate,  purporting  to  be  for  the 
consideration  of  j^OOO^  convey  to  the  said  Zacheus  Peaske  fait 
heirs  and  assigns  certain  of  tlie  same  tracts  of  land  (described  kthe 
bill). — That  on  the  24th  day  of  January,  1804,  Udney  Hay,  in 
like  manner  by  his  deed  of  that  date,  purporting  to  be  for  the  con- 
sideration of  j^l600,d]d  convey  to  the  said  Zacheus  Peaslee  certain 
other  tracts  in  said  Underbill  (describing  them). — ^Tbat  on  the$ifa 
day  of  April,  1 804,  the  said  Udney  Hay  did  in  like  oHumer  convey 
to  the  said  Zacheus  Peaslee,  hb  heirs,  &c.  by  his  deed  of  that  date, 

purporting  to  be  for  the  consideration  of  ^ the  same  tracts  of 

land,  as  described  in  the  deeds  of  the  21st  and  24th  of  January.— 
And  the  bdl  charges  that  the  whole  of  said  deeds  were  given  firaod- 
ulently,  without  |iny  consideration,  with  intent  to  injure  and  defraud 
the  creditors  and  heirs  of  the  said  Udney  Hay.  It  was  idso  aU^ 
in  the  bill  that  the  said  Zacheus  Peaslee  held  the  said  lands  in  trust 
for  die  said  Udney  Hay,  and  praying  that  the  said  deeds  might  be 
set  aside  and  declared  void,  or  that  the  said  lands  so  held  in  tnst 
might  be  conveyed  to  the  Orator.  Pending  the  bill,  Zacheus  Peas- 
lee died,  and  the  bill  was  revived  against  Sarah  Peaslee,  admiois- 
tratrix  of  Zacheus  Peaslee,  and  after  her  death  against  Robert  Peas- 
lee administrator  de  bonis  non  of  Zacheus  Peaslee?  The  biU  was 
exhibited  January  term,  1808.  The  decree  recites  the  substance 
of  the  bill — ^the  several  revivals  and  continuances  until  Janoaiy 
term,  1813,  when  the  same  was  pronounced,  without  stating  any 
plea  or  answer,  or,  in  what  shape  the  cause  was  heard^  and  con. 
eludes  in  the  following  words-^-^^  Therefore  the  Court,  after  a  fdi 
hearing  of  the  cause,  do  pronounce  this  their  decree  final,  that  is  to 
say,  the  Court  do  declare,  order  and  decree,  that  the  foUowhf 
deeds,  viz.  (describing  the  deeds  as  above  set  forth)  be  annulled, 
vacated  and  held  for  nought,  and  that  as  well  the  said  Robert  Peas- 
lee in  his  capacity  of  administrator  de  bonis  non  of  the  said  Zachi- 
us  Peaslee,  as  the  heirs  of  the  said  Zacheus  Peaslee  and  all  other 
persons  claiming  the  said  land  by,  through  or  under  the  said  Zadh 
eus  Peaslee,  the  intestate,  shall  be  forever  enjoined  from  prododsg 
said  deeds  in  evidence,  for  the  maintenance  of  any  title  to  the  said 
lands  by  virtue  of  said  deeds,  and  that  the  Orator  have  hb  costs** 
The  plaintiff  in  his  bill  of  review,  assigned  the  following  errors 
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Ist.  That  tke  adimnistrator  of  Udney  Hay  was  not  competent  to  chiumim^ 
impeach  the  said  deeds,  as  being  fraudulent  either  against  the  credi«  ^^^^'* 
tors  or  heirs  of  Udney  Hay. 

2dly.  That  it  does  not  appear  in  the  biil  or  decree,  that  any  cred- 
itor of  Udney  Hay,  whose  claims  ejustcd  at  the  time  of  the  execu- 
tion of  the  said  deeds,  had  ever  exhibited  any  claim  against  the  es- 
tate of  Udney  Hay,  or  that  any  of  his  creditors  had  been  thereby  in 
any  way  injoved  or  defrauded. 

3%.  That  although  it  is  alledged  that  Zacheus  Peaslee  held  the 
said  lands  in  trust  for  the  said  Udney  Hay,  it  does  not  appear  by 
the  bill  or  the  decree,  that  there  whs  any  declaratbn  of  trust  in 
writing. 

4thiy.  The  decree  is  as  well  against  the  heirs,  as  against  the  ad- 
ministrator of  Zacheus  Peaslee,  but  the  heirs  were  never  made  par- 
ties to  the  bMl. 

5My.  h  does  not  appear  by  the  decree  that  there  was  any  an- 
swer put  in  to  the  bill,  or  any  issue  on  which  the  cause  was  heard, 
or  that  the  bill  was  taken  pro  confessa, 

MitcheUy  for  the  plaintiff  in  review. 

Keye$^  for  the  defendant 

CHiPMAN,'Ch,  J.  delivered  the  opinion  of  the  Court. 

I  shall  first  dispose  of  the  Sd  and  5th  exceptions  which  have 
been  taken  to  the  decree  under  review.  The  3d  exception  is, 
<<  That  although  !t  is  alleged  in  the  bill  that  Zacheus  Peaslee  held 
the  said  lands  in  trust  for  the  said  Udney  Hay,  it  does  not  appear 
by  the  bill  or  the  decree  that  there  was  any  declaration  of  trust  in 
writing.''  This  exception  we  think  is  without  foundation.  It  is 
true,  it  has  been  determined  in  the  case  of  a  bill  for  the  specifick 
performance  of  a  contract,  requured  by  the  statute  of  frauds  to  be  in 
writing,  that  unless  it  be  stated  itf  the  bill,  that  the  agreement  was 
in  writing,  the  defendant  may  demur  for  that  cause.  He  may  also 
plead  that  there  is  no  agreement  in  writing,  and  it  would  be  suffi- 
cient for  the  Orator  to  reply  and  prove  a  written  agreement  j  but  if 
the  exception  be  not  taken  till  the  hearing,  the  defendant  cannot 
object  to  proof  of  an  agreement  in  writing,  because  not  so  stated  in 
the  bill,  nor  is  it  the  course  to  set  forth  in  the  decree  what  evidence 
or  proof  was  produced  in  the  cause. 
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Chitundm,      The  5th  exceptim  is,  ^  That  it  does  not  appear  from  the  deem, 

^^"^'   that  there  was  any  answer  to  the  biU--any  issue  on  which  the  chm 

v^v^^  was  heardy  or  that  the  bill  was  taken  pro  confeMMO?^    l!\m  b  co- 

P*Mlee     ininiy  an  omission  of  the  Clerk  who  drew  op  the  decree,  hot  It  ap- 

Baroey.    pears  to  have  been  merely  an  oinissioD  of  the  Cleri^  that  the  case 

was  heard  on  answer  and  traverse — upon  proo^     We  think  sodt 

omission  may  be  supplied  if  necessary,  in  a  case  like  the  present, 

which  we  do  not  decide,  from  the  files  and  entries  in  the  origkial 

cause,  and  that  when  the  errot  alleged  arises  frMH  a  mere  omissioD 

or  misrecital  through  the  negligence  or  mistake  of  the  Clerk  who  \ 

<kew  up  the  decree,  the  Court  will  look  into  the  fiks  in  the  case  to 

supply  and  correct  it. 

The  other  exceptions  raise  some  very  important  questions,  pv« 
ticukly,  the  first  exception. 

The  principal  question  is,  whether  it  would  be  competent  to  ike 
administrator  to  impeach  and  set  aside  an  act  done  by  his  intestate 
in  his  life  time  for  the  fraad  of  the  intestate  himself.  Let  us  iDqaire 
what  is  the  situation — what  the  rights  and  duties  of  an  admimstra- 
tor.  To  all  the  purposes  of  the  settlement  of  the  estate,  he  repre- 
sents the  intestate.  To  that  end,  under  the  direction  of  the  law,  be 
has  the  disposal W  the  estate — he  represenu  the  intestate  iasD 
claims  and  rights  beneficial  to  the  estate,  which  the  intestate  hiaeelf 
had,  or  which  were  accruing.  And  with  respect  to  the  estate  con- 
ing to  his  hands  and  possession,  he  represents  the  intestate  in  his 
liability  to  all  legal  claims  and  demands  of  others,  except  in  certam 
special  case^of  tort,  in  which  it  is  a  maxim  Actio permmaUt  mm- 
tur  cum  persona.  No  man  can,  either  at  law  or  in  equity,  nor  can 
his  heirs,  set  aside  any  of  his  contracts  because  fraudnknl  on  hii 
part.  And  that  which  was  never  a  right  in  the  intestate,  cui  nev- 
er become  a  right  and  attach  a  remedy  in  the  adminbtrator.  Illi 
true,  as  has  been  argued,  that  a  man,  if  defrauded  by  others,  nay 
have  his  remedy  either  in  law  or  equity,  and  obtain  relief  accordDg 
to  the  nature  of  his  case;  and  the  same  right  attaches  in  the  aMb- 
istrator  in  virtue  of  his  representative  character ;  but  the  dtstincto ; 
between  the  cases  is  too  obvious  to  need  illustration. 

It  has  been  argued,  that  by  our  law,  the  administrator  represent! [ 
not  only  his  intestate  but  his  creditors  also,  especially  where  thecs-j 
tate  is  insolvent,  he  represents  the  intestate  who  is  the  debtor,  as4 
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ctttsiviy  the  law  cannot  be  construed  into  such  an  absurdity^  as  to  ChiUenden^ 
vest  ki  the  same  person  and  character  in  respect  to  the  same  sub-  ^3^*^* 
ject,  the  conflicting  rights  and  duties  both  of  debtor  and  creditor : 
tbeie  IS  nothing  in  any  law  to  countenance  such  a  notion. 

But  the  case  is  not  without  a  remedy.  The  creditors  who  have 
be^i  injured  by  the  fraudulent  act^  may  have  a  remedy  to  restore 
the  estate  iVaudulently  withdrawn^  or  encumbered  in  the  hands  of 
other  persons,  to  the  proper  fund  for  the  payment  of  debts.  For 
this  purpose,  any  creditor  may  bring  a  bill  in  behalf  of  himself  and 
other  creditors^  against  the  party  to  the  fraud,  or  against  those  who 
have  the  estate  fraudulently  in  possession.  In  such  case,  the  ad- 
min^trator,  instead  of  being  a  party  plaintiff,  must  be  made  a  de- 
fendant, that  he  may  by  the  decree  be  compelled  to  proceed  with 
the  estate  recovered  in  the  payment  of  the  debts  in  a  due  course  of 
administration.  But  the  relief  extends  no  farther.  A  creditor,  at 
common  law,  may  have  his  action  against  the  person  so  frauchilent- 
ly  holding  the  property,  charging  him  as  executor  de  son  tort. 
This,  however,  if  not  superceded  by  our  law,  could  be  but  a  partial 
and  inconvenient  remedy.  But  every  person  may,  by  act  to  take 
effect  in  his  life  time,  or,  by  last  will  and  testament,  dispose  of  all, 
or  any  part  of  his  property  to  others;  and,  whatever  may  be  the 
strict  moral  character  of  such  act,  the  law  does  not  consider  any  in- 
jury done  to  the  heirs  or  next  of  kin^  But  the  creditors  have,  in 
respect  of  their  debts,  a  general  lien  upon  the  property. 

These  principles  established,  put  out  of  the  present  case,  the 
question  intended  to  be  raised,  under  the  second  exception,  wheth- 
er it  ought  not  to  have  been  alleged  in  the  bill,  that  there  were 
creditors  of  Udney  Hay,  the  intestate,  who  were  injured  by  the 
fraud.  Certainly,  if  there  were  no  creditors,  no  body  was  injured  ^ 
but  if  there  were  creditors,  it  was  for  them  and  not  the  administra- 
tor to  ptti;pue  the  remedy.* 

I  will  further  observe,  that  the  bill  and  decree  in  this  case,  seem 
to  have  gone,  at  least  in  part,  upon  a  principle  totally  inconsistent 
with  that  full  dominion  and  right  of  disposal  which  our  law  gives  to 
every  person  over  his  property ;  and  to  suppose  that  every  one  is 
under  some  duty  of  perfect  and  legal  obligation  to  preserve  his  prop- 
erty secure  to  those  who  may  be  his  heirs.    But  this  is  not  so.-^ 


'  Jobnfon'8  R(»p.  101.  Otboroe  w,  Morse.    Cro.  James,  Haws  vs.  Leader. 
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Chiiimden,  Even  93  it  respects  children  whose  claim  from  nature  is  the  strong- 
^^T^*  est,  the  claim  is  contingent  and  subject  to  the  dominion,  control  and 
disposition  of  the  parents,  either  by  act  itUer  vivos,  or  by  bst  will 
and  testament :  he  may  make  an  effectual  gift  of  all  his  pr^ertj 
without  leaving  any  thmg  to  his  children,  or  he  may  dispose  of  it  to 
and  among  his  children,  in  any  proportion  or  to  any  of  them.  Aad 
to  his  children  and  nearest  heirs,  it  is  a  sufficient  reason  to  say,  such 
was  my  will  and  pleasure.  The  consequence  of  these  priBciples  is, 
the  decree  is  erroneous  and  must  be  reversed. 


J.  Ferris,  £.  Ferris,  J.  Haviland  and  S«  Pearsall,  Admiii- 
istrators  of  E.  Haviland 

V9. 

Francis  Child  and  Daniel  Faruand. 
In  Chancery, 

A  Bill  supplementary  to  a  Bill  in  Cbancery,  a  Bill  of  Revivor,  Bill  ofBientm^  at 
Bill  to  carry  into  effect  a  former  decree,  must  be  brought  in  the  same  Conlj 
where  the  original  suit  was  brought,  and  the  proceedinca  are  of  record. 

ChUUndm,  THIS  was  a  bill  supplementary,  to  revive,  amend  and  cany  into 
effect  a  former  decree  of  this  Court,  agamst  Francis  Child,  made  it 
St  Albans  in  the  County  of  Franklin,  December  term,  1809,  on  a 
bill  brought  by  J.  and  E.  Ferris  against  Francis  Child  and  J.  Havi- 
land, to  be  quieted  and  confirmed  in  their  title  to  certain  lots  of  land 
in  Colchester  in  the  County  of  Chittenden,  which  the  plaintifis  bad, 
before  that  time,  purchased  of  Francis  Child,  and  to  have  a  deed 
from  the  said  Francis  Child  to  James  Haviland  set  aside,  as  fraud- 
ulent. 

The  decree  was  against  Francis  Child  ofaly,  that  he  should  con- 
vey by  good  authentic  deed  to  the  plaintiffs,  and  procure  to  them  a 
release  of  the  premises  from  J.  Haviland,  by  a  day  now  long  pased. 
Francis  Child  had  not  performed  the  decree,  but  had  procured  a 
deed  of  the  premises  from  J.  Haviland  to  Daniel  Farrand,  aov 
made  a  defendant,  in  trust  for  him  the  said  Francis  >Chj]d.  The 
plaintiffs  had  conveyed  part  of  the  premises  to  Ebenezer  Haviland} 
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rince  deceased^  and  his  adminbtrators  were  joined  with  the  plain-  Chittenden, 

tifis  in'this  bill.    The  defendants  had  answered,  and  the  cause  was  v    ^8^4.^'^* 

heard  at  the  last  tenn  of  the  Court  in  this  County,  and  continued  >^^V'^ 

ibr  consideration.  Ferria  ct  «I 

ys. 

By  the  Court.  A  bill  supplementary,  a  bill  of  revivor,  review,  pirand. 
or  for  varying  or  carrying  into  effect  a  former  decree,  must  be  bro^t 
in  the  same  County  where  the  oiiginal  suit  was  entered  and  the  pro- 
ceedings are  of  record.  The  terms  of  the  Supreme  Court  and 
Court  of  Chancery  are  holden  for  each  County  severally,  and  the 
records  in  each  kept  by  a  separate  Clerk,  and  the  records  and  pro- 
ceedings of  the  Court,  in  any  County,  are  before  the  Court  in  that 
County  only.  The  proceedings  in  causes  of  this  nature  must  be 
on  record  before  the  Court,  which  cannot  be  in  another  County. 
They  may  be  compared  to  proceedings  on  a  scire  facias^  to  revive 
a  judgment,  or  to  have  execution,  which,  it  has  always  been  hc^den, 
must,  if  before  the  Supreme  Court,  be  brought  in  the  same  County 
where  the  original  judgment  is  of  record.  To  adopt  a  different 
practice  would  occasion  great  difficulty  and  inconvenience.  With 
us,  the  records  cannot  be  removed— a  transcript  only  can  be  had* 
It  frequently  becomes  necessary  to  examine  the  original  files  and 
records. 

There  can  be  no  justifiable  reason  for  permitting  a  practice  so 
inconvenient  and  unprecedented. 

'  The  biUtmust  therefore  be  dismissed,  but  without  prejudice. 
43 
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Jddison, 

January,  DavID  PaOE,  Jr.  V$.  JaMES  JoUNSON  etal. 


1815. 


If  an  appeal  be  entered  from  a  .luJ&ment  rendered  by  a  County  Court,  to  the  So- 
preiBc  Court,  and  the  appellee  recover  judgment  in  the  Supreme  Coort,  al- 
titbugh  for  a  lent  ium  than  be  recovered  in  I  ho  County  Court,  it  n  an  affirai' 
boce  of  the  judgment  of  ihe  County  Court,  within  the  ifteaning  of  the  condttiM 
of  the  rccognieance  for  the  prosecution  of  such  appeal 

It  is  not  necrswry  for  ibe  appellee  in  fuch  ease  to  Uke  out  execuUoo  on  the  jodg- 
inent,  in  order  to  charge  the  bail  on  their  recognizance 

Id  ft  declaration  on  fUch  recognizance,  it  is  necewary  for  the  plaintiff  to  aver  thai 
the  delmlautt  have  not  answered,  cr  paid  the  intervening  dama^ef  aud 
coeta. 

THIS  was  a  scire  facias  brought  on  a  recognizance  entered  io- 
to  before  the  County  Coiut,  by  the  defendants,  on  an  appeal  from 
ajudgment  rendered  in  that  Courty  August  term,  1811,  in  favour 
of  the  plaintiff,  David  Page,  Jr.,  against  J.  Johnson,  one  of  the  de^ 
fendants.  The  condition  of  the  recognizance  was,  that  J;  Johnson 
should  prosecute  his  appeal  prayed  out,  at  the  next  term  of  the  Su- 
preme Court,  &c.  to  efiVct,  or  answer  and  pay  all  intervening  dan- 
ages  and  cost,  in  c«se  judgment  should  be  affirmed. 

The  sdrefadoM  set  forth,  that  J.  Johnson  entered  his  appeal  as 
the  then  next  term  of  the  Supreme  Cotu-t,  and  suffered  judgment 
by  defattlt,  and  damages  were  assessed  at  ^13^6,  ^7^  and  judg- 
ment was  entered  for  thi^  sum,  and  for  |^26>  73  costs  of  suit  (the 
judgment  in  the  County  Court  was  for  ^154.)  The  plaintiff  took 
out  execution  therefor,  and  delivered  the  same  to  the  Sheriff  of  the 
County,  who  made  return  thereon,  that  he  had  made  diligent  search 
for  goods,  chattels  or  estate  of  the  said  J  Johnson,  whereof  to  satis- 
fy the  said  execution,  but  could  find  none  except  the  amount  of 
^144  50,  and  that,  by  direction  of  the  plaintiff,  he  forbore  to  com- 
mit the  body  of  the  said  J.  Johnson  to  prison  thereon,  and  therefore 
returned  said  execution,  not  satisfied  except  as  to  the  sum  of 
j(144  50.  The  defendants  demurred  to  the  declaration  in  the  tcvrt 
facias.  The  County  Court  thereon  rendered  judgment  for  the 
plaintiff;  from  which  the  defendants  appealed  to  this  Court. 

Seymour  ^nd  DooHUUj  for  the  plaintiff. 

D.  Chipmariy  for  the  defendants. 

The  counsel  for  the  defendants  contended, 
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1st.  That  the  condition  of  the  recognizance  prescribed  by  the    Jddimn, 
statute,  is,  that  the  appellant  shall  answer  and  pay,  in  case  or  pro-     ^my' 
vided  the  judgment  was  not  affirmed,  as  the  plaintiif,  on  the  appeal,  "^^^^v^^/ 
recovered  a  less  sum,  it  was  a  different  judgment — not  an  affirmance      ^*s* 
of  the  former  j  udgment.  Jobuwo 

2d1y.  That  the  plaintiff  had,  from  his  own  shewing,  been  guil* 
ty  of  neglect.  He  had  not  merely  neglected  to  charge  the  appel- 
lant, J.  Johnson,  in  execution,  but  had  directed  the  officer  not  to 
commit  him. 

Sdly.  The  breach  is  not  well  assigned.  The  cont^on  is  in  th^ 
alternative,  that  the  appellant  prosecute  his  appeal  to  effect,  or  an- 
swer and  pay  all  intervening  damages  and  costs.  It  b  sufficient  i^ 
either  part  be  performed.  The  plaintiff  has  set  forth  certain  factsj 
from  which  he  would  draw  the  conclusion,  that  neither  part  of  the 
alternative  has  been  performed  5  but  the  facts  do  not  warrant  such 
conclusion,  especially  as  lo  the  latter  part  of  the  alternative.  There 
is  no  direct  averment,  that  the  defendants  have  not  paid  all  inter- 
vening damages  and  costs. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  the  recovery 
of  any  sum  h^  the  plaintiff  on  appeal,  was  so  far  an  affirmance  of 
the  judgment,  and  that,  from  the  return  of  the  officer,  it  appears 
that  the  plaintiff  had  not,  and  couUI  not  obtain  satb&ction  for  his 
demies  and  costs.  The  condition  is,  that  he  should  be  paid— no^ 
that  he  should  have  the  body  in  execution. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court. 

As  to  the  first  exception  taken  on  the  part  ofthe  defendants,  the 
construction  has  always  been  as  stated  by  the  plaintiff's  counseL— 
If  the  appellee  again  recover  on  the  appeal,  it  is  an  affirmance  of 
the  former  judgment,  fully  as  to  the  right,  and  partially  as  to  the 
quantum  of  damages.  It  was  unnecessary  for  the  plaintiff  to<set  forth 
the  taking  out  of  an  execution  at  all :  it  would  have  been  sufficient 
to  have  stated,  generally,  that  he  had  been  delayed  and  put  to  great 
damages  and  costs.  He  might  have  averred  the  insolvency  of 
Johnson,  and  that  he  could  not  obtain  satisfaction  of  his  judgment* 
But  an  averment  that  Johnson  had  not  answwed  and  paid,  is  in 
sacb  case  indispensable.  Instead  of  this,  the  pbintiff  has  set  forth 
certain  facts  from  which  we  are  to  draw  the  conclusion,  that  John- 
son the  appcUant  has  not  answered  and  paid,  &c.    The  facts  are, 
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that  the  plaintiff  recovered  judgment — took  out  execution^  and[mt 
it  into  the  hands  of  a  proper  officer,  who  returned,  that  he  could 
find  no  goods,  chattek  or  estate  of  Johnson,  whereof  to  satisfy  the 
execution,  except  as  to  a  small  part :  Hence,  it  is  deemed  a  fair  con* 
elusion,  that  J.  Johnson  has  not  answered  and  paid  the  intervening 
damages  and  costs  sustained  by  the  plaintiff.  It  certainly  amounts 
to  nothing  more  than  this,  that  a  partial  satisfaction,  only,  had  been 
obtained  on  the  execution,  but  it  affords  no  legai  conclusion,  that 
full  satisfaction  had,  at  no  time,  been  obtained  or  made.  There 
should  have^een  a  direct  averment,  that  J.  Johnson  had  never  an- 
swered and  paid  the  intervening  damages  and  costs.  The  breach 
is  not  well  assigned.    There  must,  therefore,  be 

Judgment  for  the  defendaiU. 


January, 
1915. 


Brooks  ot.  Page. 

A  note  payable  in  speciQck  articles  may  be  tleclared  od  as  a  specialty,  or  proia* 
Sflsory  note,  uoJerthe  3d  and  4ih  of  Aniie.  The  plaintiff  is  not  required  to 
state  in  tiis  declaration  a  consideration,  nor  to  produce  evidence  on  (rial  to 
prove  a  consideration,  except  to  rebut  evidence,  produced  on  the  part  of  tin 
defendant  to  prove  a  want  of  cocSfderatioo.  But,  it  is  necessary  for  tbe 
plaintiff,  to  make  all  otber  averments,  as  in  a  declaratioo  oo  a  verbal  con- 
tract. 

In  a  declaration  on  a  note  fur  tbe  payment  of  $100  27  at  t!ie  derendaol'^  dvel- 
liof  house  in  Middlebiiry.  oo  the  Ist  day  of  June,  1812,  in  horses,  to  be  ap- 
praised by  three  men,  tbe  plaintiff  averred,  that  the  defeodnot  bad  oof  per- 
formed, though  often  requested,  to  wit,  at  Middlebury,  on  tbe  Ist  day  of  June, 
1812.  Tbe  Court  held  that  this  did  not  amount  to  an  avei  ment,  that  the  de- 
feodant  was  at  tbe  dwelling  house  of  the  defendaut  in  Middlebury  oo  tbe  lit 
day  of  June,  1812,  ready  to  receive  payment. 

THIS  was  an  action  of  assurnpeit  on  a  note.  The  declaration 
is  « In  a  plea  of  the  case  for  this,  to  wit,  that  whereas  the  defendant, 
at  Middlebury  in  the  County  of  Addison  aforesaid,  on  the  20lh  day 
of  December,  1811,  did  make,  execute  and  deliver  to  the  plaintiff 
his  certain  note  in  writing,  commonly  called  a  promissory  note, 
subscribed  with  the  proper  hand  of  him  the  defendant,  in  and  by 
which  the  defendant  promised  the  plaintiff,  for  value  received,  to 
pay  him  the  sum  of  $100  27|  at  his  the  defendaqt's  dwelling  boost 
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in  Middlebury,  on  the  1st  day  of  June,  1812,  in  horses,  to  be  ap-  JtUUson^ 
praised  by  three  men.  Wherefore  the  defendant  became,  was  and  YstsT' 
18  iiable  in  law  to  pay  to  the  plaintiff  the  said  sum  of  money  in  said 
note  specified,  according  to  the  tenor  of  said  note ;  and  so  being  li- 
able as  aforesaid,  did  in  consideration  thereof,  to  wit,  at  Middlebu- 
rj(  aforesaid,  on  the  20th  day  of  December,  181 1,  aforesaid,  assume 
upon  himself  and  to  the  plaintiff  faithfully  promise  to  pay  to  him 
the  said  sum  of  money  in  the  said  note  specified,  according  to  the 
tenor  of  said  note.  Nevertheless,  the  defendant,  his  promise  and 
assumption  aforesaid  not  regarding,  hath  not  performed  the  same, 
though  oflen  requested,  to  wit,  at  Middlebury,  on  the  first  day  of 
June,  1812." 

The  defendant  demurred  to  the  declaration. 

D.  CAipman,  in  support  of  the  demurrer,  contended,  that  tli© 
writing  on  which  the  plaintiff  in  this  case  has  declared,  is  not  known 
in  law  as  a  promissory  note.  Promissory  notes  must  be  for  the 
payment  of  money  only ;  they  were  introduced  by  the  statute  of*the 
3d  and  4th  of  Anne  5  but  that  statute  extends  to  notes  for  the  pay- 
ment of  money  only.  Under  that  statute,  the  present  mode  of  de- 
claring on  them  was  introduced,  in  which  the  acknowledgement  of 
value  received,  is  considered  equivalent  to  an  acknowledgement  of 
a  sufficient  indebtedness,  inducing  a  liability  on  which  to  raise  a 
promise.  It  does  not  extend  to  other  written  agreements,  although 
drawn  in  the  shape  of  promissory  notes,  for  value  received.  Such 
agreement  must  be  declared  on  as  a  special  assumpsit j  and  the  con- 
sideration and  express  promise  must  be  set  forth.  The  law  does 
not  in  this  case  raise  a  promise,  on  an  implied  liability  arising  from 
a  general  consideration,  but  from  the  actual  and  specifick  conside- 
ration passing  between  the  parties.  But  if  this  mode  of  declarmg 
on  such  written  agreements  be  permitted,  the  declaration  must  con- 
tain all  the  averments  necessary  in  a  special  assumpsit^  for  the 
same  cause.  The  agreement  here  is  for  the  prformance  of  a  collat- 
eral act,  and  not  for  the  payment  of  money ;  for  the  delivery  pf 
horses,  at  a  certain  time  and  place,  to  a  certain  value  to  be  ascer- 
tained by  appraisement.  The  plaintiff  should  have  averred  that  he 
was  ready  at  time  and  place  to  receive  the  horses,  if  not  to  agree 
on  the  appraisers  who  are  not  named  in  tlie  agreement.  The  plaiiv- 
tiff  must  aver  every  thing  necessary  to  be  done  on  his  part,    1  East. 
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AidiHn,    Rep.  203,  Laughton  vs.  Johnson.    7  T.  R.  125,  Morton  o«.  Lamb. 
^HZ^r    1  Chit.  804. 

Edmondj  for  the  plaintifT,  contended  that  such  wHttenagn^ 
ments  for  value  received,  had  in  this  State,  always  been  cofhsidetcd 
as  promissory  notes,  and  declared  upon  as  socb,  and  the  prescot 
declaration  is  in  the  usual  form  of  declarations  on  such  notes;  tfait 
this  is,  in  effect,  a  note  for  the  payment  of  money,  and  is  m>  expres- 
sed, although  the  maker  b  indulged  in  making  payment  in  horses. 
If  the  horses  are  not  delivered,  the  sum  of  money  therein  expressed, 
is  the  real  demand  of  the  plaintiff,  the  debt  otrjng  by  the  defendant 
Had  the  declaration  set  forth  the  consideration,  and  the  promise  to 
deliver  the  horses,  as  on  a  special  contract,  all  the  averment  neces- 
sary would  have  been  that  the  plaintiff  was  ready  on  hb  part  at  the 
time  and  place  to  receive  the  horses,  and  this  is  substantially  thoogfa 
not  formally  set  forth  in  the  declaration.  It  b  contained  in  the  de- 
claration, that  on  the  first  day  of  June,  1812,  the  day  on  whid 
payment  was  to  be  made,  at  Middlebury  where  payment  was  to  be 
made  in  horses,  the  defendant  was  requested  to  perform  hb  prom- 
ise as  expressed  in  the  note.  Now  if  the  plaintiff  made  the  de« 
roand  of  the  defendant,  it  is  conclusive  that  he  was  present  ready 
on  his  part  to  receive  the  payment. 

CHiPMAN,,Ch.  J.  delivered  die  opinion  of  the  Court. 

The  form  of  the  declaration  on  note  was  first  introduced  into  oar 
Courts  from  the  practice  in  Connecticut,  It  was,  and  I  believe  still 
is  the  practice  in  that  State  to  declare  on  a  note  of  hand  as  on  a 
specialty,  and  to  make  a  pro^ert  of  the  note.  After  setting  forth 
the  date  of  the  note,  the  declaration  expresses  the  cause  of  action 
as  concisely  as  on  bond — in  and  by  which  said  note,  the  defendant 
promised  the  plaintiff,  for  value  received,  to  pay  to  him,  if  for  mo- 
ney, if  for  some  collateral  act  or  thing — ^to  deliver,  do  or  pedbnn 
according  to  the  contract  expressed  in  the  note ;  concluding  with  a 
breach  of  promise,  either  general  or  special,  and  such  averments  as 
the  nature  of  the  case  requires.  The  promise  b  stated  as  made  ex- 
pressly on  the  general  consideration  for  value  received — no  liabili- 
ty or  promise  in  law  b  raised,  and  no  distinction  is  made  between 
notes  for  money  and  those  payable  in  specifick  articles. 
The  principal— perhaps  the  only  objection  to  this  mode  1%  that 
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It  departs,  in  adegree,  from  analogy,  and  the  application  of  princi-    jlddUon^ 
pies  and  precedents  is  some  times  less  obvious.    From  this  consid-     ^'?I5.^' 
eration,  or  perhaps  for  the  convenience  of  deriving  practical  forms 
from  the  same  source  from  which  have  been  derived  the  maxims, 
principles  and  precedents  of  our  law,  and  the  rules  by  which  they 
are  applied  to  the  decision  of  cases  as  they  arise,  the  English  form 
of  declarations  on  promissory  notes  has  been  pretty   generally 
adopted  in  our  Courts ;  but  without  r^rding  the  distinction  made 
by  the  English  law  between  promissory  and  other  notes;  nor  did 
the  English  lawyer*  attend  fully  te  this  distibction.     Promissory 
notes  embraced  in  the  3d  and  4th  of  Anne,  are  such  only  as  are 
made  payable  to  order  or  bearer,  and  for  money :  such  notes  are 
put  on  the  footing  of  inland  Bills  of  Exchange,  and  the  declaration 
was  framed,  as  will  be  easily  seen,  on  that  analogy,  the  same  analo- 
gy was  extended  to  notes  not  payable  to  order  or  bearer,  and  conse- 
quently, not  within  the  statute  of  Anne,  provided  they  were  payable 
in  money  only.     With  us,  the  analogy  has  been  farther  extended^ 
to  all  contracts  in  the  form  of  promissory  notes,  whether  for  the 
payment  of  money,  or  for  any  other  act  or  thing,  or  in  other  words, 
to  those  notes  which  in  the  English  law  are  considered  special  con- 
tracts, and  declared  on  as  such.     In  supposing  an  indebtedness  in 
order  to  raise  a  liability  and  promise,  as  it  relates  to  this  latter  class 
of  notes,  there  may  be  a  technical  Impropriety  5  for  in  a  technical, 
legal  sense,  at  this  day,  a  man  is  holden  to  be  indebted  for  nothing 
bnt  money.    It  was  not  so  however  by  the  ancient  law ;  an  action 
of  debt  was  the  most  usual  action  on  an  agreement  to  pay  or  deliv- 
er any  thing  specifick,  either  in  number,  weight  or  measure,  as  for 
ten  marks  of  silver,  a  quarter  of  wheat,  ten  sheep  &c.     At  this  day, 
nothing  is  considered  as  a  debt,  in  a  technical  legal  sense,  but  what 
is  to  be  paid  directly  in  money,  as  money  is  the  general  medium  of 
payment.    When,  therefore,  one  person  receives  any  thing  of  val- 
ue of  another,  as  goods,  &c.  to  be  paid  for  thereafter,  unless  a  spe- 
cial contract  be  proved  for  some  other  satisfaction  to  be  made  there- 
for, the  law  decides  that  payment  shall  be  made  in  money,  the  gen- 
eral medium.    Thus  if  a  person  receive  any  thing  of  another — any 
thing  to  be  paid  for  generally,  he  is,  in  a  proper  and  legal  sense,  in- 
debted to  that  other,  for  so  much  money  as  the  thing  received  is 
worth,  or  so  much  as  has  been  agreed  by  the  parties.    In  law  and 
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Jddis$n,  justice  he  becomes  liable  for  the  payment,  and  on  that  ground,  thf 
'^my*  law  presumes  from  the  liability  or  obligation,  a  promise  to  payy-and 
hence,  the  action  of  indebitatus  astumpnt.  There  is  aperfect  con- 
sistency through  the  whole :  the  liability  is  commensurate  with  the 
value  of  the  thing,  or  the  price  agreed  on.  The  promise  which  die 
law  therefore  raises  is  commensurate  with  the  liability,  which,  in 
this  case,  the  law  makes  the  consideration  of  the  promise.  The 
declaration  on  a  promissory  note  was  formed  in  analogy  to  the  tn- 
dehitatus  aasun^sit ;  it  differs,  however,  in  the  manner  of  raising 
the  liability. — In  a  general  indebitatus  assumpsit,  it  is  necessary  to 
set  forth  generally,  for  what  the  defendant  is.indebted  as  for  monej 
had  and  received,  goods  sold,  work  and  labour  done,  &c,  Bm  oo 
a  promissory  note  it  is  sufficient  to  say,  that  the  defendant  promised 
for  value  received,  which  is  in  lieu  of  being  indebted  for  monej, 
&c.  on  which  the  liability  and  the  promise  to  pay  is  raised.  In  the 
indebitatus  assumpsit^  the  consideration  on  which  the  indebtedness 
is  raised,  must  be  proved  according  to  the  allegation,  whatever  it 
be ;  but  in  a  declaration  on  a  promissory  note,  the  all^atioa  for 
value  received  is  deemed  sufficient,  nor  b  it  necessary  to  prove  die 
specifick  consideration  which  passed  to  the  maker  of  the  note,  al- 
though a  want  or  failure  of  the  consideration,  or  an  illegal  cimside- 
ration  may  be  proved  by  the  defendant — This  distinction  was  fint 
introduced  and  supported  in  favour  of  commerce — first  upon  b31s 
of  exchange,  and  then  extended  to  promissory  notes ;  for,  at  bilk 
and  notes  supply  an  extensive  medium  of  trade,  and  have  a  vide 
circulation,  it  would  often  be  very  inconvenient  or  even  impcealde 
In  an  action  on  a  bill  or  note  to  prove  the  specifick  consideration, 
on  which  it  was  given;  in  almost  every  other  respect, the acdonofi 
a  bill  or  note  agrees  in  form  and  principle  with  the  gennai  imUh 
tatus  assumpsit.  We  may  here  observe,  that  a  bill  of  exdwp^ 
contains  no  express  promise  between  the  parties,  in  any  jMgB  of 
negociation ;  the  promise  is  implied,  on  the  value  recdved^  .(ton 
tlie  general  usage  which  is  the  foundation  of  the  common  law;,ilii 
the  same  with  a  promissory  note  in  the  l^ands  of  an  indotaM  «r 
bearer,  but  to  raise  a  promise  by  implication  between  the  makertfid 
payee  of  such  note,  which  contains  an  express  promise,  is  nieretti- 
tology  and  sanctioned  only  by  custom.  When  we  consid^'dieBft* 
ture  of  a  special  contract,  and  examine  the  declaration  on  a  pmni- 
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bsory  note,  the  reason  and  analogy  in  some  degree  fail.  In  a  spe- 
cial contract  the  party  does  not  resort  to  the  general  indebtedness 
or  liability  implied  in  law,  as  a  consideration  to  support  the  prom- 
ise, but  relies  directly  on  the  consideration  expressed  in  the  agree- 
ment, and  the  express  promise  thereupon  to  deliver  the  particular 
thing  or  perform  the  particular  service,  with  the  time,  place  and 
condition  as  specified  in  the  agreement,  so  far  as  it  is  material,  for 
the  law  considers  such  agreement  made  on  good  consideration,  as 
imposing  an  obligation  to  perform  the  promise.  This  obligation  is 
made  to  arise,  not  from  any  implication  of  law,  but  from  the  express 
stipulation  of  the  party,  which  excludes  all  implication ;  the  prom- 
ise is  just  what  is  expressed  in  the  contract — nothing  more  or  less, 
and  ought  to  be  ^so  declared  upon ;  not  in  the  very  words  of  the 
contract,  but  according  to  their  legal  import.  The  note  in  this 
case  contains  a  special  contract ;  it  is  not  a  contract  for  the  pay- 
ment of  money,  but  for  the  delivery.of  horses,  to  a  certain  value,  to 
be  ascertained  in  a  particular  manner,  by  appraisement :  Such  is 
the  true  and  legal  import  of  the  expression,  "  to  pay  $100  27  ia 
horses.'^ — The  declaration,  therefore,  ought,  agreeably  t©  the  Eng- 
lish forms,  to  have  been  special,  and  to  have  set  forth  the  conside- 
ration, at  least  as  specially  as  the  general  indebitatus  a8gun^m(f 
and  ought  also  to  be  proved  in  the  same  manner. 

The  Court  are,  however,  on  full  consideration,  of  opinion,  that 
there  is  no  more  impropriety  in  so  declaring  on  these  instruments, 
than  on  promissory  notes,  so  called  in  the  English  law,  and,  in 
holding  tl^e  words  ^  value  received,'  adopted  by  the  parties  for  that 
purpose,  as  prima  facie  proof  of  a  good  and  sufficient  considera- 
tion, and  to  supercede,  in  that  respect,  the  necessity  of  special  proof. 
Indeed,  from  the  frequency  of  this  species  of  notes,  the  same 
reasons  of  convenience  vught  to  prevail  as  in  the  case  of  bills  of  ex* 
change  and  promissory  notes  for  money ;  but,  as  to  the  promise  and 
isbo-perfofmance,  the  declaration  must  be  special,  and  contain  all 
averments  necessary  in  like  cases  on  special  contracts. 

As  to  the  second  objection,  the  want  of  an  averment  that  the 
plaintiff  was  ready,  at  the  time  and  place  of  delivery,  to  receive  the 
horses,  it  is  agreed  by  the  counsel,  that  such  averment  b  necessary, 
in  this  case,  and  it  is  contended  on  the  part  of  the  plaintiff  that  this 
declaration  contains  such  averment  in  substance,  though  not  in 
44 


January, 
H8I5. 
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Janoarj. 
1815 


Jddlsm^  form^  in  the  words  following  the  allegation  of  a  non-performance'— 
**  although  often  thereto  requested,  to  wit,  at  Middfebury  a£oresaad, 
on  the  1st  day  of  June,  1812,'*  The  delirery  or  payment  was  to 
be  made  at  the  defendant's  dwelling  house  in  Middlebury*  Now 
if  we  admit  that  this  request  is  here  any  thing  more  than  the  gene- 
ral request,  which  the  law  implies,  in  all  cases  where  a  debt  or  do- 
ty is  demandable,  and  that  the  plaintifi'  must  have  been  present  (o 
make  such  request,  yet  the  delivery  is  stipulated  to  be  made  at  the 
defendant's  dwelling  house  in  Middlebury  ^  but  this  request  may  as 
well  be  taken  to  have  been  made  at  any  other  place  in  Middlebury, 
as  at  the  defendant's  dwelling  house.  This  might  havebeoi  good 
after  verdict,  but  is  not  so  on  demurrer. 

Judgment  for  the  defendant. 


RuUand, 

January, 

1815. 


NswsLL  V8.  Adams.    Lampson  Trustee. 

If  a  note  not  negotiable,  be  sold  and  aftigoed  bj  the  payee  to  a  thinl  ] 

Doticc  of  sucli  transfer  be  given  (o  the  maker  of  the  note,  a  sabse^ueat  paj- 
meot  of  the  note,  to  the  original  payee  by  the  maker,  will  not  avail  him,  bat 
be  will  be  holden  to  pay  the  note  to  the  atsignee ;  and  if  he  be  sammoiied  ai 
Tniftee  of  the  original  payee  of  the  note,  a  diiclosure  that  soeb  timmfer  «a« 
made  and  notice  given  before  the  renrice  of  the  procesf,  will  difcbargelnHu 

JOHN  LAMPSON,  summoned  as  trustee  in  this  case,  had  made 
a  disclosure  on  oath  in  the  County  Court,  on  which  that  Court  de- 
cided that  he  was  not  trustee  of  E.  Adams  the  principSi  dditor : 
The  plaintiff  thereupon  appealed  to  this  Court  Lampson  in  Ins 
disclosure,  stated  in  substance,  that  on  the  15th  day  of  March,  1813, 
he  was  indebted  to  E.  Adams  in  the  sum  of  ^160,  and  gave  lib 
note  for  that  sum  on  interest,  payable  to  E.  Adams  or  order,  on  Ae 
1st  day  of  January,  1814,  in  good  grain.-— That  he  was  further  ia» 
debted  to  E,  Adams  in  the  sum  of  $80  84,  and  on  the  same  15di 
day  of  March,  1813,  he  gave  one  other  note  for  that  sum,  on  inte- 
rest, payable  to  the  said  Adams  or  order,  on  the  10th  day  of  Sep- 
tember, 1813.— That  on  the  18th  day  of  May,  1813,  he  enUsled 
into  the  service  of  the  United  States,  and  continued  in  that  sernce. 
absent  from  his  home,  until  the  17th  day  of  February,  1814,— Tliat 
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Jfi  his  absence  he  left  the  management  of  his  business  with  his  son^  RuOand, 
3,  Lampson,  jr. — That  on  his  return  home,  on  the  17th  day  of  Feb-  js i[ST* 
ruary^  1814^  his  said  son  informed  him,  that  J.  W.  of  Brandon  had 
left  notice  with  him,  that  E.  Adams,  had  sold  and  assigned  or 
endorsed  said  notes  to  him  J.  W.  and  that  they  must  be  paid  to 
him,  &  to  no  other  person. — That  a  few  days  after  he  had  received 
such  notice,  and  not  before,  he  was  served  with  a  summons  as  trus- 
tee in  the  present  suit  (this  agrees  with  the  date  of  the  ser^ce  in  the 
officer's  return). — That  he  found  the  notes  so  assigned  and  endors- 
ed in  the  hands  of  J.  W.  who  insisted  on  his  right,  and  that  he  had 
ance  the  service  of  said  summons  on  him,  paid  to  J.  W«  a  part  of 
the  money  due  on  said  notes.  He  also  stated  that  Adams  held  some 
other  small  notes  against  him,  but  stated  demands  sufficient  to  bal- 
lance  them. 

LangdoHp  for  the  plaintiff. 

fFiJUoMSy  for  the  trustee. 

For  the  plaintiff  it  was  contended,  that  Lampson  having  given 
his  notes  to  Adams,  and  they  being  unpaid  at  the  time  of  the  ser- 
vice of  the  summons  on  him  in  this  case,  he  was  thereby  holden  as 
trustee  to  the  amount  of  the  plaintiff's  demand,  or  the  amount  due 
on  the  notes,  and  though  the  notes  were  payable  to  order,  yet  as  to 
one  of  them,  as  it  was  not  for  money,  it  was  not  transferable  by  en- 
dorsement ;  the  property  remained,  aft  law,  in  Adams  the  original 
payee ;  and,  if  prosecuted  for  collection,  the  prosecution  must  be 
in  Adams'  name;  he  ought,  therefore,  to  have  been  adjudged  trus- 
tee to  the  amount  of  that  note.  But  if  they  were  both  alike  consid- 
ered as  negotiable,  Lampson  coUld  be  holden  to  the  endorsee  only 
from  the  time  of  actual  notice. — That  the  information  given  to  the 
son,  and  by  the  son  to  the  father,  was  not  sufficient. — That  Lamp- 
son  has  not  ventured  to  say,  that  the  assignment  of  the  notes  to  J. 
W.  was  bona  fide :  if  it  was  so,  it  ought  to  appear — otherwise  it 
must  be  considered  as  a  collusion  betwen  Adams  and  J.  W. 

But  the  Court  held  that  notes  not  negotiable  in  the  legal  accepta- 
tion, are  assignable  in  equity  so  that  the  maker,  after  notice  of  the 
assignment,  is  holden  to  pay  to  the  assignee  only  \  that  if  he  make 
payment  to  the  original  payee,  after  such  notice,  he  is  still  compel- 
lable topay  it  over  to.  the  assignee. — ^That  notice  to  die  son^  who 
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MutUmd,  was  the  general  agent  of  the  iather,  and  who  communicated  sach 
f  81^^'  notice  to  him  previous  to  any  notice  of  the  present  suit,  was  suffi- 
cient to  bind  him  in  equity  to  make  the  payment  to  J*  W.^ — ^Thatit 
was  not  necessary,  when  called  upon  as  ti;ustee,  that  he  should 
swear  that  the  sale  ofthe  notes  to  J.W.  was  bonajide.  Il9dbe 
been  interrogated,  he  must,  if  he  knew  of  any  collusion,  have  ^ 
closed  it ;  but  here  was  no  such  interrogatory,  and  certainly  we  ntt 
not  to  presume  collusion,  nor  does  it  appear  just  that  he  should,  in 
this  case,  be  affected  by  any  collusion  between  Adams  and  J.  W. 
of  which  he  had  no  knowledge.  The  Court,  therefore,  affirmed  the 
decision  ofthe  County  Court,  that  Lampson  was  not  the  trustee  of 
Adams. 


Elisha  Ashlet  v8.  Jakks  Har&inoton  Administrator  of  Thk- 

OFHILUS  HaRUNOTON. 

Id  coofltruioc  the  reviied  laws  oT  1797,  they  are  not  to  be  contidered  as  prior  aod 
subsequent  acts,  but  as  cstablisbinc  a  sjstem  of  statute  law — a*  }>art8  of  ^ 
same  law, 

Bj  tbe  provisions  ofthe  73d  and  74th  Sections  ofthe  Jodiciarj  Act  of  1797,  and 
tlie  SSth  and  89ta  Sections  ofthe  Probate  Act  of  1707,  io  oaie  of  tbe  dMcasc 
of  a  partj  defeodaot,  pendiac  a  suit,  the  plaintiff,  if  the  cause  of  actkni  doth 
bj  law  survive,  is  empowered  to  proceed  to  final  judgment  agaioit  tbe  execo- 
tor  or  administrator,  although  the  estate  be  represented  and  found  insolvnt 

£LISH A  ASHLEY  commenced  an  action  of  otnoi^psil  on  a 
promissoiy  note  against  Theophilus  Harrington,  in  his  life  tiise,  be- 
fore Rutland  County  Court,  at  November  term,  1813,  to  which  ac* 
tion  Theophilus  Harrington  appeared  and  had  a  continuance  usEtil 
March  term,  then  next,  and  afterwards  on  the  —  day  of  Deceai* 
ber,  1813,  deceased ;  and  James  Harrington  was  regularly  a[»pMt» 
ed  administrator  on  his  estate  :  and  the  cause  of  action  by  law  sar* 
▼iving,  the  plaintiff,  Ashley,  took  out  a  scire  facia$  and  cited  Jam» 
Harrington,  the  administrator,  to  appear  and  defend  in  said  actieO| 
at  the  next  term  of  said  County  Court,  in  March,  1814^  at  whick 
term  the  said  administrator  appeared,  and  obtained  a  ceotinuaiioa 
of  said  cause  to  December  term,  1814«— At  which  term  the  defes^ 
•nt  pleaded  in  bar,  that  the  plaintiff  ought  not  to  have  cur  maintaia 
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his  said  action  thereof  against  him  the  said  James^  administrator,    Rutland, 
&c.  because  he  says  that  on  letters  of  administration  being  granted     ^mi^' 
to  him,  of  said  estate  on  the  2d  Monday  of  December,  1813,  sup-  v^%^-^/ 
posing  said  estate  to  be  insolvent,  he  represented  to  the  Judge  of    A«Jj^«^ 
Probate,  for  the  District  of  Rutland,  the  circumstan<^es  and  condi-  HamDgton 
tion  thereof;  upon  which  representation,  the  Judge  of  Probate  ap- 
pointed O.F.  J.  E.  and  C.J.  commissioners  to  receive,  examine 
and  adjust  the  claims  of  the  creditors  to  said  estate ;  and  the  said 
commissioners  having  given  due  notice  according  to  the  statute  and 
the  directions  of  the  Judge,  received  and  exammed  all  claims  exhi- 
bited to  them  against  said  estate,  and  made  report  of  their  doings 
to  the  Judge  of  Probate,  returning  two  lists  of  the  said  claims — one 
list  of  all  the  claims  by  them  allowed,  and  one  other  list  of  all  the 
claims  which  had  been  presented  and  disallowed,  which  report  the 
Judge  of  Probate  accepted,  at  a  Probate  Court  holden  at  Rutland^ 
&c.  on  the  10th  day  of  December,  1814,  averring  that  this  action 
was  not  brought  for  the  recovery  of  any  debt  due  for  rates  and  tax 
es,  for  expenses  of  the  last  sickness j  or  for  funeral  charges;  and 
that  the  administrator  had  never  consented  that  the  plaintiff's  de- 
mand should  be  settled  in  a  course  of  law,  and  prayed  jud^ent, 
&c.     To  which  plea  the  plaintiff  demurred. 

Langdmf  in  support  of  the  demurrer,  contended  that  this  cause 
must  be  governed  by  the  73d  Section  of  the  Judiciary  Act,  which 
provides  that  when  any  suit  is  pending  in  any  Court  of  Record  in 
this  State,  and  either  of  the  parties  shall  die  before  final  judgment, 
the  executor  or  administrator  of  such  deceased  party,  who  was 
plaintiff,  petitioner  or  defendant,  if  the  cause  of  action  doth  by  law 
survive,  shall  have  full  power  to  prosecute  er  defend  such  action. 
It  then  gives  the  plaintiff  a  scire  facias  to  cite  the  executor  or  ad- 
mimstrator  to  appear  and  defend  in  such  suit.  The  86th  Section 
of  the  Probate  Act,  which  enacts  that  no  action  shall  be  sustained 
against  the  executor  or  administrator  of  an  insolvent  estate,  except 
in  certain  cases  therein  specified,  unless  the  executor  or  administra- 
tor consent  to  have  a  trial  at  law,  must  be  taken  in  connexion  with 
the  89th  section—*^  That  all  actions  brought  against  any  executor 
or  administrator  before  any  estate  is  represented  insolvent, -shall, 
when  such  estate  is  found  to  be  insolvent,  be  dlscoiitinued,  except 
•sin  the  86th  Section,'*  so  that  it  extends  to  those  actions  oyly 
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Rviland,    which  may  have  been  commenced  against  the  executor  or  adminis- 

1815/^*    trator^  not  to  those  which  had  been  commenced  and  were  pemfii^ 

v^^v^'^y  at  the  time  of  the  decease  of  the  testate  or  intestate ;  and  so  the  pka 

^*M*^  is  not  sufficient  to  bar  the  plamtifPs  right  to  proceed  to  final  jod^ 
HaniD£toD  ment. 

WilliamSj  for  the  defendant,  contended  that  the  73d  Sectioa  «f 
the  Judiciary  Act,  cited  by  the  plaintiflPs  counsel,  is,  on  a  fak  coh 
8tructi<H),  hmited  by  the  89th  Section  of  the  Probate  Act,  to  5 
penduig  in  casds  of  insolvent  estates.  Any  other  construction  ^ 
evidently  break  in  uppn  the  system,  so  particularly  provided  by  Ac 
Probate  Act,  for  the  settlement  of  insolvent  estates.  It  was  cten^ 
die  intention  that  all  demands  against  such  estates  should  be  adjart* 
ed  by  one  rule,  and  the  same  board,  the  commissioners  to  be  a^ 
pointed  for  that  pui  poscf ;  with  a  right  of  appeal,  in  certain  caso^ 
and  that  the  whole  by  the  award  of  the  commis^oDers  should  coat 
before  the  Judge  of  Probate  in  one  view,  that  he  may  be  enabled  to 
make  and  order  a  dividend  of  the  avails  of  the  estate,  in  dae  pn- 
portion,  to  and  among  the  creditors.  To  efiect  this  purpose,  is  die 
great  object  of  the  86th  and  89th  Sections  of  the  Probate  Act— 
The  86th  Section  provides  that  no  actions,  unless  in  the  cases  ex- 
cepted, of  which  this  note  is  one,  shall  be  commenced.  The  p»- 
vision  is,  that  no  action,  wherever  it  might  have  been  commeneed, 
whether  in  the  life  time  of  the  testate  or  intestate,  or  against  hii  rep- 
resentative after  his  decease,  shall  be  sustained.  And  the  tS^ 
Section  provides  that  every  such  action  pending,  shall,  on  the  es- 
tate's being  found  insolvent,  be  discontinued.  He  contended  tta 
on  any  other  construction  one  creditor  would  be  found  pursuingiii 
remedy  in  one  Court,  and  another  in  another  Court — others  beAie 
the  commissioners,  which  would  derange  the  whole  Probate  s^f- 
tcm  5 — ^that  the  plea  was,  therefore,  sufficient  to  bar  the  plaintiff  ©f 
his  remedy  in  this  action, 

Chipman,  Ch.  J,  delivered  the  opinion  of  the  Court. 

The  Probate  law  was  intended  by  the  Legislature,  for  the  jmt, 
equitable  and  expeditious  settieraent  of  estates,  both  solvent  and  in- 
solvent ;  and  in  all  decisions  that  may  affect  it,  the  spirit,  intent  and 
end  of  that  system  ought  to  be  kept  steadUy  in  view.  The  case 
now  under  consideration,  is  that  of  a  suit  pending  at  Uic  death  of  tk 
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intestate,  and  is  distinctly  provided  for  in  the  73d  and  74th  Sec-  Rutland, 
tions  of  the  Judiciary  Act ;  and  here  we  must  look  for  the  rule  of  ''jsi*^' 
decision  in  this  case,  unless  we  find  some  express  provbion  in  the  v^^^'^^ 
Probate  Act,  which  limits  or  modifies  the  prov'ision  contained  in  ^^^J 
these  sections,  in  such  manner  as  to  exclude  from  it  all  actions  in  UarriogtM 
the  circumstances  of  the  present  action. 

In  giving  a  construction  to  the  revised  laws  we  are  not  to  consid- 
er them  as  prior  and  subsequent  acts,  but  as  intended  to  form  one 
general  system  of  statute  laws.  If  we  consider  them  in  this  light, 
we  shall  generally  find  all  seeming  repugnancies  easily  reconciled. 
The  73d  Section  of  the  Judiciary  Act,  in  its  expressions,  clearly 
embraces  every  action  pending  at  the  decease  of  the  party  plaintiflT 
or  defendant,  which  by  law  survives,  without  regard  to  the  solven- 
cy or  msolvency  of  the  estate  of  the  deceased.  In  the  74th  Section 
immediately  following,  the  case  of  insolvency  is  contemplated,  as 
requiring  a  modification  of  the  provbion  in  the  preceding  Section, 
and  such  modification  is  introduced,  ciearly  with  a  view  to  the  Pro- 
bate system.  Accordingly  the  last  mentioned  Section  provides 
"That  when  final  judgment  shall  be  recovered  as  aforesaid,  (refer- 
ring to  the  provision  of  the  former  Section)  against  an  estate  repre- 
sented insolvent,  execution  shall  be  stayed  until  a  full  and  complete 
settlement  shall  be  made  of  such  estate,  in  the  Probate  office ;  and 
the  party  shall  take  out  execution,  for  no  more  than  hb,  her  or 
their  just  pioportion  and  dividend  out  of  such  insolvent  estate, 
agreeably  to  the  settlement  of  said  estate  in  the  Probate  office.'' 
Taking  these  two  Sections  in  connection,  there  cannot  be  a  doubt, 
that  in  an  action  pending  at  the  decease  of  the  party  defendant,  the 
plaintifiT,  if  by  law  the  action  survive,  is  empowered  to  proceed  to 
final  judgment  against  the  executor  or  administrator,  although  the 
estate  shall  be  represented,  and  finally  found  insolvent.  It  b  the 
very  case  for  which  provision  b  made  in  the  latter  Section,  with  a 
view  of  adapting  it  to  the  provbions  of  the  Probate  system ;  and 
locb  b  the  effect  of  the  construction  of  the  86th  and  89th  Sections 
of  the  Probate  Act,  for  which  the  defendant's  counsel  contend. 
Now  it  b  a  sound  rule  of  construction,  that  all  acts  and  parts  of  acts, 
forming  one  system,  shall  be  so  construed,  as  to  give  to  every  part 
and  every  provision  its  intended  efiect ;  and  where  there  may  be 
found  any  conflicting  provbions,  so  far  only  to  restrain  either, 
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Rutland,'  keeping  in  view  the  general  intention^  as  to  render  the  whole  ocMh 
ms?'    sistent.    In  order  to  a  clear  understanding  of  the  86di  Sectioo  ^ 

""^y^  the  Probate  Act,  it  must  be  taken  in  connexion  with  the  89th  Se^ 
vt.       tion ;  both  make  but  one  complete  provision  on  the  same  subject 
Haniagioo  jr^^  expression  in  the  86th  Section,  ^  That  no  action  shall  besw- 
tained  against  an  executor  or  administrator  of  an  insolvent  eMe^ 
unless  in  the  excepted  cases/'  is  sufficiently  broad  t9  comprebeod 
all  actions,  as  well  those  pending  at  the  time  of  the  decease  of  ibe 
party  defendant,  as  those  afterwards  commenced  against  his  execs- 
tor  or  administrator,  if  so  required  to  render  it  consistent  with  tfce 
other  provisions  of  the  law.    The  89th  Section  b  but  a  farther  ptO' 
vision  pointing  out  the  mode  in  which  final  effect  is  to  be  given  to 
the  86th  Section,    This  is  very  definite  in  the  expression,  it  is 
<<  that  all  actions  brought  against  any  executor  or  administrator  of 
any  estate,  which  is  represented  insolvent,  shall,  when  such  estate 
is  found  insolvent,  be  discontinued,  unless  the  executor  or  admiois- 
trator  consent  to  have  a  trial  at  law,  as  before  directed  in  this  Act^ 
This  clearly  does  not  extend  to  such  actions  as  are  pending  at  the 
death  of  the  testate  or  intestate,  and  revived  against  his  executor  oc 
administrator,  but  to  those  actions  only,  which  have  been  brought 
or  originally  commenced  against  the  executor  or  administrator.— 
This  construction  will  give  efiect  to  every  Section  of  the  Jndid^ 
and  of  the  Probate  Act,  upon  this  subject. — It  wiH  not,  as  has  beea 
urged,  produce  any  inconvenience,  or  any  derangement  of  the  Pro- 
bate system.     Under  the  provisions  of  the  Probate  Act,  there  may 
be  trials  and  judgments  at  law ;  there  may  be  appeak  to  this  C«iit 
from  the  awards  of  the  commissioners ;  such  awards  may,  by  iht 
Court,  be  varied,  reversed  or  affirmed,  and  the  final  awards  and 
judgments  must  be  returned  to  the  Judge  of  Probate.     So,  if  in  ta 
action  like  the  present,  revived  against  the  executor  or  administra* 
tor,  the  creditor  recover  final  judgment,  he  must  cause  the  amoant 
recovered  to  be  certified  to  the  Court  of  Probate,  or  he  cannot  have 
the  efi*ect  of  that  judgment;  for  the  Court  are  to  stay  the  execotioQ 
until  a  settlement  of  the  estate  shall  be  made  in  the  Probate  office, 
and  then  he  is  to  take  execution  for  no  more  than  his  just  proportiofi 
and  dividend  of  the  estate:  the  Court  witl  not  sufier  execution  to 
issue  until  he  shall  have  produced  a  certificate  firom  the  Judge  of 
Probate,  of  the  sum  allowed  for  his  dividend,  nor  will  the  Judge  oif 
Probate  allow  him  a  dividend,  unless  he  shall  have  returned  the 
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amount  of  his  judgment  to  be  addeti  to  the  list  of  claims  against  the    Sutland, 
estate ;  and  thus  the  Probate  system  b  preserved  entire.    Upon     ^g"^^' 
any  construction  of  the  Act,  however,  this  is  not  a  good  plea,  nor  v^n^-^ 
is  the  mode  proper,  were  it  decided  to  be  a  case  coming  within  the     Ashli>y. 
86th  Section  of  the  Probate  Act,  and  that  a  plea  in  bar  might  be  HamoRton 
projier  in  this  case ;  for  the  provision,  be  it  what  it  may,  extends  to 
cases  only  of  estates  that  are  found  insolvent ;  but  the  plea  does  not 
suggest  that  the  estate  has  been  found  insolvent— it  alleges  only 
that  it  has  been  represented  insolvent.    Had  tliere  been  such  aver- 
ment in  the  plea,  still  the  mode  is  improper ;  it  is  directed  that  all 
actions  coming  within  the  86lh  Section  of  the  Probate  Act,  shall, 
when  the  estate  is  found  to  be  insolvent,  be  discontinued :  this  must 
be  done  on  motion  to  the  Court.     I  do  net  khow  of  any  plea  which 
concludes  in  discontinuance.    lu  no  point  of  view  can  the  plea  be 
supported.    There  must,  therefore,  be 

Judgment  for  the  plaintiff. 


Baxter  vs,  Tuckeb, 

The  clause  in  the  statute  of  limitatrons,  IimitiDg  the  time  for  biiogiag  an  action 
of  iebi  or  mre/adn  on  judgneot  to  eight  yearf,  does  not  extend  to  a  fCiV« 
fadiOM  provided  hy  the  0th  Section  oT  the  Act  directing  tlie  serving  and  levy- 
ing exeeaiioos,  in  a  cafe  where  an  execution  has  been  levied  on  properly  which 
did  oot  belong  to  the  debtor. 

hi  such  Hire/actas  it  is  necessary  for  the  plaintiff  to  aver,  and,  on  trial,  to  prove 
ibmt  the  property  on  which  the  execution  was  levied,  did  not  belong  to  the 
debtor 

THIS  was  a  xcire  facias  brought  before  the  County  Court  to  Muiland, 
have  execution  on  a  judgment,  rendered  in  the  County  Court  for  m:,. ' 
Rutland  County,  on  the  third  Monday  of  November,  ISOS,  for  the 
sum  of  ^125  93  damages  and  costs.  The  scire  facias  set  forth 
the  judgment,  and  that^  on  the  25th  day  of  October,  1804,  the 
plaintiff  took  out  execution  thereupon. — That  on  the  11th  day  of 
November,  1804,  he  caused  the  same  to  be  levied  on  a  certain  lot 
of  land  situated  in  the  town  of  Randolph  in  the  County  of  Orange, 
(the  lot  described  by  metes  and  bounds')  as  the  property  of  the  de- 
45 
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Rutland,    fendant  S.  Tucker. — That  after  the  levy  of  the  executtoiii  ai  afofe- 
^*ni5^'    said,  the  plaintiff  let  the  lot  of  land  by  lease  to  J.  R.  of  the  City  and 


SlMaflfN•iv-Y#d^£»aterfllofyeala  (without  adate  of  the  lease, 
B^  rnmwfuniMiitorend  of  the  tmn}.— That  J.  R.  doriog  the  term, 
Tucker,  to  wit,  at  the  October  term  of  the  Circuit  Court  of  the  Uoited  States, 
holden  at  Rutland  in  and  for  the  District  of  VermoDt,  on  the  thjrt 
day  of  October,  1807,  commenced  an  action  of  ejectneot  agate 
F.  K.  of  said  Randolph,  then  in  possession  of  said  lot  of  land,  date* 
ing  to  be  the  lawful  owner  thereof;  and  such  proceedings  were  had 
in  said  action,  that  at  the  term  ef  the  Circuit  Court,  begun  and  hoi 
den  at  Rutland  aforesaid  on  the  said  third  day  of  O^ber,  1808 
the  -md  J.  R,  plsuntiff  in  that  action  became  nonsuit,  whereby,^ 
supplicating  a  remedy. 

The  defendant  in  the  Court  below  pleaded  the  statute  of  linita- 
tions,  that  the  plaintiff's  action  was  not  commenced,  within  e^ 
years  next  after  the  rendition  of  the  judgment,  to  which  the  |Mli* 
tiff  demurred,  and  judgment  was  thereon  rendered  for  the  ddeiidM^ 
from  which  judgment  the  phiintiff  entered  an  appeal  to  tUs  Cost 

Pagey  for  the  plaintiff. 

WiUicuMy  for  the  defendant. 

In  support  of  the  demurrer  it  was  contended,  that  this  is  nets 
case  within  the  statute  of  limitations. — That,  at  least,  it  is  widAi 
the  equity  of  the  saving  clause. — ^That  it  is  not  the  common  case  ^ 
a  judgment,  which  has  been  suffered  to  lie  dormant  for  eight  yean, 
from  which  might  arise  a  presumption  that  it  has  been  paidands^ 
bfied,  but  the  plaintiff  has  endeavoured  to  obtain  satisfaction;  he 
took  out  execution  within  a  year  after  the  rendition  of  the  jai^Mi^ 
and  caused  the  execution  to  be  levied  on  land,  supposed  Id  bette 
property  of  the  defendant — Four  years  after  the  levy,  it  was  kgil- 
ly  made  to  appear,  that  this  land  was  not  the  defendants  pn^oH^ 
Five  years  after  the  rendition  of  the  judgment,  and  four  yean  tffcr 
the  levy  of  the  execution,  it  was  first  discovered  that  the  levy  wm 
made  by  mistake— that  the  plaintiff  had  in  fact  obtained  no  mAk- 
faction,  the  land  having  been  proved  not  to  have  been  the  pct)p«9 
of  the  defendant  at  the  time  of  the  levy,  but  of  another  peii«l. 
When  this  appeared,  the  plaintiff's  right  accrued,  under  the  stetile 
«  directing  the  serving  and  levying  executions^  to  have  a  ioirejk^ 
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^08  to  obtain  an  alias  writ  of  execution  on  that  judgment.    Sup-    f^^^ 
pose  the  failure  of  title  had  not  appeared  until  the  year  1812,  more      ,815. ' 


than  eight  years  after  the  rendition  of  the  judgment,  it  would  be 

Tery  hard  to  say  the  pUintiff  is  barred  ef  his  remedy  before  his     Baxter 

right  to  that  remedy  had  accrued.  •  Toeker. 

For  the  defendant,  it  was  contended  that  the  expressions  in  the 
statute  are  general,  positive  and  without  any  exception,  « that  all 
actions  of  debt,  or  scire  facioif  on  judgment,  shall  be  brought  with- 
iB  eight  years  next  after  the  rendition  of  such  judgment,  and  not  af- 
ter.'' A&  the  statute  makes  no  exception,  the  Court  can  make  none. 
It  is  at  the  risk  of  the  creditor  to  discorer  the  defect  of  title  in  due 
time  for  his  remedy. 

Cbifmak,  Ch.  J.  delivered  the  opinion  of  the  Court. 

If  the  statute  of  limitation  is,  as  contended  by  the  d«fimd«it^ 
counsel,  a  peremptory  bar  in  this  instance,  it  is  certainly  a  very  had 
case  and  contrary  to  equity.    The  Court  however  are  of  opinion, 
that  the  statute  of  limitations  in  the  clause  relied  upon^  contenapktef 
only  the  case  of  a  judgment,  which  has  been  suffered  to  lie  dormant 
eight  years — ^no  satbfaction  appearing  of  record.    The  law  goes  on 
the  presumption  that  a  judgment  would  not  have  been  suffered  to 
lie  so  long  unsatisfied ;  it  presumes  that  the  judgment  had  been 
paid  and  satisfied  by  some  arrangement  between  the  parties,  but 
through  neglect  not  entered  of  record,  which,  after  so  long  a  time 
elapsed  it  would  be  difficult  to  prove,  by  such  evidence  as  the  law 
requires.    This  principle  applies  to  a  case,  where,  at  common  law, 
the  plaintiff  might  have  his  remedy  by  action  of  debt  or  Mdnefaci" 
a$  qua*  execuHonem  non.     Such  is  not  the  case  under  considera* 
tion;  the  plaintiff  could  not  have  the  common  law  remedy,  either 
of  debt  or  scire  facias.    By  the  return  of  the  execution  the  judg- 
ment appears  on  record  to  be  satisfied ;  to  a  plea  of  this  in  bar,  the 
plaintiff  could,  in  such  case,  make  no  sufficient  replication :  so  that 
he  was,  at  cooynon  law,  without  a  remedy  5  yet  there  can  be  no 
doubt  that  in  an  equitable  view  of  the  case,  he  is  entitled  to  be  pro- 
vided with  a  remedy,  and  this  remedy  is  given  by  the  statute  direct- 
ing the  serving  and  levying  executions.    The  9th  Section  of  that 
Act  provides,  that  when  it  shall  appear  that  the  property,  on  which 
the  levy  or  extent  had  been  made,  for  satisfyii^  an  execution,  did 
not  belong  to  the  debtor,  the  creditor  shall  have  a  scire  facias 
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BaxUr 

vs. 
Tucker. 


Ruiiand,  against  the  <)€btor  reqcuriDg  him  to  appear  and  skew  cause  why  lie 
^Ysidf  *  ^^^  creditor  should  doI  hai^e  an  alias  execution  on  hb  judgment; 
and,  if  no  sufficient  cause  be  ^ewn  to  the  contrary^  that  he  M 
have  an  alias  execution  accordingly.  This  is  a  new  remedy  gm 
by  the  statute,  which  has  adopted  and  appliedjthe  conmoii  bw  viit 
of  scire  facias  qua,  extentionem  lum^  which  alone  was  contemplated 
in  the  statute  of  limitations,  to  a  new  case.  The  creditor's  nghtlo 
this  remedy  accrues  jupon  die  happening  of  some  event,  by  wfaidi 
it  can  be  made  legally  to  appear,  that  the  property  or  estate  on 
which  the  first  execution  had  been  levied,  did  not  at  the  time  of  the 
levy  belong  to  the  debtor,  in  consequence  of  which  the  creditor  hft9 
lost  his  satisfaction ;  but  this  very  often  may  not  happen  vbA  a 
much  longer  time  than  eight  years  has  elapsed  after  the  renditioDaf 
the  Judgment ;  so  that,  agreeably  to  the  defeadaivt'a  coaftradiiBaf 
the  statute  of  limitations,  the  creditor's  right  would  very  ifefBenCl; 
be  intercepted  and  prevented  before  it  could  accrue.  UniM^ 
tons  absurdity  is  (Nrevented  by  giving  a  ju6t  nnd  proper  conatmctiae 
to  the  statute  of  Uaoitations  oai  this  sufc^t,  by  confining  it  (athe 
ease  of  a  sdere  facias  ftta*  ex,  n&n.  at  common  law,  which  nper- 
eedes  all  necessity  of  imagining  an  equitable  saving  to  prevent  in- 
justice.  But  it  is  fiirtlier  insisted  by  the  defendant's  conasel,  tbn 
tlie  plaintifT  has  noC  in  his  scire  facias  set  forth  matter  suffidest  to 
bring  his  case  within  the  statute  on  which  be  relies — that  he  has  aat 
made  a  case  to  entitle  him  to  an  alias  execution.  To  be  8ure,if  A^ 
plaintiff  undertake  to  set  forth  facts  from  which  to  draw  a  conchBKV 
of  his  right,  and  the  facts  do  not  warrant  that  conclusion,  he  must 
fail.  In  this  case,  the  plaintiff,  after  having  set  forth  tbekiyof  ins 
execution  on  the  lands  described,  goes  on  to  state  that  he  let  tbr 
same  lands  by  lease  to  J.  R.  for  a  term  of  years,  but  giresneite 
the  date  of  the  lease,  the  number  of  years,  nor  the  commenoeaMtt 
or  end  of  the  term  ^  nor,  indeed,  whether  by  writing  or  parol,  ft 
farther  says  that  J,  R,  during  the  continuance  of  the  term,  coMaW- 
ced  an  action  of  ejectment,  before  the  Circuit  Court  of  thelWrf 
States,  on  the  thhtl  day  of  October,  1807,  for  the  recovery  rf* 
same  lands  against  F.  K.  who  was  m  possession  claiming  Mf,  Um) 
that  audi  proceedings  were  had,  that  at  the  Cifc«t  Court  eftk 
United  States  holden  at  Rutland,  in  and  for  the  District  of  Veiwort, 
on  the  third  Monday  of  October,  1808,  J.  R.ilie  plaintJfT  in  tte^ 
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actioo,  became  nonsuit,  whereby  a  right  accrued  to  the  present  plain*  RuUs^kd^ 

tifT,  &c/   Such  is  the  substance  of  the  case  which  the  plaintUfhas  \%\b^^ 


nMde — ttich  are  the  facts  from  which  is  to  be  drawn  the  conclusion, 

that  the  debtor,  the  present  defendant,  was  not  the  owner  of  die     ^^^^^^ 

land,  on  which  the  execution  was  levied,  and,  certainly,  the  facts    Tucker. 

stated  alibrd  no  such  conclusion.  *  For  any  thing  that  appears,  F. 

K«  the  debtor  might  have  derived  a  title  from  the  present  plaintiff, 

elder  than  that  of  J.  R. ;  he  might  have  been  a  mere  trespasser-^ 

he  might  or  he  might  not  have  claimed  under  an  elder  and  better 

title,  through  Tucker  the  debtor.    But  whatever  the  title  might  be^ 

no  decision  was  had  upon  it. 

J.  R.  the  lessee,  abandoned  and  became  nonsuit.  From  this  state** 
sKot  it  does  not  appear  that  the  debtor  was  not,  at  the  time  of  the 
levy,  owner  of  die  property,  or  that  the  plaintiff  has  a«l  now  a  good 
title,  under  th^  execution.  The  proof  in  this  case  lies  on  the  plain* 
tiflP— he  cannot  call  on  the  defendant  to  make  out  the  title.  There 
must  therefore  be 

Judgmept  for  the  defendant. 


MOSES  ROBINSON,  Aaron  Robinson,    Samuel.  Robinson,  ^^^^^^ 
Elijah  Robinson  and  Fay  Robinson,  heirs  of  Moses  Robinson  late    January, 
of  Bennington,  deceased,  appellants  from  a  decree  of  the  Judge  of 
Probate,  for  a  distribution  of  the  estate  of  said  deceased,  and  also 
from  a  decree  approving  of  said  distribution  and  division. 

The  following  exceptions  to  the  decree  of  the  Court  of  Probate, 
taken  by  the  appellants,  with  the  decree  of  the  Court  thereon,  will 
shew  the  points  which  were  decided  by  the  Court  in  this  case : 

And  now  Ihe  appellants,  in  Court  by  Daniel  Chipman  their  At- 
torney say,  That  the  said  orderor.decroeof  said  Judge  of  Probate 
ord^ing  a  distribution  of  said  estate  to  and  among  said  heirs  \  and 
also  the  order  or  decree  of  said  Judge,  approving  of  said  division 
and  distribution  of  said  estate,  ought  to  be  set  aside,  vacated,  and 
for  poqght  held. 

1st.  Fqf  that  the  said  heirs  were  not  notified  to  appear  before 
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Benmnghn  said  Judge,  DOT  had  they  or  any  of  them  an  opportunity  to  nake  ex* 

^"y  ^'  ctptioD  to  said  order  of  distribution. 
^^^V^^  2d«  That  said  decree  or  order  of  distribution  did  not  specify  4 
ther  the  names  of  the  heu^  of  said  estate,  or  the  sums  advanced  Ij 
way  of  settlement  or  otherwise  to  any  of  the  heirs  of  said  estate  bj 
the  deceased  in  his  life  time,  or  the  amount  or  proportion  of  inl 
estate  to  which  e^h  heir  was  entitled,  but  leA  it  for  said 
to  ascertain  and  decide. 

Sd.  That  said  decree  or  order  of  distribution  did  not  specify  what 
part  of  the  estate  of  said  deceased  was  held  in  common  with  any 
other  person  or  persons,  or  who  such  persons  were,  or  vhatwai 
the  common  interest  of  each,  but  left  it  to  said  committee^to  asce^ 
tain  and  decide ;  nor  were  any  person  or  persons  holding  sod  o- 
tate  in  common  notified  of  such  order :  yet  said  committee  pfoeied> 
ed  to  divide  certain  estate  which  they  stated  was  hdd  m 
with  said  heirs  by  David  Robinson  and  others. 

4th.  That  said  committee  did  not  set  off  or  assign  aaypsf  W 
said  estate  to  the  said  Moses  Robinson,  one  of  the  said  hdrs. 

5th.  That  said  committee  setoff  to  said  Fay  Robiasaasaioi 
said  heirs,  as  a  part  of  his  share  or  portion  of  said  estate,  a  cmb 
tract  of  land  in  Addison  in  the  County  of  Addison,  which 
sold  by  said  deceased  in  his  life-time  to  David  Whitney  of  idf  M 
disoo,  but  which  had  not  been  conveyed ;  and  which  the 
of  Probate  has  ordered  the  administratrix  on  said  estate  to 
to  said  Whitney,  in  pursuance  of  said  contract. 

6th.  That  Nathan  Robinson,  deceased,  son  ofsaid 
son,  deceased,  had  received  of  said  Moses  in  his  life-teOi 
thousand  dollars,  which  sum  said  committee  of  distribotioiiMkl 
deduct  from  the  share  of  said  John  S.  Robinson,  son  of 
than,  as  by  law  ought  to  have  been  done. 

7th.  That  said  committee  of  distribution  in  setting  off  div 
ofsaid  John  S.  Robinson,  only  son  and  heir  of  said  Nathan 
son,  did  set  off  to  said  John  S.  a  portion  of  said  estate  of  a 
value,  by  five  thousand  dollars,  than  what  by  law  he 
to. 

8th.  That  the  manner  and  form  in  which  said  estate  has  lee 
divided,  by  said  committee,  to  and  amongst  the  heirs  ofsaid 
is  so  uncertain  and  indefinite,  that  tlie  several  heirs  cannot 
fain  what  portion  or  parcels  l^long  to  each. 
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The  Court  having  considered  the  orders  of  the  Judge  of  Probate,  Bmnineum 
'he  commission  issued  to  the  committee,  &c.  and  the  doings  and  re-   ^ig^y^^* 
turn  of  said  committee,  and  having  heard  counsel  thereon  do  ad-  n^^n^^O 
I  judge  that  the  same  are  erroneous,  in  the  following  particulars, 
I  viz: 

I  Ist*  That  the  Judge  did  not,  before  issuing  the  said  commission 
for  a  division  of  the  said  estate  to  and  among  the  heirs  of  said  Moses 
Robinson,  deceased,  ascertain  and  declare  who  were  the  persons 
entitled  as  heirs. 

2d.  That  said  Judge  did  not  ascertain  and  declare  what  advan- 
ces had  been  made  by  said  Moses  Robinson  in  his  life-time  to  any 
and  each  of  the  heirs  entitled,  &c.  and  the  value  of  each  advance- 
ment when  made. 

Sd.  The  said  Judge  did  not  ascertain  and  declare  what  lands 
belonging  to  the  estate  of  said  Moses  Robinson  were  holden  in  com- 
mon or  jointly  with  others,  with  whom,  and  in  what  proportion. 

4th.  Tliat  the  said  Judge  did  not,  before  the  order  for  such  par- 
tition, cause  the  several  persons  interested  in  the  said  estate  to  be 
notified  thereof,  that  they  might  have  opportunity  to  be  heard  upon 
the  subject  of  the  above  particulars. 

5th.  That  the  said  Judge  did  not  ascertain  and  declare  the  lands 
and  estate  to  be  by  said  committee  divided* 

6th.  That  the  said  Judge  did  not  ascertain  and  declare  the  shares 
and  proportions  and  value  to  be  divided  and  set  to  each  person  en- 
tided  as  heir  to  a  share  ui  the  division  of  said  estate. 

It  is  therefore  considered  by  the  Court,  that  the  orders  and  de- 
crees of  said  Judge  of  Probate  be  reversed,  and  the  commission  and 
^  doings  and  return  of  said  committee  be  wholly  set  aside  and  for 
nought  held ;  and  that  the  same  be  remitted  to  the  Judge  6f  Pro- 
bate, and  that  he  proceed  to  a  division  of  said  estate  de  novOf  ac« 
cording  to  law. 
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^^ms^"  David  Baown  snd  others,  AppeUanls, 


Anna  Browh>  App^lee. 

Bj  the  lawi  of  this  State,  hrothera  and  sisters  of  the  half  blood  bberit  real  cgHtf. 
aod  takft  peraoDal  eltate  as  next  of  kin  to  each  etb«r. 

SAMUEL  BROWN,  late  ot  Peacham,  in  the  County  of  Cat 
donia,  died  intestate,  leaving  a  widow,  the  Appellee,  but  nocUd, 
father  or  mother,  or  brother  or  sister  of  the  whole  blood  ;  the  ap- 
pellants were  brothers  and  sisters  of  the  half-blood. 

After  the  payment  of  debts  there  remained  a  surplus  of  said  es- 
tate, both  real  and  personal.  The  widow  clauned  the  whole  to  be 
decreed  to  her  for  want  of  legal  heirs,  under  the  73d  Section  ofdn 
Probate  Act,  by  which  it  is  among  other  things  provided  "  TlBrtit 
such  intestate,  dying  without  heirs,  leave  a  widow,  the  said  Judge 
shall  order,  adjudge  and  decree  to  such  widow  the  whole  of  sod 
real  and  personal  estate  for  ever,  fee."  By  the  30th  Section  of  tk 
Probate  Act,  it  is  provided,  "  That  if  any  person  shall  die  intestate, 
after  marriage,  or,  becoming  of  full  age,  without  lawful  issue^  the 
father  being  alive;  he  shall  be  entitled  to  the  whole  estate  ©f  sadi 
intestate,  unless  he  leave  a  widow ;  in  which  case,  and  also  where 
no  father  be  living  at  the  time  of  the  decease  of  such  intestate^  ^ 
shall  be  entitled  to  one  half  the  real  and  personal  estate  for  ever^aP 
tcr  the  payment  of  debts,  &c." 

The  appellante,  brothers  and  sisters  of  the  intestate,  of  the  half 
blood,  claimed  one  moiety  of  the  estate  as  next  of  kin  to  the  iattt- 
tate.  The  Judge  of  Probate  decreed  the  whole  of  the  estate  to  Ae 
widow,,  being  of  opinion  that  brothers  and  sisters  of  the  balf4ilogd,  • 
could  not  inherit  or  take  as  next  of  kin  to  each  other.  From  whk^ 
decree  the  brothers  and  sisters  appealed  to  this  Court. 

John  MatiockSf  for  the  appellants.  • 

IFiUiam  Mattocks^  for  the  appellee. 

Chipman,  Ch.  J.  delivered  the  opmion  of  the  Court. 

It  cerlaml^  is  a  rule  of  the  English  common  law,  that  brottos 
and  sisters  of  the  half-blood  shall  not  inherit  to  each  other— dia^a' 
a  man  die  seised  of  an  estate  of  inheritance,  leavuig  a  brother  of  the 
Iialf-blood,  but  no  heirs  of  the  whole  blood,  the  estate  shall  not  gc 
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t&  tWbiotfier  of  ihe  half-hkiad,  Uit  thaU  c»cbcat  u  the  Lo^d»  for  CtUti^miM, 
WWfit  of  keim,    TW?  rule  waa  derived  from  the  CoMtitiAiQn  of  ^•^815'^' 
F^wlm  vIm^  Umitod  the  descent  to  ^  heir«  qf  the  wMe  Urai  of 
4i^  first  («Mdatory,    Where  |her^  w«fc  cWWrep^  tk%  eldest  iiR^ila 
tQp^  the  vbole  reel  e^te  5  if  there  were  no  cUMkep;  the  eauete  w;i 
cardipg  tor  the  n»lea  of  dewent  by  which  the  hw  w*i  aacerteiBed,  ^'  ^^"'^^ 
often  went  to  some  remete  reletfen,  passiiig  by  dtose  who  were 
p^iich  nearer  of  kin.    In  this  State  it  is  provided  by  sutute,  that  the 
rW  est^  shall  denc^ac)  \o  aU  the  children,  aiwi  their  legal  repr«iei^- 
t^tivea,  if  aej  be  de^d*    And  if  the  intest^  have  no  child  or  cbii- 
dren,  at  the  (line  of  hU  decea^,  such  estate  shall  des^ad,  equally  \i^ 
the  next  of  1^1%  in  equal  diegree,  and  those  whq  represent  thepi. 
A^A  the  (ether  living  is  e^pri^saly  placed  in  the  ^t  degree,  agrees* 
ably  to  ^e  civil  law ;  wh9re^s  hy  the  fnniinon  law  the  (atber  cpuld 
nek^  inherit  to  hi3  child.    By  nur  law  it  is  also  prpvided  that  pet^on* 

a)  e^ate  shall  be  distrihMted  in  ti^  sanie  nianner  t&the  next  of  iMn  i 
HO  that  by  our  Uw  the  real  and  personal  estate  go  to  the  s^une  pec- 
eons  5  whereas  by  the  English  law>  they  o(ten  took  cjifiercnt  direc- 
tions* 

In  the  Act  for  the  ^tlenient  of  testate  and  int^tate  estates,  passr 
ed  8th  March,  1787)  f(re>  ^mong  others,  the  following  prpvisiona^ — 
<<  And  the  remainder  both  of  th^r^  and  personal  estate,  in  pro- 
portion  as  aforesaid,  |o  every  pf  tlie  hrntlters  and  sisters  of  tl^  inte^- 
laley  of  rie  whole  Ifloqdi  ^^^  ^^^^  ^^  I^Hy  represent  then; :  or,  if 
there  1^  no  snch  kindred)  then  fn  the  parent  or  parents  of  the  intes- 
tate. And  if  there  be  no  parents,  then  in  proportion  as  aforesaid. 
to  every  of  the  brothers  and  sisters  <^th^  half -blood  of  the  intes- 
tate :  hut,  if  ther^  be  nn  p vent,  brother  or  sister,  then  in  proportion 
99  aforesaidi  to  every  of  the  ne^t  of  kin  to  the  intestate  in  equal  de- 
gree, and  thoiie  who  legally  represent  tb^m :  kindred  of  the  whole 
^Ifod  to  ^H^  in  preference  to  kindred  of  the  l^filf-blood  in  the  saine 
4cgree.'^ 

Tbe  fraipera  of  this  stf^\ite  iieem  to  h^ye  bad  In  vi^v,  bo^h  the 
commen  lav  ^  despot,  and  the  f^nglisb  statute  of  distribntlons, 
ealargiag  the  ennunnn  law  regulating  the  descent  ef  real  estate,  by 
rendering  kindred  of  the  halftblood  capable  of  inheriting,  and  re- 
itmii»Ang  the  proviaiona  of  the  statute  of  distributions  in  favor  of  the 
Mf4»lood,  by  pestponingtbem  to  kiMhred  of  the  whole  blood. 
46 
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^aUimlth  Our  present  statute ^  passed  on  the  10th  March,  1797^  ni^li  r^ 
^8ll57*  idates  the  descent  of  real  estate^  giving  the  personal  estate  to  the 
same  heirs,  has  adopted  the  general  principles,  and  in  many  ioscaa- 
ces  the  expressions  of  the  English  statutes  of  the  22d  and  23d  of 
Charles  11.  commonly  called  the  statute  of  distrtbutions.  The 
framers  of  this  statute  had  the  English  statute  in  view,  and  the  con- 
struction which  had  been  given  to  that  statute. 

About  five  years  after  the  passing  of  the  English  statute^  this 
point  was  decided  in  the  Court  of  Common  Pleas  in  &voor  of  tke 
half-blood  in  the  case  Smith  vb.  Tracy,  1  Mod.  209—2  Mod.  204. 
A  man  died  leaving  issue  by  two  venters,  three  sons  by  tlie  fust 
wife,  and  two  daughters  by  the  second.  One  of  the  brothers  died, 
and  the  eldest  survivmg  brother  took  administration^and  the  Jodge 
of  the  Consistory  Court  ordered  distribution  to  tbejMlers  of  the 
half-blood.  The  administrator  prayed  a  prohibition,  but  the  Jvdg' 
es  of  the  Common  Pleas  were  unanimously  of  opinion  with-  tfe 
Judge  of  the  Consistory  Court,  and  refused  a  prohibition.  It  wm 
afterwards  settled  in  the  case  Crocker  vs.  Watts,  upon  appeal  fo 
the  House  of  Lords,  that  those  of  the  half-blood  should  have  an 
equal  share  with  those  of  the  whole  blood.  Indeed  the  quettiQii  had 
long  been  virtually  decided,  in  the  construction  of  the  statulcf  of 
Ed.  III.  and  Hen.  VIII.  directing  the  Ordinary  to  commit  the  ad- 
ministration of  the  effects  of  a  deceased  intestate  to  the  aext  «f  Jua. 
Upon  these  statutes  it  had  long  been  settled,  that  the  brothecaasd 
sisters  of  the  half-blood,  were  equally  entitled  to  administratioii  m& 
those  of  the  whole  blood. 

The  present  case,  however,  does  not  Involve  the  qucstioo  whelfi- 
er  the  half-blood  stand  in  the  same  degree  of  kindred  as  hrallien  of 
the  whole  blood,  but  whether  they  are  at  all  akin  to  each  tMlier. 
They  have,  indeed,  as  it  r^pects  each  other,bnthalf  tbeUoatf  of 
the  common  stock  from  which  we  are  to  reckon  in  this  casew  Bit, 
whether  two  persons  are  of  km  to  each  other,  does  not  depend '<» 
the  quantity  of  common  blood,  but  on  their  actual  deriviErtio&  tnm 
the  common  stock.  Second,  third  and  fourth  cousins,  are  as  ceaBy 
of  kin  to  each  other  as  father  and  child,  but  more  remote  m  degr^ 
Viewed  in  this  light,  it  is  unnecessary  to  resort  to  precedeaA^.ia 
support  the  claim  of  the  appellants ;  common  sense  and  coanoB 
feelings  are  sufficient  to  decide  against  every  aotbority  short  ef  a 
positive  law. 
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The  Courts  therefore^  reverse  the  decree  of  the  Court  of  Probate  CmMoniM^ 
kk  tfab  case,  and  order  that  distribution  be  made  of  a  moiety  of  the  ^^8137* 
estate  of  the  intestate,  to  and  among  the  appeUants  according  to  v.^%^««^^ 
lair. 


Sandeas  OS.  Hows« 

Is  a»  actios  on  a  proimtrory  note  given  by  the  defeodant  to  tbe  plahitifl;  in  sat^ 
l«&<tion  ofao  injtiry  done  the  plaiotifl^by  the  oreolatioo  of  false  reportf,  iqju- 
lioos  to  the  character  of  the  plainUff*i  wife^  luppoieU  to  have  beeo  put  ia 
circolatioD  bj  the  defendant,  parol  evidence  U  admiaiible  to  prove  that  at  tba 
Itme  of  giving  tbe  note,  the  plaintiiP  agreed  that  if  tbe  defendant  would  latif  • 
if  bin  the  plaintiff,  that  he  the  drfeadant  did  not  origiiiait  mcb  reports,  b# 
«oold  gifo  op  the  not*  to  the  defendant. 

THIS  was  an  action  of  assumpnt  on  a  promissory  note.  On  Franklin, 
tiial  upon  the  general  issue,  the  defendant  offered  evidence  to  prove  i8'ii  * 
the  following  facts :  That  the  note  in  question,  was  given  in  satis- 
faction of  an  injury  done  to  the  plaintiff,  by  the  circulation  of  false 
reports,  injurious  to  the  character  of  the  plaintiff's  wife,  &  which  the 
plaintiff  alleged,were  put  in  circulation  by  the  defendant,  and  threat-^ 
ened  to  commence  an  action  against  the  defendant  to  recover  his  dam- 
ages.-That  at  the  time  the  note  was  given,the  plaintiff  agreed  that  if 
the  defendant  would  make  It  appear  to  his  satisfaction  that  he  the 
defendant  did  not  originate  the  said  reports,  he  tfie  plaintiff  would 
give  up  said  note  to  the  defendant.  And  that  the  plaintiff  had  ac* 
fcnowledged  himself  satisfied,  by  proof  furnished  by  tbe  defendant, 
that  lie  tbe  defendant  did  not  originate  said  reports. 

The  plaintiff  objected  to  the  admission  of  tbe  evidence  offered. 
Tbe  Judge  overruled  the  objection,  and  the  Jury  returned  a  verdict 
for  the  defendant.  The  plaintiff  filed  exceptions  to  the  opinion  of 
the  Judge.  The  cause  upon  the  exceptions  came  on  to  be  heard 
0»  present  term. 

Wetmorej  for  the  plaintiff.  If  a  note  be  delivered  by  the  ma- 
ker to  the  payee  himself,  the  maker  cannot  be  permitted  to 
proveby  parol,  that  the  delivery  was  not  absolute,  but  conditional. 
&p.  N.  p.  221.    Otherwise  if  it  be  delivered  to  a  third  person,  and 
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not  Co  the  payee  hkrisdfi  in  stach  case  the  rattker  of  tbe  ndefafy 
plead  any  parol  mat«er)  as  tbat  it  #a8  delivered  coiidltioaalif  v  It 
an  e6Ctt>w« — ELsp.  N.  p.  222.  Bat  if  aooteiie  delivftedtolbi 
payee,  or  the  party  who  is  to  derive  benefit  under  it,  it  is  not  anif^ 
erow.— Shep.  55, 56^  57.  S  Bac.  Ab,  820, 694—5.  Cranch,  Mocs 
V9,  Biddell.  After  a  legal  delivery  of  the  note  by  the  deleadaatya 
right  to  tlie  note  became  vested  in  the  plaintiff,  and  nothing  can  he 
shewn  by  parol  evidence  to  defeat  that  right, — Phil.  Ev.  439* 

Swift  J  for  the  defendant*  An  agreement  made  at  the  time  of  exe- 
cotiAg  a  note,  orjother  wriHen  isintiple  contract,  that  the  pay^  shaft 
give  up  the  note  or  other  wilting,  upon  the  performance  of  some 
act  hy  the  payor,  is  valid  and  founded  on  a  valuable  condderadon : 
and  the  payor  may  give  such  contract  and  the  performance  of  sncfa 
contract  4n  evidcute  under  the  general  issue.-^-9  John.  Rep.  232. 
1  Sel.  N.  p.  4a  1  Chit.  pi.  472*  7  John.  Rep.  26>  883.  Pirol 
evidence  is  admissible  to  prove  such  contract,  as  it  does  not  in  any 
manner  impeach  or  contradict  the  note.-—!  0  Joha.  Rep*  224»  11 
John.  Rep.  50. 

The  present  case  bean  no  analogy  to  «  conditional  delhreiy)  but 
is  strictly  and  iegaHy  a  case  of  accord  and  aatisfactkNi*-!-^  Es^ 
Rep.  Qi5. 

But  the  note  in  this  case  is  void  for  want  of  a  coastderatlom-i-^^ 
John.  Rep.  224.     11  John  Rep.  ^     1  Camp.  4(X 
.  If,  however,  we  are  incorrect  as  to  theiprliKiples  of  law,  iheCoitft 
will  not  grant  a  new  trial,  as  h  is  appefeiit  Ihat  jittttcehtstecki 
done  in  the  cas?.-^  Sal.  644.    U  Wik  306. 

The  biU  of  exceptions  in  this  casepr  contained  another  poiotwliiel 
arose  from  the  deeuiien  of  the  Judge  in  ezoloding  a  depoii6oi^  fort 
defect  in  the  caption.  The  Court  before  which  the  deposition  wts 
to  be  Used,  was  in  the  caption  described  as  feUows — ^^to  beiM 
In  a  t^tist  to  b^  tieard  and  tried  before  the  tionorabTe  Cotmiy  h&t 
to'beholdeniil.''' 

By  the  Court,  The  evidence  admitted  by  the.  J«n%^  tofMtt 
the  contract  made  at  the  time  the  note  was  executed,  that  in  case 
the  def(&n^ant  vrould  Iftiak'e  tt  Sppd^  to  *the  s^tis&ction  of  th^  pbnn- 
tiff,  that  he  Ihe  defelldddt  did  W6t  6)rlfgii\tlte,  'tis  w^  &11^ged,  repbib 
Snftfrbtis  t6  th^  t:hariicter  of  th^  pldititlif^s  wjf(^,tie  th^  plaintiff  wo^ 
give  up  said  note  tb  the  defendant,  was  tegftlly  dnd  property  aiWt* 
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t«d.    And, » it  W^  ptovW  tb  ttas  Jrt^  thttt  thfe  pWntiff  wai  dfttis*.  Fr^nWm. 
fied  thM  Ihe  deftttifant  did  «bt  W'igirtfctfe  Writh  Wpom,  Ihb  dfeftwdfeftt     ^^rk 
#A*  dWriy  *tttittW  to  a  Vctditt,  <*rM<Jb  btight  tttrt  to  bfe  dlrtttrbfed.      <0^v^ 

Thk  tiiaehte  did  h6t  ^t  ^H  conttidltt  thft  note,  bttt  pf otfed  Hrti    Saunden 
thfe  pW'tf^Si  hlid  iigj^  on  A  ttiode  by  l^ich  tli*  dcfehdfem  might  4Ul-     Hoie! 
isff'  \hh  ftote  by  the  pferiorWAilcfe  tf  4i  Ritittt  Act  5  And  Wh«n  that  m, 
w«p^oh»iM  by  th^  defttodtot,  the  toote  trW  sts  d^v  paid  attd 
sttti»led  116  tbou^  the  dfefertdaht  hftd  paid  the  atndiftit  b  wohcy- 

The  evidehcft  did,  ihde^y  prof*  a  tl^alit  of  t6dsiderailott  fol^  th« 
note,  as  there  was  no  other  considera^n,  but  a  discharge  of  the  de- 
fendant from  the  plaintiff  tor  damages,  for  the  supposed  injury  which 
the  defendant  had  done  him  by  slandering  the  character  of  the  plain- 
tiflPs  wife,  and  as  it  afterwards  appeared  that  the  defendant  had  not 
done  the  injury,  there  Wfts  Ho  considei^tion  for  the  note  5  and  yet, 
in  point  of  law,  the  evidence  ^oold  not  be  admitted  for  the  purpose 
of  proving  a  want  of  cot^deration^  When  owe  man  alleges  that  an- 
other has  done  him  an  injury  by  the  commission  of  a  trespass  upon 
Jiis  person  or  property,  or  by  slandering  his  character,  and  the  par- 
ties meet — ^make  an  amicable  settlement — agree  on  the  sum  to  be 
pM  a)  a  satisfoMion  for  the  MppOMd  itijuryj  ^Md  *  ipate  be  giVen 
to  atiittte  the  p&yment  of  that  ^m,  ki  a  ft^lt  upon  anch  note,  ih«  dt«- 
fendant  todld  not  be  (i^fteitt^  to  dd^ttd>  on  the  grottild  that  he  did 
not  commit  the  iiljury  tot  the  satisfaction  of  whtch  be  had  executed 
the  note :  it  coiAi  sot  be  permitted  in  a  suit  on«  promissory  note 
to  try  an  action  of:  trespass  or  slander  as  the  case  might  be.  l^he 
law  will  not  permit  such  amicable  settlements  to  be  disturbed.  And 
so  it  seems  the  piMties  understood  the  law  ip  this  ca^e.  They  did 
not  suppose  that  the  deiandant  caukt  avoid  the  note  by  proving  that 
he  did  not  commit  the  injury  for  a  satisfaction  of  wliich  the  note  was 
given,  nor  were  they  so  unwise  as  to  agree  that  the  defendant  might 
do  i».  iBut  they  did  agree  that  if  the  dfeftndaht  wonld  ptocur^  fevi- 
iehct  which  should  satisfy  the  pliiimiflr.  that  hfe  th«  dcfeddaitt  dM 
kbt  commit  t'heiHjurycbmpteined  of,tb^the^oUldgivfeup  thenbt^, 
<*hi  oAtir  WOi-ds  that  he  would  atc^ptlhrdb  satisfaction  of  thfe 
bote,  this  the  defendant  did,  which  in  law  artd  reason  wai  b  sat- 
isfaction of  the  note. 

H6W^  the  toase  woakl  have  been  cbnsldereid,  wtthoitt;  proof  0t' the 
acknowledgement  dfUie  (>hMmiff  that  he  was  satisfied  of  the  irnio- 


Digitized  by  CjOOQ IC 


360  CASES  IN  THE  SUPREME  COURT 

J^ranJUai^  cence  of  tbe  defendant,  but  with  proof  sufficient  to  satisfy  any  t^ 
182 1 .'      sonable  man  of  his  Innocence,  it  is  onnecessary  here  to  decidt« 

In  relation  to  the  deposition  rejected  by  the  Judge,  tbe  Court  sit 
dear  that  his  decision  was  correct.  It  is  by  force  of  tbe  statute  to- 
lythat  depositions  are  admitted  aa  evidence,  andtheprovi^ooiof 
the  statute  must  be  substantially  complied  with.  The  Court  can- 
not supply  any  material  defect.  In  this  case  tbe  defect  in  the  cap- 
tion is  material ;  it  does  not  appear  in  what  Couit  tbe  depositioa 
was  to  be  used.     Let  judgmmt  be  entered  on  the  yfrdiot. 


TUTTLK   Vi.   CaTLW. 

If 'A.  proffiife  B.  to  pty  hitn  $150  for  L  C.  wbM  lie  tliall  eome  oTage^  L.  C.  mt 
neither  maiotain  to  action  oo  such  costrftet,  nor  diichar|e  it 

CMicndmf      THIS  was  an  action  of  (mumpsitf  on  a  receipt  or  coiAnct  ia 
*l82i'.      writing,  in  the  following  words : — 

Received  of  Tbaddeus  Tuttle  one  hundred  and  fidy  doUars,  tobe 
paid  la  obl^ions  against  some  good  man  or  men,  to  bean  interest, 
for  Levi  Coit  when  he  comes  of  age,  on  account  of  said  TuttJe. 
(Signed)  MOSES  CATUN. 

On  trial  upon  the  general  issue,  the  defendant  ofiered  inevideace 
a  discharge  of  the  contract,  executed  by  Levi  Coit  after  he  cametiC 
age,  which  was  rejected  by  the  Judge,  and  the  Jury  returned  aver* 
diet  for  the  plaintiff.  Exceptions  were  taken  to  the  oj^nioo  of  the 
Judge  and  allowed  by  him ;  and  at  the  present  term  the«Mse£aiBe 
on  to  be  heard  upon  the  exceptions. 

Fan  yegg,  for  the  defendant  It  is  apparent  that  tbe  promne 
on  which  this  action  is  founded  was  made  for  the  sole  benefit  of  Le- 
vi Coit ;  and  the  person  for  whose  benefit  a  contract  is  made  dm^ 
inaintain  an  action  on  the  contract ;  he  must  therefore  be  compe- 
tent to  discharge  the  cause  of  action. — 1  Com«  on  Con.  564«  1 
Com.  Digest,  206. 

Jdimgf  for  the  plaintiff.  It  seems  not  to  be  questiosied  in  dii 
case,  ^t  the  parties  made  a  good  and  valid  contract,  and  ibfi 
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Ifae  plaintiff!^  entitled  to  recover,  unless  CoH  bad  such  a  vested  right  ^^^ST*"' 
in  the  contract,  that  he  was  competent  to  disdiarge  it.  1821* 

Coit  was  no  party  to  the  contract,  nor  did  an  j  part  of  the  consid-^ 
eration  pass  from  him,  and  no  contract  on  the  part  of  Catlin  to  pay 
to  him.  It  would  «eem  from  an  examination  of  the  papers  that  the 
parties  had  in  view  the  future  interest  of  Coit :  but  whether  he 
should  receive  any  benefit  from  the  contract,  depended  on  the  will 
of  Tuttle.  If  there  was  any  contract  between  Tuttle  and  Coit,  and 
Tuttie  was  under  obligation  to  pay  him  any  thing,  that  contract  may 
be  enforced.  If  Tuttle  was  not  under  any  obligation  to  Coit,  but  at 
the  time  intended  this  ^150  as  a  gratuity,  it  ought  to  remain  at  his 
control.  He  did  not  then  absolutely  give  it  to  him,  and  the  circum- 
stances of  the  parties  may  now  render  the  execution  of  that  inten« 
tioa  improper.  The  situation  of  the  parties  may  be  such^  as,  ei- 
ther from  the  misconduct  of  Coit  he  ought  not  to  receive  it,  or  that 
superior  obligation  on  the  part  of  Tuttle  to  his  own  family  may 
have  rendered  it  improper  that  he  should  give  it;  of  this  he  must 
be  the  judge,  and  the  law  will  not  deprive  him  of  this  right. 

Coit  could  not  maintain  an  action  upon  this  contract ;  and,  if  he 
had  no  rights  which  he  could  enforce,  he  had  none  which  he  could 
discharge.  To  maintain  a  suit  upon  a  contract,  it  must  appear 
that  the  plaintiff  was  a  party  to  the  contract,  or  that  the  considera- 
tion for  the  promise  moved  from  him.  ^  In  this  case,  the  considera- 
tioo  passed  wholly  from  Tuttle.  It  daes  not  appear  that  Coit  had 
any  interest  in  the  $150,  or  any  claim  to  it,  except  from  the  liberal 
intention  of  Tuttle.  If  a  bond  be  executed  to  A.  conditioned  to  pay 
a  som  for  the  benefit  of  a  third  person,  no  action  can  be  maintained 
in  the  name  of  such  third  person  for  the  sum,  and  can  be  maintain- 
ed in  the  name  of  A.  only }  nor  can  such  third  person  discharge  the 
bond. — 2  Day,  550. 

It  has  been  said,  that  a  consignee  of  goods  may  maintain  an  ac* 
tion  against  a  carrier  for  not  delivering  them ;  but  in  such  case  the 
carrier  has  made  an  express  contract  to  deliver  the  goods  to  the 
consignee.  In  this  case  Catlin  entered  into  no  contract  to  pay  Coit, 
hot  to  pay  Tuttle. — Beside,  the  case  of  the  carrier  is  governed  by 
the  law  merchant,  not  by  the  common  law. 

By  the  Court.  The  words  of  the  written  contract  on  which  this 
action  is  founded  are,  <<  Received  of  Thaddeus  Tuttle  $150  to  be 
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Ckmtmdtn^  pfM  in  obdjg^oiut  agaimt  ^omogoo^  man  or  men,  tob^onioterettt 
^^\      for  Levi  Coit,  wh«o  b^  condoa  of  «g9^  <^  Accoupt  ot  Tliadctew  Tot* 


ife.^'  Tuttic  wai  Catfia  were  the  ovily  partis  to  iliis  cotuniet :  k 
Tutti«  4q^  not  «pp^ar  tlmi  CoH  had  any  knowMge  of  H.  The  9uii  of 
CtUiii.  $150  wWcU  Catlin  receiv^^  gf  Turtle  muat  be  taken  to  have  ban 
Tuttla's  money,  ip  cqnfid^ratiop  of  which  CatliQ  proini^e^  ^q  pqr 
Ibe  amount,  in  ebligaUons  to  Tflttle— not  tQ  CQit,  In  evefy  coalr^ct 
a  promts?  to  pay  <^  deliver  property  withoMt  naoniaglbepefsoa  to 
vhom  the  payment  i$  ^  be  made >  is  a  proviise  to  iMyr  to  the  pfrsoa 
with  whom  the  contract  is  made-~bis  name  ia  undeiitood  &  si^ipli- 
ed  in  construing  the  contract.  Catli^^^aa  by  the  tenw  of  th^  caKitra<^ 
boldentopay  te  Tuttle  within  a  reasonable  time :  he  bad  ad  the 
whole  time  until  Cwt  ^boirfd  come  of  age,  within  which  tp  nabs 
the  payment.  The  obligation?  were  t«  be  on  intere^t^  endeptfy 
with  a  view  that  the  sum  might  accumulate  in  Twttle'a  bawls  VlA 
Coit  should  come  of  agei  for  whose  benefit  Tqttle  then  a^eadfi 
It. 

It  18  admitted  that  this  contract  has  pot  baen  fulfilled  by  0^ 
that  he  has  not  paid  or  delivered  the  pbligations  ta  Tutthi^  hattl>c 
defendant  relies  on  a  discharge  of  the  contract  from,  Coit.  Tq4s- 
cide  that  this  discharge  cannot  avail  him,  it  is  nnneceasary  to  gQ  iatD 
a  critical  examination  of  the  law,  relative  to  the  maiiUenant^f  «(» 
action  by  a  third  person  for  whose  benefit  a  promiae  U  mada.  For 
even  in  the  case  of  a  contra<;t  niado  fpr  the  benafit  <tf  a  third  pv- 
son,  a  relation,  snch  third  person  cannot  maintain  an  nctioD  9n  ^ 
contract,  unless  it  appear  that  th^  person  making  tbe^TontiactiBr 
tended  that  he  should  receive  and  have  the  absolute  isoatrol  a(  the 
property  when  paid ;  and  this  cannot  appear  ufiless  the  promise  be 
to  pay  to  such  third  person,  4^nd  certainly  it  d^»es  not  appear  in 
this  case  that  Tuttle  ever  intended  that  Coit  should  bava  the  fos- 
session  or  control  of  this  property  when  he  should  come  of  ag«,aL 
though  he  might  baye  intended  that  he  should  have  the  benefit oif  it* 
The  discharge  cannot  be  admitted  in  evidence. 

Verdict  hr  the  plaintiff. 
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FrankKn^ 
Bush  vs.  WhiTNBT.  December, 

1821. 

If  (he  plain  tiff  and  dcrendant  in  an  actipo  of  Ejectment  both  claim  the  tame  Lot 
uiKier  the  lauie  diviiioo,  they  are  both  estopped  from  denying  the  legality  of 
fuch  division. 

The  Selectmen  of  the  several  jowns  in  thia  State,  io  which  there  is  a  Glebe  Rigbt, 
are  en>powered  by  statute  to  lease  the  lands  beloofing  to  such  Right,  rescrr- 
i«^  an  annual  rent ;  but  have  no  authority  to  make  any  other  conveyance  of 
euch  lands.  If,  therefore,  the  Selectmen  of  a  town  make  a  conveyance  of 
aach  Glebe  land  in  fee,  such  sonveyance  is  void— neither  conveyiog  any  title 
to  the  grantee,  nor  affecting  the  rights  of  the  town. 

THIS  was  an  actioo  of  Ejectment  for  Lot  No.  123  in  the  town 
of  St«  Albans,  On  trial  upon  the  general  issue,  the  plaintiff  exhi- 
bited evidence  of  a  title  in  himself  to  several  proprietors'  rights  in 
the  town  of  St.  Albans^  but  produced  no  evidence  of  a  proprietary 
division  of  said  town,  nor  did  he  attempt  to  prove  that  the  Lot  in 
question  had  been  in  imy  manner  set  to  either  of  his  rights,  but  re- 
lied on  his  right,  as  a  tenant  in  common,  to  recover  against  the  de 
fendant,  he  being  a  stranger  to  the  proprietorship. 

On  the  part  of  the  defendant,  it  appeared  in  evidence,  that  in  tb^ 
year  1789,  Levi  Allen  surveyed  the  Lot  in  question,  with  a  num- 
ber of  other  Lots  in  the  town  of  St.  Albans. — That  in  September, 
1790,  the  Lot  in  question  was  designated  by  pitch  as  a  Glebe  Lot. 
— ^That  in  1800,  the  Selectmen  of  the  town  of  St.  Albans  gave  a 
lease  of  the  same  Lot,  as  laid  to  the  Glebe  Right,  to  one  Bebee, 
who  went  into  possession  under  his  lease  from  the  town,  and  con- 
tinued in  possession  until  the  year  1806,  when  he  sold  hb  posses-  . 
3ion  to  the  defendant,  who  also  took  a  lease  of  the  Lot  from  the 
town,  and  has  ever  since  continued  in  possession. 

The  plaintiffthen  offered  evidence  to  prove  that  in  the  year  1811, 
the  Selectmen  of  the  town  of  St  Albans  conveyed  the  Lot  in  ques- 
tion to  the  plaintiff  in  fee,  and  took  another  Lot  in  exchange  as'and 
for  a  Glebe  Lot« 

To  which  evidence  the  defendant  objected. 

By  the  Court.    The  plaintiff  admits  that  the  defendant  had  been 
in  possession  ofthe  Lot  more  than  fifteen  years  before  the  com- 
mencement of  the  present  action,  but  insists  that  the  defendant  is 
estopped  from  setting  up  his  possession  as  adverse  to  the  plaintiff^ 
47 
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Frmddin^  the  grantee  of  the  town,  the  defendant  having  possessed  the  Lot  la. 
1821  *  ^^  ^^^  town.-^And  that  the  plaintiff^  being  a  tenant  m  commoii  in 
the  tovn,  is  entitled  to  recover  against  the  defendant,  who  appeaa 
to  he  a  stranger  to  the  title,  unless  he  be  permitted  to  set  ap  hit  pos- 
session as  adverse  to  the  plaintiff.  There  can  be  no  foundatkNi  for 
this  citum  of  th^  piaintiflf. 

It  appears  that  the  town  •{  St.  Albans  was  many  years  sio<e  A- 
vided  into  severalty,  or  at  least  a  part  of  the  township — ^tbe  Lot  in 
question  beir^  laid  to  the  Glebe  Right*  This  the  defendant  fan 
adflsitt^,  by  accepting  a  lease  of  the  Lot  from  the  town,  as  a  Lot 
laid  to  the  Glebe  Right.  The  plaintiff  has  also  admitted  the  dhis> 
ion  by  accepting  from  the  town  a  deed  of  the  same  Lot.  Now  if 
the  plaintiff  and  defendant  both  claim  the  same  Lot  under  the  same 
division,  they  are  both  estopped  from  denying  the  legality  of  the 
division,  as  they  are  estopped  from  contesting  the  ^le  which  tkej 
both  derive  from  the  same  common  source  of  title.  Bui  In  tlie  preft> 
ent  case  the  plaintiff  and  defendant  do  both  derive  tbar  title  froM 
the  same  common  source,  the  town  of  St.  Albans  j  the  defendaiic 
by  his  lease,  and  the  plaintiff  by  his  deed ;.  and  it  appears  that  die 
defendant  has  the  elder  and  better  title.  Apd  if  it  be  admtttpd  m 
such  case  that  either  party  may  set  up  an  ddar  and  better  tkk  tlna 
that  which  is  derived  from  the  common  source,  how  does  the  pUn* 
tiff  attempt  it  in  thb  case  ? — Simply  by  denying  the  legaiil^  cf  the 
division,  in  order  to  let  in  his  title  as  a  tenant  in  commMi.  Bot  ne 
have  already  seen  that  he  is  estopped  firom  denying  the  kgaBty  «f 
the  division.  Bteide,  if  this  were  a  Glebe  Lot,  the  3electatien  of  St 
Albans  had  no  authority  to  convey  it  in  fbe.  The  Seiedaen  of 
the  several  towns  in  which  there  are  Gkbe  lands  ate  empowered 
by  statute  t*  lease  them,  reserving  an  uinual  rent ;  thb  b  the  extent 
of  their  authority,  and  if  they  exceed  thb  authoriQr>  hy  Mtapdag 
to  convey  them  in  any  other  manner,  their  conveyance  b  ntlertf 
void — neither  convening  any  title  to  their  grantee,  nor  afiecting  the 
rights  of  the  town.  If  this  were  not  a  Glebe  Lot,  it  does  not  appetr 
that  the  town  of  St.  Albans  had  any  title  or  claim  to  it  whatever: 
and  it  is  clear  that  the  defendant  cannot  be  dbturbed  in  the  enjoy- 
ment of  die  Lot,  either  by  the  town,  or  by  their  subsequent  grantee. 
The  evidence  offered  must  therefore  be  rejected. 

The  plamtiff  moved  for  liberty  to  enter  a  nonssuit  which  was 
grants 
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^  I«22. 

An  aetioQ  of  MtswnpsU  will  lie  agiioit  <  corporation  oo  a  promisiory  note  or  ^^^N/^^^ 
other  finplt  cootraet,  nftde  by  tbeir  a{eBt«  dulj  autborited  to  roat«  luch     Proctor 

•^^'^^  We\*ber. 

THIS  was  an  action  of  asnmprii  on  the  following  promissory 
note : — 

<^  I  Christopher  Webberi  as  Afent  of  the  Gfcen-Mountain  Turn- 
pike Corporation  promise  to  pay  J.  &  J.  Proctor  the  sum  of- '  '* 
dollars. 

(Signed)  CHRISTOPHER  WEBBER, 

Agent  of  the  Green-MoumUtiM  TwnU'  • 
pike  Corporation^^     ^ 

On  trial  of  this  case  upon  the  general  issue,  the  counsel  for  the 
defendant  objected  to  the  giving  ef  the  note  in  evidence  to  the  Ju» 
ry,  for  a  variance  between  the  note  declared  on  and  the  note  ofier* 
ed  in  evidence,  which  objection  was  overruled  by  the  Judge. 

The  counsel  for  the  defendant  then  produced  evidence  to  prove 
that  the  note  in  question  was  given  in  satisfaction  of  a  demand  in 
favour  of  the  plaintifik  against  the  Qreen-Mountatn  Turnpike  Cor- 
poration 5  and  that  Webber  was  the  agent  of  said  Corporation,  au- 
thorised and  empowered  to  settle  the  aforesaid  demand  of  the  phin- 
iifis,  and  other  demands  against  said  Corporation,  and  requested 
the  Judge  to  charge  the  Jury  that  said  Corporation  were  liable  to 
pay  said  note,  and  that  the  defendant  was  not  liable  in  law  to  pay 
it.  The  Judge  refused  s»  to  charge  the  Jury,  but  charged  them, 
that  an  ac^on  of  oMrngmpmi  tanaot  be  maintmned  against  a  Corpo- 
ration, and  they  found  a  verdict  for  the  plaintiffii. 

The  counsel  for  the  defendant,  filed  a  motion  for  a  new  trial,  up- 
on which  the  cause  came  on  to  be  heard  the  present  term. 

HutcMnson  for  the  defendant.  This  is  an  action  on  a  note 
charging  the  defendant  in  his  individual  capacity.  The  defence  set 
up  is,  that  the  defendant  gave  the  note,  as  agent  of  the  Green-Moun* 
tain  Turnpike  Corporation — that  he  gave  it  for  their  debt,  and  de- 
dared  his  agency  on  the  face  of  the  note. 

The  defence  arose  in  two  ways— first,  on  objection  to  the  read- 
ing of  the  oete  as  evidence  to  the  Jury,  and  we  contended  that  it 
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Whtdaor,  ougbt  to  ha¥e  been  excluded^  on  either  of  two  gitmnds — ^fint.  tt  it 
^iS^  described  as  the  note  of  the  defendant,  and  it  appears  on  the  face  of 
it  to  be  the  note  of  the  Corporation.  If  the  plaintifis  would  cob- 
teAd,  that  the  defendant  is  holden,  by  reason  of  his  attemptliqr  10 
bind  the  Corporation  when  he  had  no  power  to  do  it,  thej  sboold 
have  framed  a  declaration  according  to  the  foct,  and  given  noike 
to  the  defendant,  and  taken  upon  themselves  the  burthen  of  proviag 
that  the  defendant  defrauded  the  plaintifis,  by  palming  upon  thai 
the  note  of  the  Corporattoa  wrongiblly*  Secondly — if  this  mode 
of  declaring  on  the  note  can  be  supported,  still,  as  the  noto^  wheR 
produced,  prima  fade  is  not  the  note  of  the  defendant,  bat  of  iIk 
Corporation,  that  jprtnm/aeie  appearance  should  have  been  done 
away  by  proof  on  the  part  of  the  phuntifTs,  before  tlie  reading  of 
the  note. 

The  second  shape  in  which  the  defence  was  presented,  and  10 
which  the  defendant  was  driven  by  afaihireontheirstgnMuid, 
was,  by  adducing  proof  that  the  defendant  was  the  agent  of  tbe 
Corporation — ^that  the  plaintiffs  knew  it. — ^That  the  plaintifis  ^ai 
sustained  damage  by  the  fall  of  a  bridge  which  the  Turnpike  Gor- 
poration  were  bound  to  repair;  that  the  defendant  settled  tbeK 
^^Bjoajgci  by  giving  the  note  in  question. — That  all  such  pnidentiai 
concerns  of  the  Corporation  were  usually  attended  to  bytbeir 
agents. — That  the  directors  intrusted  this  particular  business  irith 
tbe  defendant  Webber,  as  agent  of  the  Corporation. — ^That  the 
by-laws  of  the  Corporation  confer  very  uolioftited  powers  upon  tbeir 
Qgents. — That  this  was  all  a  fan:  transaction,  imderstood  alike  bj 
all  parties. — ^And  there  was  no  pretence  that  the  Turnpike  Corpo- 
ration ever  objected  to  their  liability  to  pay  this  note.  Tb&  decis- 
ion of  the  Judge,  that  on  this  evidence,  the  pl«iQtif&  were  entitkd 
to  recover,  cannot  be  supported  by  law,  and  if  not  by  law,  soely 
in  no  way  ;  for  this  is  clearly  an  attempt  by  the  plaintiffs  to  cfaaige 
the  defendant  in  a  way  that  neither  he  nor  the  plaintifls  thought  <tf 
when  the  note  was  given.  As  the  plaintifls,  therefore,  are  seeking 
strict  law,  we  will  produce  authorities  to  shew  that  they  are  not  by 
law  entitled  to  recover. 

The  case  Mann  r.  Chandler,  9  Mass.  Rep.  SZ5  was  an  action 
on  note  given  by  the  defendant,  as  Treasurer  of  the  Dorchester 
Turnpike  Company— his  capacity  being,  as  in  the  present  case, 
stated  at  the  beginning  and  end  of  the  note.     But  in  that  case  the 
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note  was  so  described  la  the  declaration.  In  thai  case,  as  in  the  Windsor^ 
present,  it  was  c4)ntended  that  the  defendant  was  not  legaily  au-  ^"l^jj' 
thoriseil  to  bind  the  Corporation^  but  the  Court  decided  otherwise, 
not  because  the  charter  or  by-laws  of  said  Company  expressly  con- 
ferred any  such  powers,  but  the  Court  said  ^<  it  caonot  be  doubted 
that  the  Corporation  is  itself  liable — the  consideration  moved  whol-' 
ly  Ifom  them.  It  is  very  apparent  that  the  plaintiff  did  not,  at  the 
time  of  receiving  the  n*tes,  look  to  the  defendant's  penooal  secnri^ 
ty.  The  whole  transaction  was  on  behalf  of  the  Corporation* 
Their  property  b  liable,  and  the  defendant's  is  not"  The  same 
reasoning  applies  throughout  to  the  present  case.  We  also  cite 
Hodgson  o.  Dexter,  1  Cranch  345.*<-I>exter  had  given  the  bond 
under  his  private  seal,  but  had  described  himself  as  secretary  at 
war,  and  gave  the  bond  for  the  rent  of  buildings  for  the  use  of 
g«veFiunent ;  and,  as  it  was  wholly  a  government  concern,  the  sig- 
nature and  private  seal  of  Dexter  were  adjudged  not  to  bind  him 
personally*  We  cite  also  the  case  Mackbeath  v.  Haldimand,  1  T« 
Rep.  172. — The  reasarang  of  the  Court  and  their  decisbn  in  this 
case  shew  that  the  plaintifis  cannot  maintain  the  present  action 
against  Webber  on  this  note. 

Marsh  for  the  plaintiffs.  The  defendant  by  the  terms  of  the 
note  in  question,  promised  as  agent,  and  signed  the  note  as  agent  of 
the  Green-Mountain  Turnpike  Corporation,  and  the  question  is, 
whether  by  this  note  he  bound  the  Corporation,  or  himself  in  his 
private  capacity ;  if  the  former,  the  action  is  misconceived,  and  the 
defeiident  is  entitled  to  judgment;  if  the  latter,  judgment  must  be 
entered  on  the  verdict. 

It  would  seem  that  the  defendant,  by  the  very  terms  of  the  con- 
tract, meant  to  bind,  and  did  bind  himself  in  his  individual  capacity. 
The  expression  is,  "  I,  as  agent  for  the  Green-M ountain  Turnpike 
Corporation,  promise  &c."  The  promise  is  made  by  the  party 
signing  the  note,  and  does  not  purport  to  bind  any  oae  else.  The 
object  in  using  this  mode  of  expression  was  to  make  it  appear  that 
it  was  a  contract  concerning  the  affairs  of  tiie  Turnpike  Corpora- 
tion, and  against  which  the  Corporation  were  bound  to  indemnify 
the  defendant,  but  still  he  contracted  for  and  bound  himself. 

An  attorney  or  agent  contracting  for  his  principal,  must  contract 
in  the  principal's  name,  and  must  place  the  principal's  name  to  the 
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contract,  aodhissatly  ifa  seal  be  required^  he  caniMl  othenrae 
bind  the  principal.     Strange,  705. 

If  it  appear  Irom  the  terms  of  the  contract  to  have  been  tbe  j 
tion  of  the  defendant  to  bind  himseU^  or  if  from  a  proper  i 
tion  of  tlie  terms  of  the  note  it  is  his  contract,  and  binds  Boooeefaet 
he  is  liable  on  the  contract  in  his  individual  capacity. 

It  is  clear  that  a  persofiv  jnay  contract  for  another — that  is,  faM 
himself  tfiat  another  shall  perform  a  certain  act,  as  wdl  by  sia^ 
contract  as  by  specialty*  A.  may  agree  that  if  6.  will  credit  €•  he 
(A.)  will  be  accountable  that  C.  shall  pay.  Here  the  trusting  of  C. 
is  a  good  consideration,  and  where  the  statute  qf  frauds  is  not  io 
force,  the  contract  would  be  binding,  though  made  by  parol,  and  if 
in  writing,  would  be  valid  notwithstanding  the  statute.  So  here, 
the  acknowledgement  of  value  received,  and  especially  the  do- 
charge  executed  by  the  pUintifis  to  the  Corporation  is  a  snflicieat 
consideration  for  a  promise  by  a  third  person. 

In  this  case,  however,  the  defendant  did  not  contract  tint  a  third 
person  should  pay,  but  that  he,  as  agent,  would  pay :  let  him  pay 
as  agent,  and  the  plaintifls  will  be  satisfied. 

It  cannot  be  seriously  contended  that  this  note  as  soch  binds  the 
Corporation ;  it  does  not  purport  to  be  a  contract  by  them,  but  an- 
other promises  fbr  them,  or,  which  is  the  same  thing,  as  their  a- 
gent — not  that  the  Corporation  shall  pay,  but  that  he  will  pay. 

It  may  be  doubted  whether  a  Corporation  of  this  kind,  as  it  can 
act  only  by  its  seal,  can  make  a  promissory  note  by  which  it  would 
be  bound  as  such,  notwithstanding  the  case^  Mann  o.  Chandler,  9 
Mass.  Rep.  3S5,  which  will  be  more  particularly  noticed  hereafter. 

The  agents  of  a  Corporat'on,  can  bind  them  for  work  and  Ubor, 
at  least  on  a  quantum  mermiy  and  for  materials  found  on  a  qumtum 
vahhant^  and,  perhaps,  an  agreement  for  a  particular  price  by  the 
agent  may  be  evidence  that  such  price  is  reasonable.  But  no  case 
is  found,  except  the  case  above  alluded  to,  where  it  is  held  that  a 
Corporation  of  this  kind  is  bound  by  a  promissory  note  or  other 
written  contract  made  by  its  agents,  and  not  under  the  seal  of  the 
Corporation. 

Where  the  seal  of  tlie  Corporation  is  affixed  by  one  harioga 
right  to  affix  it,  it  becomes  the  deed  of  the  Corporation,  and  cov^ 
nant  will  lie  against  the  Corporation  for  a  breach.  So,  perhaps  a 
Corporation  may  be  bound  by  a  vote  entered  of  record. 
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It  is  not  easy  to  perceive  why  the  agents  of  such  Corporation    HViiAw, 
should  have  power  to  bind  the'^r  principal  by  a  promissory  note —      i^ 
power  to  bind  them  for  such  things  as  are  necessary,  and  to  the 
amount  of  what  such  necessaries  are  worthy  is  all  that  is  needful  or 
safe  in  the  hands  of  such  agents.    They  certainly  cannot  issue  notes    Webber, 
on  any  and  every  speculating  project,  which  would  bind  the  Corpo^ 
ration.  If  they  can  issue  notes,  why  not  ever  so  many,  and  become 
at  once  a  banking  institution  ? 

To  these  remarks  banking  Corporations  are  an  exception,  be- 
eause  they  are  mcorporated  for  the  express  purpose  of  issuing  notes, 
and  are  expressly  empowered  to  issue  them. 

The  authorities  all  shew  tliat  in  case  of  instruments  under  seal, 
the  agent  or  attorney  must  act  in  the  name  of  his  principal,  and  af* 
fix  the  seal  of  his  principal,  and  if  he  otherwise  execute  a  sealed  in- 
strument, he  binds  himself,  not  his  principal.  To  this  effect  is  the 
case  of  Wilks  and  another  v.  Back,  2  East,  142.  Wilks,  by  virtue 
ol  a  power  of  attorney  from  his  former  partner,  James  Brown,  ex- 
ecuted a  bond  of  submission  of  a  matter  of  controversy  with  Back, 
and  signed  the  bond  in  the  following  manner : 

<<  MATTHIAS  WILKS,  (L.  S.) 
for  JAMES  BROWN. 
MATTHIAS  WILKS.  (L.  S.)" 
And  the  bond  was  sealed  and  delivered  by  Wilks  for  himself  and 
his  late  partner,  Brown,  but  Brown  was  not  present*  This  was 
adjudged  to  be  the  same  thing  as  if  he  had  said  ^  James  Brown,  by 
M.  Wilks  f  but  it  was  agreed  by  all  that  the  aUorney  must  act  in 
the  name  of  the  principal.  And,  no  doubt  the  tenor  of  the  bond 
wasy  '  We,  M.  Wilks  and  James  Brown,  acknowledge  ourselves 
bound,  &c.'  and  in  this  case  many  older  cases  are  cited  to  the  same 
effect,  from  Ld.  Ray,  Strange,  Sec, — So  is  the  case  of  Appleton  v. 
Binks,  5  East  148,  where  one  actit^  for  another,  and  using  his 
own  name  and  seal,  was  judged  to  have  rendered  hunself  liable. — 
So  in  the  case  Tipplts  r.  Wather  et  al.  4  Mass.  Rep.  595. — ^The 
defendants  were  a  committee  of  the  Directors  ef  the  Middlesex 
Tompike  Corporation,  and  as  such  entered  into  a  contract  with 
the  plaintiff,  but  they  used  their  own  names  and  seals,  and  were  ad- 
judged personally  liable. 

So  is  the  law  also  in  the  case  of  executors  and  administrators. 
Where  an  executor  conveys  real  estate  of  the  testator,  and  covt- 
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Windsw,  nants  in  his  capacity  of  executor,  and  signs  as  ezecator,  usiog  die 
^11 82$*  expression,  *  witness  my  hand  and^eal/  he  is  holden  in  his  private 
capacity-^Barry  v.  Rush,  1  D.  de  E.  691*  where  an  admioistrator 
had  submitted  a  matter  of  controversy  to  arbitradon,  and  co?csaRt- 
ed  to  abide  the  award,  he  was  held  liable  hi  hb  individual  capacily, 
and  could  not  plead  plene  admtnistravit.  So  the  case  Sumner  ad- 
ministrator V.  Williams,  8  Mass.  Rep.  196, 207-  where  the  dcfead- 
ants  were  admwistrators  of  Dudley,  and  had  conveyed  lands  beloiig- 
ing  to  the  estate  of  the  intestate,  and  covenanted  in  their  capacity 
of  administrators,  were  held  liable  in  their  private  capacity  by 
Sewal,  J«,  and  Parker,  J. — Sedgwick,  Justice,  contra. 

There  is  another  class  of  cases,  where  agents  acting  for  the  gov^ 
emmentarenot  held  liable,  whether  they  Innd  their  principal  or 
not ;  but  in  all  these  cases,  such  agents  are  excused  on  the  groowi 
•fpublick  policy.  In  the  case  of  TipfMts  v.  Walker  andotbos 
Parsons,  Justice  makes  the  same  remaric.  Mackbeath  v.  Haldimaad, 
1  D.  &  E.  172.    Hodgdon  v.  Dexter,  1  Cranch  345, 362. 

It  is  difficult  to  conceive  what  can  distinguish  a  ample  conlrKt^ 
such  as  a  promissory  note,tn  thu  respect^  from  a  seakdinstraneot 
It  is  certainly  no  more  binding  on  the  Corporation  or  poocipal 
when  the  agent  acts  without  authority ;  and  if  not  buiding  on  ihe 
pruicipal,  and  a  valuable  consideration  has  passed,  no  matter  from 
whom  or  to  whom,  the  agent,  if  he  do  not  bind  the  principal,  biadi 
himself.  And  it  is  ntt  found  that  any  such  distioctioa  has  been  ta- 
ken except  m  tlie  case  referred  to  of  Mann  v.  Walker,  where  ibt 
defendant  gave  a  note  as  treasurer  of  the  Dorchester  Tun^uke  Cor- 
poration, at  the  request  of  the  directors  of  said  Corp«>ralioii,  who 
had  directed  him  to  settle  by  note  or  otherwise  with  all  persaos,  to 
whom  the  president  might  give  an  order  for  the  amMini  due  thesL 
The  Court  decided  that  the  defendant  was  not  liediley  but  that  the 
note  was  good  against  the  Corporation. 

It  will  be  noticed  that  no  authority  was  cited  in  support  of  this 
decision ;  nor  does  it  appear  that  the  case  gained  the  particnlai  at- 
tention either  of  the  counsel  or  the  Court.  It  is  therefore  believed 
that  this  decision  is  not  much  to  be  relied  on  as  an  authority,  eipe- 
cially  as  it  is  not  known  to  be  supported  by  any  prior  or  subseqaent 
case — Judge  Parsons  was  not  then  a  member  of  the  Court. 

But  it  is  insisted  by  the  defendant's  counsel,  that  the  Corporatioo 
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bad  conferred  power  on  the  agent  to  execute  the  note  in  the  preslent  Win^^ 
tascy  and  to  render  it  binding  on  the  Corporation,  and  relies  on  the  ^"g^]'* 
5th  section  of  the  act  of  incorporation. 

This  section  merely  authorises  the  Corporation  to  appoint  such 
number  of  directors  or  agents  to  manage  the  affairs  of  said  Corpo* 
ration  as  they  may  judge  proper.  But  the  act  no  where  authorized 
the  Company  to  empower  their  direaors  or  agents  to  execute  prom- 
issory notes  which  shall  foe  binding  on  the  Corporation.  The  Cor-^ 
poration  then  could  not  have  conferred  any  such  power  on  the  di- 
rectors or  agents.  The  terms  directors  and  agents  seem  to  be  used 
in  the  act  as  synonymous  i  but  in  this  case  the  Corporation  ap« 
pmnted  directors,  and  an  agent  abo.  If  I  am  corrett  In  the  con« 
stniction  given  to  this  section  of  the  act,  the  Corporation  could  not 
appoint  both  directors  and  agent  ^  and  if  they  appointed  several  dt-» 
rectors,  a  majority  of  them  only  could  act.  Had  they  appointed 
ofiiy  one,  he  might  have  done  the  whole  business ;  but  havihg  ap* 
pointed  several,  onecould  not  act  alone. 

But  it  is  said  that  the  directors  requested  the  defendant^  as  the 
agent  of  the  Corporation,  to  setde  the  demand  of  the  plaintiffs 
against  the  Corporation ;  but  the  directors  had  no  authority  to  del*" 
egate  their  power  to  any  other  person  or  persons ;  but  in  doing  this 
business  it  would  seem  that  the  defendant  was  the  agent  of  the  di-^ 
rectors  and  not  of  the  Corporation. 

In  the  case  Tippits  i;.  Walker  and  others,  before  cited,  the  de^ 
iendants  ^ere  a  committee  of  the  dilators,  and  it  was  dedded  by 
iSat  Court  that  the  directors  could  not  delegate  any  authority  to  a 
committee,  and,  therefore,  the  committee  bound  themselves  in  their 
priyate  capacity. 

As  the  Corporation  had  in  this  case  both  directors  and  an  agent, 
it  may  be  asked  in  which  was  the  power  of  managing  the  affairs  of 
the  Corporation  lodged  ? — Was  it  in  the  directors  or  agent  ?  or  had 
each  paramount  authority  ?  Was  the  consent  of  the  directors  neces^* 
saiy  to  the  validity  of  the  acts  of  the  agent  ?  or  could  he  act  with- 
out or  against  their  directions  ?  On  the  whole,  in  any  view  which 
can  be  taken  of  this  case,  the  Corporation  cannot  be  liable  to  pay 
the  note  in  question,  and  therefore  the  defendant  is  liable  to  pay  it. 

By  the  Court.    This  case  comes  before  th^  Court  on  a  motion 
for  a  new  trial,  mad^  by  the  defendant,  on  two  grounds : 
48 
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%Mt  That  OD  the  trial  the  Judge  admitted  the  note  on  vhieh  the 
plaintifis  had  dedaredi  to  be  given  in  evidence  to  the  Jury,  to  which 
the  defendant  had  objected,  on  account  of  a  variance  between  die 
note  described  in  the  deckuration,  and  the  note  produced  on  trial 

2dly.  On  an  exception  to  the  charge  of  the  Judge,  who  charpd 
the  Jury,  that  in  point  of  law  the  Corporation  were  not  made  liable 
by  the  execution  of  the  note,  aa  it  was  not  under  their  seaL  Hat 
a  Corporation  can  be  bound  only  by  their  seal,  or  by  a  vote  driy 
recorded ;  and,  of  course,  cannot  be  liable  in  an  action  of  oaan^ 
sit  on  a  Special  contract.  And  that  whenever  a  pa-son  undertaka 
to  bind  a  Corporation  as  their  agent,  either  by  specialty  or  aiaqpk 
contract,  and  fails  of  rendering  the  Corporation  liable,  for  waaicaf 
authority  in  himself,  as  their  agent,  he  renders  himsdf  Ihible  la  Ui 
private  capacity. 

.  The  question  arising  from  the  exception  to  the  evidence,  ^ 
reading  of  the  note  to  the  Jury,  Is  involved  in  the  qoestiaii  ansnig 
under  the  exception  to  the  charge  of  the  Judge«  For  if  ther  deieod- 
ant  did  not,  as  agent  of  the  Corporation,  render  them  liable  topaj 
the  note,  he  rendered  himself  liable,  and  the  plaintifis  properly  de- 
clared on  the  note  according  to  its  legal  effect.  If  by  the  exeaMagn 
of  the  note  the  defendant  did  render  the  Corporation  liable  ta  pay 
it,  he  is  not  himself  personally  liable,  and  the  plaintifis  are  not  end- 
tied  to  recdver.  For,  as  remarked  by  the  plaintifis  coonsel,  bo 
distinction  can  be  taken  in  this  respect,  between  the  execution  of  a 
specialty  and  a  simple  contract.  In  both  eases  alike*  if  the  person 
executing  the  instrument,  as  agent,  do  not  bind  Us  principal,  be 
binds  himself  personally ;  and  the  statement  in  the  oontmet  ibat  he 
is  agent,  shall  be  taken  as  descripiio  personae^  or  as  smpluaage. 
And  as  the  evidence  given  to  the  Jury  on  the  part  of  the  defendant, 
to  prove  his  agency  and  auUmrity  to  bind  the  Corporation,  wis  by 
the  charge  of  the  Judge  withdrawn  from  the  consideraiioa  of  the 
Jury,  and  rendered  of  no  importance  in  making  up  their  verdict,  it 
is  unnecessary  to  inquire  into  the  sufficiency  of  that  evidence;  and 
the  only  question  presented  for  the  consideration  of  die  Court  un- 
der the  motion  for  a  new  trial  b,  can  a  Corporation  by  their  author- 
ized  agent,  make  a  promissory  note  or  other  contract,  not  under  tbar 
seal,  on  which  a  special  action  of  aasumpnt  will  lie  against  audi 
Corporation  ? 
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l*he  Court  are  unaniinously  of  the  opiDion,  that  if  the  ^fendant  Winds4^r^ 

was,  in  point  of  feet,  directed  by  the  Corporation,  as  their  agent,  "f^^!* 
and  in  their  behalf,  to  make  and  execute  promissory  notes,  for  the  \^^v^ 

payment  of  demands  against  the  Corporation,  he  was  duly  author-  r^oe^^w* 

ised,  in  point  of  law,  to  do  so ;  and  the  Corporation  are  liable  to  Webber. 
pay  the  note  in  quesdon.    Consequently,  this  action  cannot  be 
maiotsuned  against  the  defendant. 

New  trial  granted. 

NoTB.— This  case  bavioK  been  decided  before  provision  was  made  for  the  re- 
porting of  the  decitioot  of  the  Supreme  Court,  the  opinion  of  the  Court  at  length 
coald  not  be  obtained.  This  is  a  subject  of  regret,  as  tbe  question  involved  in 
the  case  it  of  great  importance.  It  is  one  of  those  cases  involviog  the  queitioo, 
•hall  the  Eoglyh  common  law  prevaU,  or  the  American  law?  and  what  is  the 
AmericaD  law  as  applicable  to  the  case  ?  1  have  therefore  thought  that  it  would 
not  be  wholly  useless  or  unacceptable  to  the  profession,  to  sul:^oio  a  note,  setting 
forth  the  rale  of  the  ancient  common  law  as  applicable  to  this  case,  and  oontaio- 
iog  a  number  of  moderu  cases  decided  in  the  Courts  of  Great  Britain,  shewing  a 
progrcssirn  alteration  of  the  rule,  tcfetber  with  a  collection  of  American  cases, 
shewing  that  the  ancient  rule  of  the  common  law  has  been  wboUj  set  aside,  and 
a  new  rule  settled,  better  adapted  to  the  present  state  and  condhioo  of  our  coun* 
try.  Agreeably  to  this  rule  the  above  case  was  decided  by  the  Coart*  See  th» 
note  at  the  end  of  the  reports  in  this  volome.' 


S.  W.  &  S.  S»  Kins  v$.  Ltbian  Wud. 

The  statute  of  1801  takes  from  the  jurifdietloQ  ««f  the  County  Court  erery  aetioo 
or  suit  made  cognbable  before  a  Justice  of  the  Peace.  Held,  that  if  an  ac- 
tion be  brought  before  the  County  Court  on  several  notes,  each  of  which 
notes  separately,  u  within  the  jurtsdictfcw  of  a  Jostiee  of  the  Peace,  yet  if 
the  aggregate  amount  of  all  the  noUt$  eiceed  his  Jurisdiction,  such  adjfn  ii 
not  made  cognisable  before  a  Justice  of  the  Peace,  and  therefbre  the  County 
C  onrt  hare  jurisdiction  of  it 

THIS  was  an  action  of  iun<9^#^  brought  originally  before  the   FrankUm 
County  Court,  on  three  several  notes  of  hand— one  for  $249,  one     ^^"aT* 
for  $175,  and  one  for  $30.    After  a  general  verdict  for  the  plain- 
tiff, in  this  Court,  upon  the  issue  of  nan  auumptity  the  defendant 
moved  in  arrest  of  judgment,  oa  the  ground  that  the  Court  has  no 
jurisdiction  of  the  stbjeet  matter  of  the  third  count  of  the  declara- 
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FtinJOm,  tion  which  is  upon  tb?  note  for  thirty  dollare---«iiefaiTO 
^^m^^'  in  the  jurisdiction  of  a  Justice  of  the  Peace. 


^  Fish  for  the  plaintiffs. 

YTpt^         Braxton  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Skinner,  Ch.  J.  There  is  no  pretence  that  the  defendant  is  pre- 
judiced by  permitting  the  plaintiffs  to  include  in  the  action  thesvaB 
note  declared  upon  in  the  third  count ;  and  it  cannot  be  questiooed 
that  such  proceeding  is  laudable,  and  ought  to  be  sanctioned  by  the 
Court,  unless  clearly  forbid  by  the  statute.  The  Legislatisney  by  le- 
peated  acts,  have  attempted  to  prevent  a  multiplicity  of  suits,wfacrea 
single  action  would  avail  the  party ;  and  thepractice.of  the  Engiidi 
Courte  is  to  consolidate,  and  compel  the  plaintiff  to  pay  costs. 

It  is  insisted,  that  as  a  Justice  of  the  Peace  has  jurisdiction  over 
the  subject  matter  of  the  thW  count,  the  County  Court  has  not; 
for  by  the  sutute  of  1801,  concurrent  jurisdiction  is  taken  away. 
Before  this  statute  was  passed,  it  had  been  decided  by  the  Sapreflw 
Court,  that  the  County  Court  and  Justices  of  the  Peace  had  cQBen^ 
rent  jurisdiction  in  ctrt7  actions^  Young ».  Saunders,  1  Tylor  8^ 
and  the  statute  forbids  the  County  Court  taking  cognizance  of  asj 
action  or  suit  made  cognizable  before  a  Justice  of  the  Peace.  TUi 
statute  says  nothing  about  the  nuUter  in  demand  or  coicte  ofactimL 
The  statute  of  1821  authorises  a  Justice  of  die  Peace  to  bev,  tiy, 
and  determine  all  actions  of  a  dvil  nature,  where  the  matter  in  de- 
mand does  not  exceed  100  dollars.  It  is  clear  then  under  this  stit- 
ute,  that  a  Justice  has  not  jurisdiction  of  this  action;  the  matter  in 
demand  in  the  action  far  exceeds  100  dollars. 

The  plaintiff  is  at  liberty  to  join  distinct  causes  of  action  in  the 
same  suit  or  action^  or  to  bring  separate  actions  upon  each  cause. 
It  does  not  follow,  that,  because  several  acdons  may  be  sustained, 
and  jurisdiction  thereby  given  to  a  Justice  of  the  Peace,  wbeceft 
joinder  would  be  proper  at  common  law,  several  actions  onist  be 
brought,  and  the  jurisdiction  of  the  County  Court  ousted ;  nor  did 
the  Legislature  so  intend.  In  a  variety  of  cases  the  plaintiff  nay 
elect  to  bring  several  actions,  or  but  one ;  and  so  has  ever  bees  At 
coarse  of  proceeding.  If  several  chattels  are  ^overed^  anKnmlaiif 
in  value,  not  separately,  but  in  the  whole,  to  ttort  than  100  dot- 
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lnn$  if200(MlarB  annual  rent  is  resenredy  payable  qutrter  yeaiw  P^rmMin, 
ly^  if  a  note  of  1 50  dollars  is  made  payable  in  several  instalmentiy  ^^*tm^' 
it  is  every  day's  practice  in  these  cases  for  the  plaintiff  to  elect  his 
tribunal.  As  then  there  is  no  statute  prohibiting  the  joinder  of  sev- 
eral ccuises  of  action  in  the  same  tuit  or  actiony  and  the  joinder  in 
this  action  is  consonant  t«  the  common  law^  and  the  demand  there- 
in exceeds  the  jurisdiction  of  a  Justice  of  the  Peace,  it  results  neces- 
sarily, that  the  County  Court  had  original  jurisdiction.  This  prin- 
ciple is  supported  by  the  case  of  Cook  ».  Porter,  1  Tyler,  450. 

Judgment  must  therefore  be  rendered  on  the  verdict. 


MowEB  V9.  ALLKN'and  Bateman. 
In  Error. 

The  ftatote  reqairing  Muster  Rolls  of  Militia  Companies  to  be  made,  is  merely 
directoiy  to  Officers ;  and  if  in  any  case  it  be  omitted,  this  neglect  of  the 
OlBcer  will  not  excuse  any  one  from  tUe  performance  of  military  dut/. 

If  an  order  to  warn  a  Company  to  do  military  duty  be  made  by  the  CommaodioK 
Officer,  to  A.  B.  Sergeant,  bis  warning  is  valid  although  he  be  but  a  primte 
io  the  Company. 

The  law  d6es  not  re<|uire  a  return  to  be  made  on  such  order.  , 

Militia  Officers  are  by  the  statute  constituted  Courts  of  competent  jotisdiction, 
and,  io  Imposing  tees,  act  judicially^ not  ministerially.  The  party  aggriev- 
ed by  the  dedsion  of  the  Commanding  Officer  of  a  Company,  may  appeal  to 
the  Regimental  Field  Officers,  whose  decision  is  conclusive,  and  can  no  more 
be  called  In  question  collaterally,  than  the  decision  of  any  Court  of  law  of  a 
limited  jurisdictioo.  The  decisions  of  both  are  conclusive,  while  acting  with* 
to  the  limiis  of  their  jurisdietioo* 

The  law  wbkh  requires  a  warrant  to  an  Orderly  Sergeant  to  be  recorded  by  the 
Adjutant,  is  merely  directory ;  and  if  the  record  of  tbe  warrant  be  omitted, 
the  authority  of  the  Orderly  Sergeant  is  not  thereby  affected. 

THIS  was  a  writ  of  Error,  brought  to  reverse  a  judgment  ren-  ckitundm 
dered  by  tbe  County  Court  for  the  County  of  Chittenden,  in  favour  January, 
of  die  defendants,  in  an  action  of  trespass,  in  favour  of  the  plaintiff 
against  the  defendants,  originally  commenced  before  a  Justice  of 
the  Peace,  and  brought  to  said  County  Court  by  appeal.  On  trial 
of  the  action  in  the  County  Court,  die  plaintiff  filed  a  bill  of  exeep- 
tions,  on  which  he'brooght  this  writ  of  Error. 
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CkUt$nden,      Adams  and  French  for  tbe  pluntiff.— They  cited  Chit.  183.     1 
^*mlf '    E»P-  &  Peak,  203—300.    WiUeg,  200—416.     1  East  Rep.  216. 

Mower         Thonip9<m.  and  RicAarckon  for  the  defendants. — They  died 

Allen  «nd  1  Esp-  Digest  274—275.    2  Willson,  384.    3  John.  Rqp.  431. 
Batemam    j  j^hn.  549^ 

The  case  is  fully  and  clearly  stated  in  the  opinion  of  the  Court, 
delivered  by 

Skinner^  Ch,  J.  This  cause  is  brought  before  the  Court  by 
writ  of  Error  upon  the  judgment  of  the  County  Court  of  this  Coun- 
ty. From  the  record,  it  appears  that  the  action  is  trespass,  for  ta- 
king an  ox,  valued  at  50  dollars.  One  of  the  defendants, Batanan, 
justifies  the  taking,  &c.  as  orderly  sergeant  of  a  militia  company, 
under  a  writ  of  execution,  t(»him1]irected  and  issued,  on  the  3d  of 
October,  1820,  by  Marcus  Allen,  Captain  and  commanding  officer 
of  the  said  company,  upon  an  amercement  imposed  by  said  com- 
manding officer  upon  Mower,  the  plaintiff,  for  delini|uency  of  miC- 
taiy  duty.  Replication,  de  injuria.  Allen,  the  other  defendant, 
under  the  general  bsue  and  notice,  justifies  on  the  ground  that  the 
plaintijflT  being  subject  to  military  duty,  the  defendant  as  Captzda 
and  commanding  officer  of  the  company,  amerced  him  for  neglect 
of  duty,  and,  as  such  commanding  officer,  issued  the  execution  there- 
for. The  first  cause  assigned  for  error  is  the  admission  In  evidence 
of  an  irregular  muster-roll.  From  the  record  it  appears,  that  the 
defendants  having  on  the  trial  shown  in  evidence,  that  the  office  of 
Captain  in  the  company  was  vacant,  and  that  Allen  was  Lieuten- 
ant, to  show,  that  the  plaintiff  was  a  private,  subject  to  do  military 
duty  in  the  company,  and  had  been  duly  enrolled  therein,  oflTcreda 
paper  purporting  to  be  a  muster-roll,  said  to  be  irregular.  The  ob- 
jection to  its  admission  was  overruled.  The  principle  on  which  we 
rest  the  decision  in  this  case,  renders  it  unnecessary  to  notice  the  i^ 
regularity  complained  of. 

The  statute  requiring  the  making  of  a  muster-roll  is  directory  to 
the  officer  5  and  the  neglect  cannot  be  taken  advantage  of  in  this 
way ;  nor  will  it  excuse  any  member  of  the  company  from  the  per- 
formance of  military  duty.  This  statute  has  provided^  thats 
warning  for  a  company  training  shall  be  notice  of  the  enroUmeot; 
and  without  such  warning  no  fine  can  be  imposed.    The  muster- 
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roily  therefore,  was  immaterial  on  the  trial,  as  was  the  fact  of  enroll-  CkUtenden, 
ment.  Showing  the  enrollment,  however  regular,  would  hare  no  ten-   *'*'J^^' 
dency,  it  is  tn^,  to  establish  the  fact  <Vf  Mower's  being  subject  to  mil-  <^^v^ 
itary  duty  in  the  company,  but  this  was  not  the  objection.    If  the    ^**^*'' 
fact  of  his  being  subject  to  military  duty  was  material  on  the  trial,  AMen  and 
and  the  record  did  not  ^ow  that  evidence  was  given  of  all  that  Is     *^*''*"' 
required  of  the  defendants  in  relation  thereto,  the  question  w#ul(| 
merit  a  different  consideration.    It  does  not  appear  that  Mower 
claimed  to  be  exempt  from  military  duty  ^  and  if  he  did,  the  onu9 
probandi  would  fall  on  him. 

The  second  error  assigned  is  the  admission  of  the  order  for  warn- 
ing, and  the  return  thereon.  The  objections  are,  that  it  had  not 
been  shown  that  Bateman,  to  whom  it  was  directed  as  second  ser« 
geamtf  was  such  officer,  and  that  his  return  does  not  show  ihe  time 
or  manner  of  service.  The  law  autliorises  the  commanding  officer 
to  issue  his  order  for  warning  to  one  or  Aiore  non-commissioned  of-  ' 
ficers,  or,  for  want  thereof,  to  one  or  more  privates ;  and  it  is  im- 
material, and  cannot  be  questioned  by  the  private  warned,  whether 
he,  to  whom  the  order  is  given  bif  name^  sustains  the  office  mention- 
ed in  the  order  or  not.  The  law  requires  no  return  to  be  made 
upon  the  order,  by  the  person  to  whom  it  is  directed,  though  the 
return  in  form  in  this  case  has  been  sanctioned  by  a  long  course  of 
practice. 

From  these  decisions,  the  Court  are  enabled  to  avoid  a  more 
careful  consideration  of  the  question  as  to  the  effect  of  the  proceed- 
i  ngs  of  a  military  tribunal  in  imposing  fines.  It  may  well  be  urged, 
that  the  Legislature  has  constituted  militia  officers  Courts  of  compe- 
tent jurisdiction  to  decide  the  question.  An  appeal  lies,  from  the 
commanding  officers  of  companies,  to  the  regimental  field  officers, 
whose  acts  in  the  case  are  not  ministerial,  but  judicial  3  and  it  would 
^m  their  decisions  must  be^^«onclusive.  It  is  fiilly  established, 
that  the  judgment  of  a  Court,  having  jurisdiction  of  the  subject 
matter,  cannot  be  collaterally  impeached.  If  a  person  amerced  in 
a  fine  is  aggrieved,  his  proper  remedy  is  by  appeal.  A  diflferent 
course  would  be  dangerous  indeed  to  the  officers  of  the  militia,  and 
in  the  end  subversive  of  all  military  authority.  Cowp.  815.  8  T. 
R«125.  2  Bos.  &  Pull.  891.  8  Maul&  Sel.411.  TT.R.G^S. 
JSEasr. 75.    16  East.  21, 
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ChUtrndin,  The  writ  of  execution  is  objected  to  on  the  ground  that  it  dot! 
^^rmJ*    not  appear  that  Allen  was  Captain;  the  same  being  signed  by 

*-^*v^^^  Marcus  Allen,  commanding  officer.  The  defendants  justify  under 
9j.        him ;  and  he  b  described  in  their  pleadings,  as  Captain  and  com- 

Bateoin'  ""^0^"*  officer.  The  record  shows  that  the  office  of  Captain  bad 
been  vacant ;  and  the  commission  of  Allen,,  as  Lieutenant,  also  ap- 
pears I  therefore  his  authority  to  issue  the  execution  b  established, 
whatever  may  have  been  the  defect  in  hb  conmiission  as  Captain. 
It  is  also  objected,  that  Batemaif ,  to  whom  the  execution  is  direct- 
ed, as  orderly  sergeant,  was  not  such  officer  on  the  3d  day  of  Octo- 
ber, 1820,  the  time  of  issuing  the  execution.  The  warrant  t» 
Bateman  b  dated  JulySd^  1820:  the  oath  adminbtered  by  Mar- 
cus Allen  as  Captain,  August  28,  1820 :  and  the  record  in  the  o^ 
fice  of  Adjutant  bears  date  March  26d,  1821.  If  it  was  necessafy 
to  the  validity  of  the  acts  of  Bateman,  as  sergeant,  that  he  sfaouM 
have  been  sworn,  there  can  be  no  doubt  of  the  ituthority  of  AUeSi 
as  Lieutenant  and  commanding  officer  of  the  company,  to  admims- 
ter  the  oath,  however  he  may  have  entided  himself  in  the  certificate 
thereof.  The  record,  required  to  be  made,  of  the  issuing  of  the 
warrant,  is  directory  to  the  Adjutant,  and  not  material  to  the  an- 
diority  of  the  officer.  The  charge  of  the  Court  therefore  most  be 
approved,  and  judgment  affirmed. 


CHrmENDBN  M.  HintLBUT- 

An  action  will-be  difmitied  id  any  t/t%gt  of  it,  iT  it  be  difcovered  that  tbe  Covt 
haTe  Dot  jarbdiction  of  tbe  lubject  matter  of  the  actiim.  But  the  Court  wii 
Dot,  on  mUion^  ditDiM  ao  action  at  Book  Accoont,  on  the  groand  that  a  part 
of  the  articles  charged  00  tb^plaiotiff*!  book,  are  Dot  proper  artidet  of  bo«k 
charge,  and  which,  being  deducted  from  the  plaiDttflPf  aoooimt,  willrednei 
the  remainder  within  the  joritdiction  o(  a  Justice  of  tbe  Peace* 

ChiUendeHf      THIS  was  an  action  of  Book  Account,  originally  ciNnmencci 
1824.  *    before  the  County  Court,  and  came  to  this  Court  by  appeaL 

At  the  last  term  of  this  Court  the  defendant  filed  a  motion  to 
dismiss  the  action,  for  want  of  Jurisdictionj, 'lor  that  the  action  wss 
originally  cognizable  before  a  Justice  of  the  P^ce,  and  not  befose 
the  County  Court. 
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The  opinioa  of  the  Court  was  delirered  at  the  present  term  by     ChiHtndmf 

January, 

Skinkeb^  Ch.  S.  This  action  was  originally  commenced  before  ^^'^^* 
the  County  Court.  After  oyer  of  the  plaintiff's  book  of  $227  OS,  ^^T^*"*^^ 
consisting  of  several  articles,  one  of  which  is  the  pa3nrnent  of  an  or-  vs, 
der  or  draft  of  $200,  the  defendant  pleaded  that  he  had  fully  account-  ^"'^'*** 
ed  for  all  the  charges,  &c«  An  is^e  is  farmed,  and  verdict  there- 
on, that  the  defendant  account,  on  which  judgment  is  rendered ; 
and  an  appeal  is  taken  to  this  Court  by  the  defendant.  He  now 
moves  the  Court  to  dismiss  the  action,  for  that  1st,  it  appears  upon 
oyer  of  the  plaintifPs  account,  that  the  same  amounts  only  to 
$27  03  of  such  articles  as  are  proper  to  be  charged  on  book ; 
2d]y,  that  the  said  draft  of  $200  contained  in  oyer  u  not  a  proper 
article  of  book  charge  ;  Sdly,  that  said  draft  is  the  same,  and  no 
other,  that  was  furnished  as  a  specification  of  the  plaintiff's  claim. 
In  an  action  o(  indebitatus  asmn^sit  in  favour  of  the  plaintiff  against 
the  defendant,  now  pending  in  this  Court,  and  upon  which  claim 
judgment  has  passed,  at  the  present  term  of  this  Court,  against  the 
defendant."  ^  It  is  unquestionably  the  duty  of  the  Court,  on  discov 
ering  the  subject  matter  of  a  suit  to  be  without  its  jurisdiction,  to 
dismiss  jt,  whether  moved  by  the  party  or  not.  In  this  case  the 
counsel  for  the  defendant  contends,  that  one  of  die  items  of  charge 
in  the  plaintiff's  account  cannot  legally  constitute  a  charge  on  book, 
and  without  this  the  charges  amount  to  a  sum  cognizable  before  a 
Justice  of  the  Peaces  that  the  County  Court  and  Justices  of  the 
Peace  have  not  concurrent  jurisdiction  in  any  case ;  therefore  the 
subject  matter  of  this  action  is  without  the  original  jurisdiction  of 
the  County  Court. 

Whether  the  payment  of  the  defendant's  draft  upon  the  plaintiff 
in  favour  of  McGonzer  tonstituteiTa  proper  item  of  charge  on  book 
k  questionable.  No  precise  rule  has  been,  or  can  be  established  as 
to  what  may  be  legally  charged  on  book.  Drafts  to  a  small  amount 
are  every  day  drawn  upon,  and  paid  by  the  merchants  through  the 
State,  and  the  same  are  charged  on  book.  To  what  extent  this  prac- 
tice has  been,  or  ought  to  be,  sanctioned  by  judicial  decision,  is  not 
necessary  now  to  inquire.  If  this  cause  is  dismissed  on  motion,  it 
most  be  for  a  defect  of  jurisdiction  in  the  subject  matter,  apparent 
vpon  the  record.  No  issue  is,  or  can  be  formed  or  tried  upon  mo- 
tion. The  subject  matter  of  th'is  suit  is  clearly  within  the  jurisdic- 
49 
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Chittenden,  tion  of  the  County  Court.  The  amount  claimed,  as  given  on  oye> 
1824  *  b  $227  03.  The  princif^e  will  be  clearly  illustrated  by  supposing 
the  action  to  have  been  anumpsity  and  the  same  articles,  under  the 
rule  for  that  purpose,  given  in  the  specification.  No  question  could 
then  arise  as  to  jurisdiction.  Again,  suppose  the  only  charge  giv- 
en on  oyer  in  this  case  had  been  the  draft  of  $200,  dmrged  oo 
book.  The  remedy  would  not  be  by  application  to  the  Court  to 
dismiss  for  want  of  jurisdiction  of  the  subject  matter.  The  object 
tion  would  be  rather  to  the  form  of  action.  Surely  then,  adding 
that  which  is  admitted  to  be  proper  in  the  action  cannot  vary  the 
case.  No  doubt,  if  issue  in  this  case  had  been  found  for  die  de- 
fendant upon  these  pleadings,  the  judgment,  unappealed  from, 
would  have  been  conclusive ;  it  would  never  have  been  considered 
a  proceeding  coram  nonjudice.  So  too  if  judgment  had  been  ren- 
dered for  the  plaintiff  for  the  full  amount  claimed,  or  any  less  sum. 
If  it  should  appear,  that  this  or  any  other  article  of  charge  had  been 
rejected,  as  an  illegal  charge  on  book,  the  judgment  might  not  con- 
stitute a  bar  to  a  recovery  thereafter  for  the  article  rejected*  To 
adopt  a  principle  that  would  subject  all  concerned  to  the  consequen- 
ces of  proceeding  eoram  turn  judiccj  for  a  mistake  as  to  matter, 
which  may  be  offered  in  support  of  a  particular  form  of  actioD| 
would  be  dangerous  indeed. 

If  in  any  case  it  is  discovered',  that  there  has  been  an  improper 
attempt  to  give  jurisdiction  to  the  County  Court,  whether  lor  ike 
purpose  of  increasing  costs,  or  with  any  other  fraudulent  intent,  tke 
Court  will  not  only  dismiss  the  suit,  but  will  administer  to  the  al» 
torney  that  correction  which  the  nature  of  the  case  may  demand 
Nothing  improper  or  illegal  is  discoverable  in  the  proceedii^k 
case;  therefore 

The  defendant  takes  nothing  by  his  motion. 
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CAtttcndm, 
HiTKLBirr  V9.  MaTO.  Jaooary, 


1824. 


M.  caused  aa  eifcutioB  in  hit  favour  acaintt  H.  to  be  levied  od  a  certain  tract  of 
land,  in  part  tatltlaetion  of  tbe  eiecntion ;  Ixit  the  tract  of  land,  deteribed  in 
the  Sheriff*!  ratam  on  the  eieeotien,  wai  nottbewn  to  tbe  appraiien,  or  ap- 
praked  by  tbem  ;  bat  a  difitrent  tract  of  land  conlainiDg  the  tame  quantitj 
of  acres,  but  of  less  value  than  that  which  was  dtKribed  in  tbe  Sheriff*!  re- 
tom.— Held  that  H.  the  debtor,  was  entitled  to  relief  b7  otfdiia  fiisri£0,  and 
the  levy  of  tbe  eiecation  wasset  asid^. 

THIS  wag  a  writ  of  Audita  Querela^  containing  the  following 
complaint : — That  the  said  Mayo  by  the  consideration  of  the  Coun- 
ty Court  holden  at  Burlington  in  and  for  the  County  of  Chittenden, 
September  term,  1820,  recovered  judgment  against  the  said  Hurl- 
but  for  the  sum  of  j(345  43  damages,  and  for  the  sum  of  fi6  9X 
costs  of  suit }  upon  which  judgment  the  said  Mayo  took  out  fats  ex* 
ecution  dated  1st  of  December,  1820,  and  on  the  27th  day  of  the 
same  December,  extended  the  same  on  a  certain  tract  of  land  situ- 
ate in  Essex  in  said  County,  in  part  satisfaction  of  the  sums  ofmon- 
cy  contained  in  said  execution,  and  the  costs  and  charges  thereon 
arising,  as  the  proper  estate  of  the  said  Hurlbut,  described  as  fol- 
lows, to  wit :  Beginning  at  a  stake  ta  the  north  line  of  that  part  of 
Lot  No.  112,  which  was  heretofore  conveyed  by  John  Thompson 
to  said  Hurlbut  the  debtor,  which,  said  stake  stands  8  chains  and 
50  links  easterly  from  the  southeasterly  line  of  Lot  No.  175  ^ 
thence  from  said  stake  S,  27  deg.  W.  25  chains  42  lipks  to  a  stake  ; 
thence  S.  63  deg.  £•  12  chains  50  links  to  a  stake;  thence  N.  27 
deg.  £.  25  chains  42  links  to  a  stake;  thence  N.  63  deg.  W*  12 
chains  50  links  to  the  place  of  beginning,  containing  thirty  acres 
and  a  half  exclusive  of  tbe  road  which  passes  through  the  same^ 
being  part  of  Lot  No.  112.  And  the  Sheriff  who  made  the  said 
levy,  by  his  return  made  on  said  execution,  under  his  official  signa- 
ture, hath  represented  and  set  forth,  that  he  caused  the  before  de- 
scribed lands  to  be  appraised  under  oath,  and  according  to  law,  by 
A.  B.  and  C.  appraisers  chosen  by  the  said  Mayo  and  Hurlbut,  at 
the  sum  of  $274  78  as  being  the  true  and  just  value  thereof  in 
money.  All  which  will  appear  by  the  record  of  said  execution 
with  the  return  thereon  in  said  Court  remaining.  And  now  the 
said  Daniel  Hurlbut  in  fact  saith  that  neither  the  said  Sheriff,  nor 
the  said  Mayo  the  creditor,  did  ever  shew  to  the  above  named  ap- 
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Ckitttrnden,  praisers  the  aforesaid  described  land,  nor  did  the  said  appraiser! 
JanuH^ry ,     ^.^^  ^^  appraise  the  same  as  set  forth  in  the  said  Sheriff's  retanr, 
N^^V'^  but  on  the  contrary,  the  said  appraisers  did  appraise  a  tract  of  land 
Hor  I  bui     containing  about  thirty  acres,  being  part  of  said  Lot  No.  1 12,  vhid 
Mayo,     is  situate  and  lies  easterly  of  said  tract  described  in  said  Sberifi^ 
return,  except  about  ten  rods  of  land  running  lengthwise  of,  andpo 
the  easterly  side  of  the  first  described  tract.     And  the  said  Daniel 
Burlbut  further  saith  that  the  said  first  described  tract,  soset  off  by 
the  said  Sherifi^'s  return  in  manner  aforesaid,  is  of  much  greater  vaL 
ue  than  the  said  tract  which  was  shewn  to  said  appraiserf,  and 
which  said  appraisers  did  actually  appraise,  in  part  satisfaction  of 
said  execution ;  and  that  the  said  Daniel's  farm  is  greatly  incum- 
bered thereby  and  reduced  in  value.     By  all  which  the  s^d  Dan- 
iel is  greatly  injured  and  aggrieved,  Whereupon  he  prays  that  the 
said  levy  of  said  execution,  the  appraisal  of  the  lands  thereon  as  a- 
foresaid,  and  all  the  proceedings  had  thereon,  may  be  set  aside  aod 
held  for  nought,  and  that  he  may  be  restored  to  all  that  which  k 
has  lost,  &c. 

To  this  complaint  there  was  a  general  demurrer  and  joinder. 

Jdam  for  the  defendant.  If  the  facts  set  forth  in  the  compkiot 
are  true,  and  the  plaintiff  has  sustained  the  injury  eomphiinedofj 
an  OMckta  querela  is  not  the  proper  remedy;  it  will  not  be  to  set 
aside  an  execution,  unless  the  judgment  has  been  satisfied,  orsone 
firaud  practised  in  obtaining  it.  In  thb  complaint,  no  fiaodordr- 
curavention  is  alleged,  and  no  payment  or  satisfiiction  is  pretended. 
That  an  audita  querela  wiA  lie  in  such  case  is  contrary  to  the  cob- 
monly  received  opinion  and  unsupported  by  precedent. 

No  action  can  be  maintained  for  any  thing  alleged  in  the  cob* 
plaint.  If,  as  the  plaintiff  alleges,  the  levy  of  the  execution  iii^ 
r^ular,  the  defendant  has  gained  no  title  thereby;  his  entry  iip« 
the  land  would  be  a  trespass,  and  the  defendant  might  recover  to 
damages. 

The  levy  of  the  execution  may  operate  as  a  satisfaction  of  tke 
judgment,  but  of  this  Hurlbut  has  no  right  to  complain ;  and  if  Ma- 
yo has  gained  nothing  by  the  judgment,  it  would  be  vJndictiTeto 
punish  him  for  his  errors  and  mistakes,  by  a  judgment  for  damages 
and  the  costs  of  this  suit. 

The  case  may  present  some  difficulties,  but  they  are  all  on  the 
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side  of  the  defendant.  Whether  a  Court  of  Equity  would  grant  CkUUnden, 
relief  to  the  plaintiff,  is  a  question  which  need  not  be  a^tated  here ;  ^"^47* 
at  all  events  this  Court  have  no  power  to  grant  relief,  in  this  acUon, 
if  the  mistake  •f  which  the  plaintiff'  complains  has  occurred.  The 
proper  time  to  try  the  validity  of  this  levy  would  seem  to  be,  when 
Mayo  shall  attempt  to  get  possession  of  the  land  upon  which  the 
levy  was  made.  If  Hurlbut  has  any  object  in  trying  the  validity  of 
the  levy  before  an  entry  upon  the  land,  let  him  brmg  his  bill  in 
Chancery ;  and,  on  his  conveying  to  Mayo  the  land  which  he  sjiys 
was  shewn  to  the  appraisers,  the  Court  might  set  the  levy  aside  and 
thus  do  justice  to  both  parties. 

Griswold  and  Thompson  for  the  plidntiff.  The  right  of  a,  credi- . 
tor  to  extend  an  execution  on  the  lands  of  his  debtpr^  is  giveo  by 
statute  :  to  acquire  a  title,  therefore,  by  such  levy,  it  is  necessary 
that  the  steps  pointed  out  by  the  statute  should  be  strictly  pursued. 
The  statute,  among  other  things,  provides  that  the  appraisers  shall 
appraise  such  real  estate  as  shall  be  shewn  to  them,  and  that  the  of- 
ficer shall  set  out  such  estate,  so  by  them  appraised,  by  proper 
metes  and  bounds.  The  complaint  in  this  case  discloses  the  fact, 
and  which  is  admitted  by  the  demurrer,  that  the  estate  described  in 
the  officer's  return^  was  never  shewn  to  the  appraisers  appointed  on 
said  execution,  and  of  course  was  never  appraised  by  them  ^  but 
that  another,  and  different  tract  of  land  was  shewn  to,  and  apprais- 
ed by  them.     Statute  323.  Swift.  Dig.  154—5. 

From  such  manifest  injustice,  the  party  considers  himself  enti- 
tled to  relief,  and,  in  some  form,  the  Court  will  be  solicitous  to  ex- 
tend it  to  him.  But  the  question  in  this  case  is,  can  the  plaintiff 
obtain  relief  by  pudiia  querela  ?  Thb  writ  is  emphatically  a  pro- 
cess in  the  nature  of  a  Bill  in  Equity,  and  is  sustamed  whenever  le- 
gal  process  has  been  abused,  and  has  been  injuriously  executed  in  a 
fraudulent  and  oppressive  manner,  and  the  party  injured  has  bad  no 
opportunity  to  defend.  In  England,  and  in  those  States  which 
have  adopted  the  English  practice,  a  remedy  in  such  case  is.had  by 
motion  in  the  Court  which  rendered  the  judgment  and  granted  the 
execution.    Bac.  134 — 5 — 6 — 7- 

As  by  the  rules  and  practice  of  our  Courts,  relief  cannot  in  such 
case  be  obtained  by  motion — ^the  party  is  left  to  seek  his  remedy 
by  aucUta  juerela  alone.    The  law  is  wcfH  settled,  that  the  plaintiff 
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Ch'ttendm,  cannot  In  an  action  between  hhn  and  the  defendaat,  to  trythetilk 
'i£m7*  ^  ^^  1^^  ^^  question^  contest  the  validity  of  the  juc^ment,  execu- 
tion of  officer's  return.  All  these,  In  point  of  fonn  are  good,  and 
being  matters  of  record,  cannot  be  questioned  until  r^nlarly  set 
aside.  8  John.  281.  3  Caines,  267.  13  John.  97.  11  i^s> 
l65.  9  id.  96.  Neither  can  this  record  be  contested  to  the  pnjo- 
dice  of  any  person  claiming  under  the  creditor.     1 1  Mas.  1 65. 

This  proceeding  by  audita  querela^  resembling  as  it  does  a  Bflf 
in  Equi^,  is  entitled  to  the  fiivourable  consideration  of  the  Cooit. 
It  cannot  be  denied  that  the  complainant  discloses  strong  grounds 
for  relief  It  is  equally  clear  that  the  party  is  remediless,  unless  by 
this  writ  he  can  be  restored  to  his  rights.  His  remedy  against  die 
l%eriff,  if  indeed  he  has  one,  for  a  false  or  undue  return,  is  not  con. 
mensurate  to  the  injury  which  he  has  sustained,  and  he  ought  not 
to  be  compelled  to  resort  to  this  course,  unlt-ss  confined  to  it  by 
some  unyielding  prinbiples  of  law.  The  opinion  of  the  Court  wss 
delivered  by 

Williams,  J.  The  complaint  sets  forth,  that  in  Septemb^^ 
1820,  Mayo,  the  defendant,  recovered  judgment  against  Hurlbut, 
the  complainant. — That  an  execution  issued  thereon,  which  was 
extended  on  certain  lands  described  in  the  complaint,  and  the  exe- 
cution returned,  as  having  been  regularly  levied  on  thoee  lands  ia 
satisfaction  of  the  judgment  and  execution. — That  the  land  desc&!- 
bed  in  the  Sheriff's  return  on  said  execution,  was  not  shewn  to  the 
appraisers,  or  appraised  by  them  ^  but  that  a  different  tract  of  land,, 
containing  the  same  number  of  acres,  was  shewn  to  and  appraised 
by  the  appraisers,  which  is  of  far  less  value  than  the  land  descii- 
bed  in  the  return :  and  the  question  is,  whether  on  this  complaint 
the  plaintiff  is  entitled  to  relief. 

On  the  part  of  the  defendant  it  is  urged,  that  if  the  levy  is  irregu- 
lar, Mayo  has  acquired  no  title  to  the  land  thei eby,  and  that  his  en- 
try thereon  would  be  a  trespass.  This  position  is  certainly  iocor- 
rect.  The  judgment  and  execution  being  regular,  and  the  levy  and 
return  apparently  so,  they  are  conclusive,  not  only  as  to  these  par. 
ties,  but  as  to  all  others,  until  set  aside,  and  cannot  be  controverted, 
in  any  action  of  trespass  or  ejectment,  where  the  title  to  the  land 
comes  in  question. 

It  has  also  been  aaid  that  the  plaintiff  must  resort  to  a  Court  ci 
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Chancery  to  Mt  aside  the  proceedingt  on  this  ezecutiMi,  if  die  jndg^  CMUitndtn, 
ment  creditor  lias  been  guilty  of  any  fraud,  in  obtaining  the  return      1924.  * 


of  the  Sheriff  on  the  execution.  It  is  certainly  unnecessary  to  in- 
quure  whether  the  complainant  would  be  entitled  to  relief  in  a  Court  ^'*^' 
of  Chancery,  because  it  will  not  follow,  if  he  has,  or  might  have  M»yo. 
a  remedy  by  application  to  a  Court  of  Chancery,  that  be  cannot 
abo  obtam  relief  in  a  Court  of  Law.  Still  if  he  is  not  by  law  enti- 
tled to  relief  by  audita  querela,  judgment  must  be  against  him,  and 
he  must  seek  reliei  in  such  other  mode  as  he  may  be  advised  is  a- 
dapted  to  the  case. 

There  can  be  no  doubt  in  this  caro,  but  that  the  levy  of  die  exe- 
cution was  irregular,  and  that  the  injury  sustained  by  the  complain* 
mnt,  is  of  that  nature  that  he  is  entitled  to  relief;  and  the  Court 
would  en  motion,  probably,  set  aside  the  levy.  In  the  case  of  John- 
son ex  dem.  Vanderlin  &  Bets  v.  Newton  and  others,  18  John. 
35^,  it  is  decided  that  if  the  Sheriff  proceed  irregularly  in  the  sale 
of  real  estate  on  execution,  the  Court,  on  motion,  will  set  aside  the 
sale ;  and  it  appears  to  us  that  there  can  be  as  little  doubt  but  that 
the  writ  of  auMta  querela  is  a  proper  remedy  in  this  case.  The 
process  of  the  Court  has  been  injuriously  employed  to  the  damage 
of  the  complainant,  and  he  has  had  no  opportunity  of  being  heard 
in  Court.  And  notwithstanding  he  might  have  had  relief  in  a 
Hfore  summary  manner  by  motion,  yet  thb  must  be  considered  as 
a  concurrent  remedy* 

In  Hobart's  Reports,  between  Case  and  Bameby  it  is  decided 
that  if  the  Sheriff  on  an  elegit  deliver  a  moiety  of  the  land  of  the  de- 
fendant which  is  ancient  demesne,  though  it  be  admitted  that  thb  is 
ncH  extendable,  yet  the  defendai^t  cadnot  avoid  it  by  eivtry  without 
an  audita  querela.  It  also  appears  from  first  of  Roll's  Abr.  S05, 
pL  8,  between  Rowe  and  Weeks  it  was  adjudged,  that  if  the  Sher- 
iff upon  an  elegit  take  an  inquisition,  and  it  appear,  according  to  the 
value  found,  that  more  than  a  moiety  of  the  land  subject  to  the  ex- 
tent according  to  the  value  found,  is  delivered  to  the  party  who  re- 
covered, that  this  b  voidable  by  audita  querela.  And  in  4  Mass. 
Rep.  483,  Johnson  v.  Harvey,  it  is  decided  that  if  an  execution  is- 
sue irregularly  on  a  regular  judgment,  and  award  of  execution,  the 
remedy  for  the  party  injured  b  either  by  audita  qu^ela  or  by  mo- 
tbn  to  the  Court  to  set  it  aside. 
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CkUtmdeiif      The  Court  are  of  opiDien,  that  the  complainant  m  this  case  lis 
1824'^    sustained  an  injury,  hy  the  proceedings  on  the  execution  set  fordb 
v.^^'v*^/  in  hb  complaint,  and  that  he  is  entitled  to  the  relief  prayed  for  k 
his  writ.   There  must  therefore  be 

Judgment  for  the  compbintnt* 


Miner  t».  Robinson. 

-  In  Error. 

If  a  note,  not  oegotiable,  be  indorfltd  after  it  has  FalleD  dae,  10  ao  acUon  00 1 
note  ID  favour  of  the  iodorsee  agaimt  the  iodorser,  parol  evidence  h  1 
ble  00  the  part  of  the  defendant,  to  prove  an  sgreeiMot  made  at  the  ^tinr  cf 
the  transfer  between  the  indoner  and  indonee,  that  the  iodonee  aiioiridpw- 
aoe  the  maker  of  the  note  by  actioot  and  have  recoone  to  the  indoEKr  oidj 
in  the  (vent  of  his  being  anable  to  collect  the  note  of  the  maker, 

TJJr^***'      THIS  was  a  Writ  of  Error  brought  to  reverse  a  jui%inefit  afibt 
'i8247*    County  Court  for  the  County  of  Chittenden,  rendered  in  ftvoikr  of 
George  Rolmison  plaintiff  below  v.  James  Miner  defondaat  ib  an 
action  of  oMtORptiY « 

Heman  Atten  for  the  plaintiff  in  Error.  He  cited  Chip.  Rep. 
86.  Rhodes  v.  Risley,  (ante  52.)  6  Mass.  Rep.  434,  Barber  «. 
Prentiss.     8  T.  R.  384,  Rex.  t;.  Laindon. 

George JRodmsoft  for  the  defendant.  Heated  CUt. on Biils^ 
91—104.     1  Camp.  Rep.  442. 

The  opinion  of  the  Court  was  delivered  by 

SKiNKEa^  Ch.  J.  The  facts  appearing  upon  the  record  in  dnt 
case  are,  that  a  note  was  executed  on  the  14th  September,  1821,  for 
^68  by  Thomas  Lee,  jr.  made  payable  to  James  Miner  in  the  i 
of  June,  1822 ;  that  on  the  5th  of  July  Miner  indorsed  his  i 
upon  the  note,  and  delivered  it  to  James  Atkins ;  the  indorsement  is 
left  blank.  Atkins  delivered  the  note  to  Robinson,  the  doooomI 
plaintiffto  collect  as  attorney.  Robinson,  in  filling  the  indone- 
ment,  for  convenience  in  collecting,  directed  the  payment  to  bim- 
self;  and  admits  that  the  same  rule  is  to  govern  the  decbion  in  the 
case,  as  if  the  suit  was  in  the  name  of  AtkiDs.    The  indixseoieiit  it 
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fined  up  by  •rderii^  the  contents  paid  to  George  Robinson,  value  CkUimitm^ 
received.  The  note  is  not  negotiable,  and  was  mdorsed  after  it  fell  1^4^* 
due.  Miner  offered  to  prove  on  the  trial,  that  at  die  time  of  the 
transfer^  Atkins  agreed  to  pursue  Lee  by  action,  and  to  have  re^ 
course  to  him  (Mber)  only  in  the  event  of  the  pursuit  against  Lee 
pcoviiq;  mefiectual.  The  County  Court  rejected  the  testimony^ 
and  this  is  the  eause  assigned  for  error. 

If  the  question  was,  what  is  the  undertaking  of  the  party,  which 
the  law  implies  upon  a  blank  indorsement  of  a  note  110^  originally 
n^otiable,  and  (^ter  the  same  faHa  dt^^  or  from  an  indorsement 
ordering  the  contents  of  such  note  paid  to  another,  far  value  receiv- 
ed, we  are  not  prepared  to  say,  that  by  this  indorsement  the  party 
indorsing  is  prima  /octe  immediately  liable  on  the  neglect  of  pay- 
ment by  the  maker,  when  thereto  demanded,  by  the  hotder,  and 
notice  of  such  neglect,  without  any  attempt  on  the  part  of  the  hold 
er  to  enforce  the  collectym  of  the  money  from  tiie  makery  or  any 
evidence  that  such  attempt  would  be  unavailing ;  but  we  have  no 
hesitation  in  saying,  that  if  such  liability  is  implied,  it  may  be  re- 
butted. Atkins  having  agreed  at  the  time  of  the  transfer  to  pursue 
Lee,  the  maker  of  the  note,  by  suit  before  he  had  recourse  to  Mi- 
ner, there  can  be  no  doubt,  that,  if  the  filling  up  of  the  Indorsement 
contrary  to  this  agreement,  should  in  its  effects  prove  prejudicial  to 
Miner,  an  action  would  lie  to  recover  the  damages  sustained.  And 
it  is  difficult  to  discover  on  what  principle  Atkins  b  entitled  to  re- 
cover contrary  to  his  agreement.  The  claim  is  not  that  of  a  bona 
Jide  holder  ignorant  of  the  agreement;  norb  the  agreement  at- 
tempted to  be  proved  contrary  to  w  express  undertaking  of  the  par* 
ty  in  writing. 

No  opinion  is  intended  to  be  intimated  as  to  the  rights  and  duties 
of  the  holder  of  a  note  not  n^otiable  originally,  and  indorsed  be- 
fore the  same  folb  duej  whether  he  will  be  entitled  to  recover  of 
die  iodorser  without  suit  against  the  maker ;  or  whether  to  secure  a  . 
right  ultimately  against  the  indorser,  he  is  obliged  to  demand  pay 
ment  of  the  maker,  when  the  note  ftills  due,  and  give  immediate  no- 
tice of  non-payment,  and  that  he  shall  look  to  the  indorser.  These 
are  questions  of  sufficient  importance  to  forbid  a  gratuitous  dicis«- 
ion« 

The  question  now  before  the  Court  was  agitated  at  an  early  day, 
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€WMti^,  imd  decHM  in  the  tasfe  of  Rtiote  r.  RMey  (ante  5*)-    C«llf 
tST*    Jwrtlce  Chlpwrtrti  $M  tfc«t^ea«e  says,  « the  indorsement,  thoi^  fiM 

'^-^J^f^    up  by  ttie  Indorsee,  may  be  prima  fitcie  evidence  of  «i  obligatioii  «* 
^°®'     tins  fimMrser,  but  it  is  only  prhimfacief  evidence  &  in  jostioe  ahooU 

RobiDioa.  fcedloired  to  be  cotttwrdicled.'' This  decision  of  tlie  Supreme  Cert 
kas  ever  been  regtdrded  by  subsequent  Courts  as  fiavtng  aetded  tte 
law  in  this  State.  The  sdme  principle  is  recogimsed  m  Eagtttid. 
As  between  the  immediate  parties  parol  evidence  fe  admiswbie  to 
eotttrot  or  impeach  the  promise  or  undertaking.  AMben^b  tbe  io- 
doneaneirt  of  •  ntrte  is  said  |o  be  equivalent  to  drawing  a  bitf  of  ck« 
cinmge,  and  the  efiectis  to  charge  the  Jindorsef  as  ^  diawier  of  a 
bill;  and,  although  the  principle  may  have  been  extended  to  noles 
not  originally  negotiable,  yet,  when  the  rights  of  third  persons  9Xt 
not  affected,  and  tbe  party  Is  not  a  hdder  having  paid  a  value  igM- 
rant  of  the  drcurastaaces  attendrog  the  transfer,  Courts  have  sofier- 
ed  not  only  an  inquiry  into  the  consideration,  but  other  circumstaa- 
ces,  to  defeat  a  recovery.  Bui.  N.  P.  27 A.  1  Esp.  R.  263,  117. 
Salh.  128.  Str.  674.  Chitty  85  and  on.  8  Term  R.  379.  6  Mass. 
Rep.  434.     11  lb.  32. 

We  are  therefcre  o(  opinion,  that  in  die  ju^ment  of  the  Caoaty 
Court  there  is  error,  and  tbe  aaittie  h  revetted. 


Penniman  vs.  Pucbson. 

In  Error. 

A  sound  price  is  DOt  ptr  te  a  warranty  of  the  toaodoesf  of  the  article  told,  wd 
the  vendor  of  perM>oal  property,  who  hai  a  title  thereto,  and  li  not  niUtT  «f 
any  fraud  in  felUag  the  laae,  and  «aei  not  expretily  warrant  hi  soaodM. 
is  not  4ialila  for  any  latent  dcfaols.or  tftiseiiodaess  thevda. 

"jti^r*  .   '^^^^  ^as  a  Writ  of  Error  brought  by  i^enniman  to  reverse  a 
1824.'    judgment  which  Pierson  had  recovered  against  him  at  the  Coon^ 
Court  holden  for  this  County  in  Februaiy,  1822. 

The  original  action  was  commenced  before  a  Justice  of  the  Peace, 
fend  came  to  said  County  Court  by  appeal;  in  vhich  Court  Pier- 
son  declared  against  Penniman,  for  that  whereas  heretofore  to  wk 
on  the  20th  day  of  March,  1820,  in  consideraUon  that  the 
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Pief9an  would  porcbase  pf  the  said  Penniman  a  yoke  of  onut^  and  CkiUendiH, 
would  ^y  him  therefor  a  certain  sum^  to  wit;  the  sum  of  ^80,  he     *i^J* 
tbe  9aid  Peopiman  undertook  and  faithfully  promised  the  said  Pier-  v^rv^^ 
aon^  that  saidoxen  were  healthy  and  sound  ^  and  the  said  Pier^on  P«ooi<DaQ 
gays  that  he»  confiding  in  the  said  promise  and  undertaking  of  the    Picnoft. 
taid  Pemiimany  did  then  and  there  buy  of  the  said  Penniman  the 
said  yoke  of  oxen,  and  pay  him  therefcgr  the  said  sum  of  ^80«  And 
the  said  J^rson  further  saith  that  the  said  Penniman  hath  not  kep| 
or  performed  bis  said  promise  and  undertaking,  ir^  thift  behalf,  bo- 
couse  be  says  that  one  of  the  said  oxen  at  the  tUi^e  of  the  sale  wa& 
unhealthy,  sick,  and  unsound,  and  of  no  value. 

To  this  declaration  the  defeiida^t  in  the  Court  below  pleaded  the 
general  issue,  and  the  Jury  returned  9  verdict  for  the  plaintiff;  and 
thereupon  the  defendant  below  filed  9,  bill  of  exceptions,  oH  whicb 
this  writ  of  error  was  brought. 

The  exceptions  taken  to  the  opinion  of  the  Court  below,  will 
sufficiently  appear  by  the  opinion  of  this  Court  delivered  by 

Wiu^iAMS,  J*  On  the  trial  of  this  action  in  die  Court  below, 
the  Court  were  requested  to  charge  the  Jury  <<  that  they  could  not 
find  a  verdict  against  the  defendant,  unless  the  plaintiff  proved  an 
express  warranty  or  fraud."  The  Court  refiised  so  to  charge  the 
Jury,  and  charged  them,  tliat  if  the  defendant  sold  the  ox,  mention- 
ed in  the  plaintiff's  declaration^  for  what  he  was  worth,  if  sound^ 
the  law  implied  a  warranty, — ^That  a  sound  price  implies  a  warran^ 
ty  that  the  article  sold  Is^  sound  where  there  Is  no  visible  defect. 

A  bill  of  exceptions  was  tendered  to  this  and  other  parts  of  the 
charge  of  the  Court.  A  verdict  passed  for  the  plaintiff  below,  and 
the  ^ose  comes  here  on  a  writ  of  etror.  As  the  Court  are  of  opin« 
ion  that  the  charge  before  recited  is  erroneous,  it  is  unnecessary  to 
examine  the  ether  errors  which  are  assigned. 

It  was  a  doctrine  of  the  eivU  law,  that  a  sound  price  implies  a 
warranty  of  the  soundness  of  the  commodity  sold.  This  doctrine 
has  been  established  by  a  series  of  decUions  in  the  State  of  Con- 
neclicat,  and  in  the  Courts  of  North  Carolina  and  South  Carolina. 
An  opinion  has  been  entertained  by  some,  that  the  same  principle 
has  been  adopted  in  this  State,  and  it  still  has  many  advocates,  as 
being  the  most  conformable  lio  good  pdiey  Hj^d  ^he  rules  of  equity 
^d  monli^.    But  it  is  cfrtain,  that  this  is  not  the  doctrine  of  thr 
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ChiUeniM,  common  law,  and  although  an  opinion  was  fommfy  euireiit  is 
^^mJJ'  England,  that  a  sound  price  given  for  a  horse,  is  tantamount  to  « 
warranty  of  soundness,  yet  when  it  came  to  be  sifted  it  was  refected 
as  loose  and  unsatisfactory.  And  no  rule  is  now  better  establisheif 
and  considered  as  not  admitting  of  a  doubt  in  the  Courts  of  Great 
Britain,  than  that  the  vendor  of  personal  property,  acting  in  good 
faith,  not  guilty  of  any  fraud,  is  not  responsible  for  any  lateirt  de- 
fects or  unsoundness  in  the  article  sold,  unless  he  has  rendered  him- 
self responsible  by  an  express  warranty.  The  same  rule  has  been 
adopted  in  New- York,  in  Pennsylvania  and  Massachusetts,  anrf  it 
is  believed  in  most  of  the  States  of  the  Union.  The  maxim  of  die 
common  law  is,  caveat  emptor^  and  when  it  is  khownand  profa^ 
ly  understood,  it  cannot  with  propriety  be  said  to  contravene  ika 
principles  of  equity  or  morality.  The  purchaser  can  protect  Iub- 
self  against  any  latent  defects  in  the  article  he  contracts  for,  bj  re- 
quiring an  express  warranty ;  and  if  this  warranty  be  refused,  it  is 
understood  both  t>y  the  purchaser  aud  vendor,  that  the  naqoe  is  iqp» 
on  the  purchaser,  and  the  price  is  fixed  accordingly. 

Indeed  the  rule  of  the  common  law  s^ms  to  be  well  establisjied| 
and  upon  reasons  so  satisfactory,  that  the  Court  are  not  at  liberty 
to  depart. from  it,  and  would  have  no  disposition  so  to  do,  if  the 
question  were  not  considered  as  settled. 

The  opinion  of  the  Court  is,  that  a  sound  price  is  not  per  se  a 
warranty  of  the  soundness  of  the  article  sold,  and  that  the  vendor  of 
personal  property,  who  has  a  title  thereto,  and  is  not  guilty  of  anjp 
(raud  in  selling  the  same,  and  does  not  expressly  warrant  its  souod* 
liess,  is  not  liable  for  any  latent  defecte  or  unsoundness  thereliu 
The  judgmeot  of  the  County  Court  is  therefore  reversed. 


Catlin  oa.  LowBKt. 
In  Error. 

lo  80  action  in  ftTour  or  a  Sht  riff  or  other  oficer*  on  a  receipt  for  propedj  tain 
CD  mefoe  proeeM,  in  wUeb  ii  a  itipnlattott  to  r«tani  the  pi^pcitj  oo  iriwi, 
or  pap  all  ooata  and  daoiafti,  the  raloe  of  the  propertp  recsipted  ia  theaina- 
ore  of  daanf  et. 

^Huw^'      THIS  was  a  Writ  of  Error  brought  to  reverse  a  jodgmenftof 
1824.  *    the  County  Court  for  die  County  of  Clutlenden,  in  an  action  ik 
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&voiir  of  Heman  Lowry  Sheriff  of  Chittenden  County  plaintiff  foe-  Ckiiimiak^ 
low  ».  Guy  Ca^;  on  a  receipt  lor  property  attached  on  mesne   "^"fSif ' 
process.  v^v^ 

Catlio 
Qritwold  and  FoHet  for  the  plaintiff  in  error.  vs. 

Thompson  and  Richardson  for  the  defendant. 
The  opinion  of  the  Coort  was  delivered  by 

Skix>7N£iI|  Ch.  J.  From  the  bill  of  exceptions  in  this  case  it  ap- 
pears,  that  the  plaintiff  in  error  considered  himself  aggrieved^  not 
by  the  judgment  having  been  rendered  in  favour  of  the  defendant  in 
error^  on  the  issue  of  fact  joined  to  the  Court,  but  by  the  decision  ^ 
made,  as  to  the  proof  required  of  the  plaintiff  below  in  the  assess- 
ment of  damages.  From  the  assignment  of  errors  and  the  course 
taken  by  the  counsel  in  argument^  it  is  evident  that  the  allowance 
of  the  bill  of  exceptions  was  obtained,  supposing  it  necessary  for  the 
purpose  of  laying  the  foundation  of  a  writ  of  error,  upon  which  this 
Court  might  be  called  to  decide,  whether  an  officer,  having  attach- 
ed personal  property  on  mesne  process^  and  taken  therefor  the  re* 
ceipt  of  a  third  person  of  the  tenor  described  in  the  record  (and 
which  is  the  usual  form  in  such  cases)  can  maintam  an  action  witl^ 
out  showing  special  damage. 

The  undertaking,  as  expressed  in  the  receipt,  is  to  redeliver  to 
the  Sheriff  when  demanded^  or  pay  all  cost  and  damage.  It  is  sai4 
bv  the  counsel  for  the  plaintiff,  that,  as  the  prombe  b  in  the  alter- 
native, that  is,  to  redeliver  or  pay  the  damage,  the  person  execu- 
ting the  receipt  may  elect  to  pay  the  damage  contemplated  in  the 
receipt  \  and  this,  he  insists,  is  not  the  value  of  the  property,  but 
only  such  as  the  officer  may  be  obliged  to  pay,  by  reason  of  his  not 
having  the  property  ready  to  be  taken  upon  the  execution,  thai  may 
be  issued  upon  the  judgment  rendered  in  the  suit,  on  which  the  at« 
tachment  is  made.  If  the  judgment  has  been  othernise  satisfied,  or 
no  judgment  has  been  rendered,  or  no  writ  of  execution  has  been 
issued  within  thirty  days  from  the  tune  of  rendering  judgment,  the 
officer  is  discharged  from  any  liability  to  the  plaintiff,  and  coose- 
quently  can  claim  nothing  upon  the  receipt.  The  amount  of  the 
officer's  liability  to  the  creditor  is  the  rule  of  damages,  and  must  be 
alleged  in  the  declaration. 

There  c$n  be  no  doubt  such  would  be  the  law,  and  such  ought  \a 
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Cfdtundtn,  be  the  decision  in  thU  case,  if  the  lialHlity  of  the  officer  attaching  i 
^8247*  confioed  to  the  creditor  alone.  But  his  liability  extends  to  the 
debtor,  or  the  person  whose  property  is  attached,  as  well  aa  Iq  the 
plaintiff  in  the  suit.  He  is  obliged  to  return  the  property,  or  such 
part  thereof  as  is  not  disposed  of  in  satisfying  the  jwi^ent,  if  any^ 
to  the  person  from  whom  it  was  taken.  As  he  is  accountahle  then 
in  any  event,  if  the  property  is  not  rendered,  his  damage  is  certain, 
and  of  course  no  special  damage  need  be  allied  in  pleading.  It 
evideiMy  appears  from  the  tenor  of  these  receipts,  that  officers  in- 
tenid  to  secure  to  themseWes  a  right  of  action  at  any  time,  when 
ftey  may  consider  it  necessary  to  demand  the  property  lor  their 
own  safety.  The  neglect  of  the  person  receipting  to  return  on  dc- 
Biand  at  any  time  will  subject  him  to  damages  to  the  amount  oC  the 
▼ahie  of  the  property.  The  County  Court  indeed  say,  ^hat  the 
plaintiff  below  is  entitled  to  rectirer  the  amount  of  the  jodgmeBl 
rendered  in  the  suit  on  which  the  attachment  was  made,  unless  tlie 
defendant  show,  that  his  damage  is  not  to  that  amount  This  m* 
doubtedly  was  in  reference  to  the  judgment's  having  been  for  a  som 
■ot  exceeding  the  value  ef  the  property*  Ahhougfi  the  nrfesBg- 
gested  by  the  Court  is  not  correct,  the  judgment  in  thb  case,  tf  er- 
loheous,  is  not  to  the  prejudice  of  the  defendant  beloww  From  At 
record  it  appears,  that  this  was  not  the  cule  by  which  die  daoiages 
were  ultimately  assessed ;  for  the  amount  of  the  judgment  of  Ch^- 
tenden  v.  Blood  far  exceeded  this  judgment,  and  it  is  evident  te 
damages  here  allowed  are  not  to  the  amount  of  the  vahie  of  tiie 
property  receipted.  Judgment  of  the  County  Court  is  affinse^ 
with  six  per  cent,  interest  thereon  as  damages  for  delay;  and  si»» 
gle  costs  will  be  taxed. 
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CktUMdrnt 
Bambt  m.  Bc4M  et  aL  ^*;^F* 


1824. 


A  lender  of  ipeciBck  articled  by  the  debtor,  at  thne  aod  j^ace  of  payment,  ii 
a  difcharge  ot"  the  contract.  The  errditor  caanot,  by  oeglectinc  to  attend  at 
«tiBe  attd  place,  to  receive  the  property,  deprire  Itie  ddRor  of  Hm  prhrOece 
of  diicbaif JDg  bif  cmtrMt  And  a  tevdtr  of  ifMifick  artklet,  tt  tbe  tiow 
and  place  appointed  by  tbe  contract,  may  be  made  by  the  debtor  to  the  credi- 
tor, in  bis  abeeoce,  If  be  nef  lect  to  attend,  and  luch  teuder  will  diicharge  tbe 
contract,  aod  vest  tbe  property  of  tbe  articles  tendered  in  tbe  creditor. 
And  as  the  law  rc^utret  tbst  tbe  debtor  do  alt  bKtaia  power  ta  perform,  a  plea 
tliat  the  debtor  bad  tbe  property  rced^,  «t  tiaM  aod  place,  and  tbare  rflnain 
ed  tbrou(h  tbe  day,  ready  to  deliver  tbe  same,  but  tbe  eredUor  did  not  atp 
t«nd  to  receive  it,  and  tbat  tbe  property  is  still  ready  for  the  creditor,  if  be 
mil  receive  it,  is  insufficient 

THIS  was  an  action  of  asim^tit  on  a  note  of  hand,  made  and 
execated  bf  the  defendants,  bearing  date  the  18  th  of  Aprii^  1814^ 
Uiand  by  which  the  defendanfa,  for  value  received  premised  the 
plaintiff  to  pay  him  ten  tbousawi  feet  of  good  merchantable  pine 
boards,  on  the  first  day  of  October,  IS  19,  at  the  sajr-miU  in  Jeri- 
clw>^  hired  by  the  defendants  of  the  plaintiff* 

The  defendants  pleaded  in  bar,  That  on  the  day  mentioned  in 
sm4  note  for  the  payment  thereof,  to  wit,  on  the  first  day  of  Octo- 
ber, IS  19,  at  the  place  in  said  note  mentioned  for  the  payment 
thereof,  they  the  defcMants  had  ten  thousand  feet  of  good  mer- 
chantable pine  boards  sawed  and  prepared  for  the  payment  of  said 
note,  aod  were  ready  then  and  there  to  have  paid  the  same,  and 
remamed  there  at  said  mill,  on  said  first  day  of  October,  1819, 
through  the  day,  for  the  purpose  of  delivering  the  same,  nntii  the 
going  down  of  the  sun,  but  the  said  Truman  did  not  come  to  receive 
the  same ;  and  said  boards  ever  since  have  been,  and  stift  are  ready 
for  said  Truman,  to  wit,  at  the  mill  aforesaid,  if  he  will  take  the 
same. 

Qritwold  and  FoUei  for  tlie  plaintiff.  The  question  raised  in 
tliis  case  is,  whether  an^ability,  and  a  mere  readiness  on  the  part  of 
the  defendant,  to  pay  in  specifick  articles  at  the  time  and  place  ap- 
point jd  ibr  the  payment,  unaccompanied  with  any  other  act,  is  of 
itself  a  a  sufficient  fulfilment  of  the  contract  on  his  part,  when  the 
plaintiff  does  not  attend  to  receive  the  payment.    We  contend, 

1.  That  in  all  contracts  where  the  consideration  is  executed,  id 
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CkUkndmf  in  the  present  case,  the  contract  is  complete  and  debt  absolate 

miT*    condition  precedent  to  be,  performed  on  the  part  of  the  plaintiff,  nor 
N^^v^^  is  hb  presence  necessary,  to  enable  the  defendant  to  perlorm  his 
B^ncy     part  of  the  contract,  so  far  as  to  discharge  himself  from  jt.     And  in 
Blitt  et  «1.   such  case,  the  plaintiff,  in  order  to  constitute  a  good  cause  of  action, 
need  not  aver  in  his  declaration  that  he  was  ready  at  the  time  and 
place,  to  receive  the  payment,  or  make  any  proof  of  such  readi- 
ness. 

2.  But  when  the  consideration  is  executory,  and  the  defendant's  ' 
performance  is  to  depend  on  some  act  to  be  done  or  forborne  by 
'^  the  plaintiff,  the  plaintiff  must  aver  and  prove  performance  on  his 

part,  or  render  some  excuse  for  the  non-perfonnance.    1  Chit 
S09. 

S*  All  contracts  are  to  be  construed  most  strongly  against  die 
contractor,  and  the  plaintiff  in  this  case,  has  a  right  to  hold  the  de- 
fendants to  a  strict  performance  of  their  contract.  And,  in  order 
^o  discharge  themselves  from  an  obligation  payable  in  specifick  sr* 
tides,  they  should  not  only  be  ready  with  the  property  at  the  tisse 
and  place  appointed,  but  in  case  the  plaintiff  do  not  att^d,  osake 
an  actual  designation  of  it,  and  set  it  apart,  so  as  to  vest  the  proper^ 
ty  in  the  plaintiff,  that  he  may  have  the  control  of  it  when  he  M& 
chuse.  It  is  always  the  duty  of  a  debtor  to  do  all  in  hb  power  to 
ftil61  his  contract.  Bray.  R.  224,  McConnel  v.  RalL— Same  2S7, 
Wood  V.  Beemah.    Swift's  Digest  290. 

4.  An  averment  (of  a  mer^  ability  and  readiness  to  perfonn  a 
contract,  without  any  other  act  done,  b  certainly  too  vagoeand  m- 
eertain  to  Tumish  any  evidence  of  an  actual  performaoc^-^mireh 
less  to  operate  as  a  complete  discharge  of  the  debt« 

5.  If  the  property  b  not  designated,  and  separate  fipom  other 
property,  and  proof  at  hand  of  the  designation,  and  of  the  qoan^ 
and  quality  of  the  articles,  the  creditor  has  no  means  of  asceitainNig 
or  identifybg  the  propeity  intended  to  be  paid  to  him,  or  whether 
he  ought  to  accept  it  in  payment  or  not.  And  if  not  designated  oa 
the  day  stipulated,  any  designation  or  tender  of  ft  afterwards  could 
not  avail  him« 

6.  When  the  propAty  is  to  be  delivered  at  the  creditor's  hoiae 
after  a  legal  tendry  made,  the  debtor  is  not  bound  to  take  any  iv- 
ther  care  of  h.*-!  Swift's  Dig.  294.    In  this  case  Ae  hoards  w^rc 
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to  be  delivered  at  the  plaintiff's  mill    If  then  the  doctrine  contend-*  cytundm^ 
ed  for  by  the  defendants  be  correct,  they  need  only  have  the  prop-      i^u,  * 


erty  on  hand,  at  the  time  and  place  appointed,  and  express  a  readi- 
ness to  pay,  and  their  debt  is  thereby  discharged,  and  the  property     ^'^^ 
left,  of  whatever  nature  it  might  be,  to  be  squandered  or  lost,  with-  Bite  ct  at 
out  any  responsibility  on  the  part  of  the  debtors.    And  the  injury 
which  consequently  accrues  to  the  plaintiff,  must  operate  as  a  poo* 
ishment,  for  non-attendance,  although  he  might  have  a  justifiable 
excuse  for  his  neglect.    A  principle  so  absurd,  it  is  believed  can- 
not be  maintained.    The  law  having  imposed  no  duty  on  the  plam* 
tiff  to  perform,  he  surely  ought  not  to  suffer  so  severdy  for  the  pur*       ^ 
pose  ofestablishing  a  new  principle,  contrary  to  all  former  prece- 
dent in  this  State.    If  a  better  principle  could  now  be  establbh- 
ed,  let  the  Legislature,  not  the  Courts  interfere,  and  correct  the 
supposed  evil. 

Adams  for  the  defendants.  We  contend  that  the  facts  disclosed 
in  the  plea  in  thb  case  are  sufficient  to  prevent  a  recovery.  The 
plaintiff  claims  damages  because  he  says  that  the  defendants  have 
not  performed  their  contract.  It  appears,  however,  that  they 
sawed  out  the  boards— had  them  ready  at  the  time  and  place  stipu- 
lated, and,  if  necessary,  we  may  presume  that  they  were  measured 
out  and  separated  from  their  other  boards*— that  they  remained  there 
through  the  day  readjf  to  deliver  them,  but  the  plaintiff  did  not 
come  to  receive  them^-that  the  boards  are  stdl  ready  for  the  plain- 
tiff, if  he  wiQ  take  them. 

Hie  right  of  the  plaintiff  to  change  a  contract  of  this  kind  into  a 
cash  debt,  ought  not  to  be  alluwed,  but  as  a  consequence  of  negli- 
gence on  the  part  of  the  defendant.  That  these  defendants  have 
done  all  which  they  were  morally  bound  to  do,  will  be  doubted  by 
none.  And,  if  there  be  any  defect  in  their  defence,  it  must  arise 
from  some  rigid  rule  of  law,  having  the  appearance,  at  least,  of  a 
justification  of  a  hard  creditor,  in  taking  advantage  of  his  own 
wrong.  But  we  will  not,  without  examination,  cast  this  odium  up- 
•n  the  law. 

It  is  sud  that  the  defendants  should  have  tendered  the  boards; 
but  it  appears  by  the  plea  that  the  plaintiff  did  not  attend— wu  not 
present  at  the  time  and  place,  to  receive  them :  a  tender  therefore 
€«old  mi  be  made. 

51 
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Ckiumien,      It  was  Said  by  the  Court  in  the  case  Morton  v.  Lamb,  7  T.  R. 
1824  *     191,  that  it  would  be  absurd  to  state  a  tender  to  a  man  who  waf 
Vi^^\.'-%.^  not  present  to  receive  it.     So  in  the  case  of  Rawson  v*  Johmoii  1 
Baroey      £ggj  gQ/,  it  was  said  by  opposing  counsel,  and  not  dbputed,  tiat 
Blin  et  «K   if  the  party  does  not  attend,  a  tender  is  impossible.     And  Lord 
Kenyon,  in  his  argument  in  the  last  case,  corroborates  Uie  doctrine 
for  which  we  coillend,— He  says,  "  In  administering  jostice,  we 
must  not  lose  sight  of  common  sense — one  party  goes  to  do  his  part, 
but  the  other  stays  away.     The  party  pleads  that  he  was  rtsdj, 
but  that  the  other  party  did  not  come :  Would  it  be  any  answer  to 
"       say,  that  be  ought  to  have  pleaded  a  tender  ?  It  cannot  be  necessa- 
ry to  go  through  with  the  usdess  ceremony  of  laying  down  the  nio«- 
ey,  to  take  it  up  again." 

The  above  doctrine  was  advanced,  in  relation  to  an  averment  by 
a  plaintiff  of  his  readiness  to  perform  a  precedent  condition;  but  we 
contend  that  the  law  is  the  same  in  the  case  of  performance  of  pre^ 
cedent  conditions,  as  in  the  present  case.  The  very  term  tender 
to  a  person  includes  the  presence  of  the  parly  to  whom  it  is  made. 
A  tender  without  any  person  present  to  whom  it  is  inade,'is  a  sole- 
cism. 

But  we  contend  that  a  readiness  to  perform  by  one  party,  wh«i 
the  other  party  does  not  attend,  draws  after  it  all  the  consequences 
of  a  legal  tender.  This  doctrine  is  stated,  1  Swift ^s  System  405,  as 
sound  law;  "that  every  consequence,  which  would  have  followed 
by  tender  and  refusal,  will  follow  from  being  ready  if  the  other  par- 
ty do  not  come."  Bacon  says,  "  If  a  party,  to  whom  tender  was  to 
be  made,  was  present,  or  if  it  do  not  apppear  from  the  pleadn^ 
that  he  was  absent,  it  must  be  averred  tliat  there  was  a  refusal  3  bat 
when  the  party  to  whom  tender  was  to  be  made  did  not  come,  it  ii 
sufficient  to  allege  that  he  was  ready,  and  that  the  other  party  did 

pot  come."     Tlie  same  doctrine  is  maintained  by  Cbjtty  317 IS. 

The  case  of  Robbins  ».  Luce  is  to  the  same  point.  In  that  case, 
Parsons  Ch.  J,  says,  *'  The  defendant  could  not  tender  the  ban^ 
unless  the  plaintiff  was  there.  He  had  done  all  that  he  couW  do; 
and  it  w^  owing  to  the  plaintiff's  laches,  that  the  contract,  as  writ- 
ten, was  not  performed." 

But  that  case,  if  considered  as  an  authority,  expressly  decide  the 
present  case.    In  delivering  the  opinion  of  the  Court,  Judgo  Par- 
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sons  says,  "The  defendant  in  his  plea,  among  other  allegations,  CkUUndm^ 

avers  that  on  that  day  at  his  dwelling-house,  he  was  ready  to  delir-    ''^ij^T'' 

er  the  barrels  to  the  plaintifT:  if  he  had  also  averred  that  the  plain-  s^-V'^w/ 

tiff  was  not  there  to  receive  them,  this  plea,  if  true,  would  have  been     barney 

vs. 
a  good  bar,  and  pleaded  in  good  form."     This  is  clearly  a  direct  Blbi  et  al* 

decision  that  the  matter  contained  in  the  defendants'  plea  in  this 

case  is  a  good  bar  to  the  plaintiff's  action,  and  that  it  is  pleaded  in 

good  form,  as  there  is  an  averment  in  the  plea  that  the  plaintiff  did 

not  attend  to  receive  the  boards. 

The  same  doctrine  is  maintained  by  Richardson  J.  in  the  case 
Rowe  V.  Young,  2  Brod.  &  Bing.  l65 — 7-  And  it  is  believed  that 
no  principle  of  law  is  better  settled ;  there  being  no  conflicting 
opinions  respecting  it — no  contradictory  decisions  3  and  is  alike 
supported  by  reason  and  by  precedent. 

If  a  contract  be  made  for  the  delivery  of  speciiick  articles  at  a 
particular  time  and  place,  and  the  creditor  do  not  attend  to  receive 
them,  all  the  debtor  can  do,  is  to  be  ready  at  time  and  place,  with 
the  articles,  ready  to  deliver  them  5  of  course  this  shall  prevent  a 
recovery  of  damages  against  him  for  a  non-performance,  as  abso- 
lutely as  though  he  had  made  a  legal  tender  of  the  articles  to  the 
creditor,  he  being  present ;  and  it  would  be  a  departure  from  the 
analogy  of  the  law  to  say  that  these  facts  well  pleaded,  shall  not  be 
a  good  bar  of  an  action,  brought  for  a  non-performance  of  the  con- 
tract. 

But  on  the  part  of  the  pl'^it  is  insisted  that  it  was  the  duty  of  the 
defendants  not  only  to  have  been  ready  with  the  boards  a;  the  time 
and  place  appointed ;  but,  as  the  plaintiff  did  not  attend  to  receive 
them,  it  was  the  duty  of  the  defendants  to  designate  the  boards  and 
set  them  apart,  80  as  to  vest  the  property  of  the  boards  in  thephdnr 
tiff.  The  case  of  McConnel  v.  Hall  is  cited  in  support  of  this  doc- 
Ume ;  but  this  is  a  case  standing  alone,  wholly  unsupported  by  any 
decided  cas^.  Where  a  debtor,  to  an  action  on  his  contract,  has 
pleaded  a  tender  and  refusal,  and  has  prevailed,  and  has  thus  been 
discharged  from  hb  contract,  the  property  tendered  has  been  con- 
sidered 3S  vested  in  the  creditor  5  and  on  refusal  by  the  debtor  to 
deliver  the  property,  the  creditor  has  maintained  trover  for  it.  But 
in  no  case  except  that  of  McConnel  9.  Hall  has  it  been  decided, 
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C^endm^  that  the  property  of  the  article  tendered  is  vested  in  the  cieditor  by 
1824  *    &  tender  and  refiual. 


Suppose  in  this  case,  that  the  plaintiff  had  attended  and  the  de- 
^^  fendanU  had  measured  out  and  tendered  the  boardsto  theplaind^ 
BliM  et  at  and  he  had  refused  to  receive  them ;  and  the  plaintiff  afterwards 
concluding  to  receive  the  boards  which  had  been  tendered  and  he 
had  refused,  called  on  the  defendants  and  demanded  the  boaidS) 
and  the  defendants  had  refused  to  deUver  them,  do  the  gendemen 
mean  to  say  that  the  plaintiff  could  maintain  an  action  of  traver /or 
the  boards  ?  I  presume  they  alluded  to  such  action  jof  trover,  when 
they  said  that  it  was  necessary  that  the  property  be  designaied  and 
set  apart,  so  as  to  vest  the  property  in  the  plaintiff,  that  ke  nay 
have  the  control  of  it  when  he  shall  choose;  ^'and  of  diis  there 
should  be  preof  at  hand.''  It  is  clear  that  the  plaintiff  in  such  actkNi 
of  trover  must  prove  property  In  himself,  and  as  he  daims  no  title 
to  the  property  except  that  which  he  has  acquired  by  the  tender  oC 
the  property  by  the  defendants,  and  his  refusal  to  receive.it,  the  bv- 
then  of  proving  the  tender  and  lefusal  must  be  on  him.  Now  li- 
though  in  cases  of  an  executory  consideration,  it  is  veiy  eoounoB 
for  the  plaintiff  to  rely  on  proof  of  a  tender  made  by  kimwe^to  te 
defendant,  yet  for  the  plaintiff  to  rely  on  proof  of  a  tender  of  prop^ 
erty  made  by  the  defendant  to  hm$elfj  would  be  novel,  and  to  sqr 
the  least,  would  be  a  sort  of  back-handed  case  of  tender*  And  jet 
if  by  a  tender  and  reiiisal,  the  property  tendered  be  vested  in  tht 
creditor,  all  these  consequences  will  follow.  But  to  support  sMh 
action  of  trover,  the  plaintiff  must  prove  still  another  tender;  be 
must  prove  that  at  the  time  when  he  made  demand  of  the  proper- 
ty tendered,  he  tendered  to  the  defendant  the  note  on  whidh  he  de- 
manded the  property,  and  must  bring  the  note  into  Court ;  for,  der- 
tainly  he  could  not  be  permitted  to  recover  the  amount  of  the  mtke, 
and  keep  the  note  in  his  own  possession.  It  might  indeed  be  eoa- 
venient  for  him,  for  should  he  fail  in  his  action  of  trover  for  Ae 
property  tendered,  not  being  able  to  prove  that  the  defendant  made 
a  tender  of  it,  he  might  then  resort  to  an  action  on  the  note,  and 
compel  the  defendant  to  prove  the  tender. 

The  defendants,  in  this  case,  satisfied  that  they  had  done  all  m 
their  power  to  perform  their  contract,  and  that  which  would  bar 
an  action  on  the  note ;  and  as  the  plaintiff  had  on  his  part  neglect- 
ed to  attend  to  receive  the  boards  at  the  time  appomted,  tint  he 
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could  have  no  legal  right  to  them^  whhoat  their  auent,  as  it  was  ChUienden^ 
now  at  their  option  to  deliver  the  boards  to  the  plaintlfi;  if  he  would    ''^gji?* 
receive  them  in  satisfiM^tion  of  the  note, .  or  to  keep  the  boards  and  s^^s^.'*^/ 
paj  the  amount  of  the  note  in  money,  they  chose  the  former  course,     Barney 
and  have  kept  the  boards  ready,  lest,  on  a  demand  and  refusal,  they  bUii  ^  al. 
should  be  subjected  to  the  payment  of  the  note  in  money,  liaving  no 
wish  to  satisiy  the  note  with  the  boards,  and  still  keep  them  to  their 
own  use.     The  above  facts  the  defendants  have  pleaded  in  bar  of 
the  plainti£Ps  action  oh  the  note. — This  plea  the  plamtiff  might 
have  traversed,  in  which  case,  as  stated  by  Judge  Parsons  in  the 
case  Bobbins  v.  Luce,  if  the  defendants  could  not  prove  that  they 
had  the  boards  ready,  the  issue  must  have  been  found  against  them« 
But  the  plaintiff  has  chosi»n  to  demur  to  the  plea,  admitting  that  the 
defendants  had  the  boards  ready,  and  that  they  still  have  them  rea- 
dy, and  that  the  plaintiff  did  not  attend  to  receive  them.    This  is 
an  admission  that  the  defendants  did  all  in  their  power  to  perform 
their  contract :  and  it  was  no  more  necessary  to  aver  that  the  boards 
were  measured  out  and  set  apart,  in  this  plea,  than  in  a  plea  of 
tender.    In  both  pleas  alike  is  included  every  thing  necessary  to  be 
done  by  the  defendants  at  the  time. 

Thus  we  have  attempted  to  shew  that  the  defendants' plea  is 
adapted  to  the  case,  and  is,  both  as  to  the  form  and  matter  of  it, 
dearly  supported  by  precedents;  and  that  the  ground  on  which 
the  plaintiff  seems  principally  to  rely  is  wholly  untenable. 

The  opinion  of  the  Court  was  delivered  by 

Skinner,  Ch.  J.  The  plaintiff  in  this  case  declares  upon  a  note 
of  hand,  in  which  the  defendants  promise  to  pay  him  10,000  feet  of 
good  merchantable  pine  boards,  on  the  1st  of  October,  1819,  at 
the  saw-mill  hired  by  the  defendants  of  the  plaintiff.  The  defend- 
ants  plead  in  bar  a  readiness  to  perform  at  the  time  and  place,  to 
which  plea  there  is  a  demurrer. 

The  first  inquiry  b  as  to  the  nature  and  effect  of  the  defendants^ 
plea.  The  prmciple  is  well  settled,  and  questioned  by  no  one, 
that  if  the  party,  on  whom  rests  the  obligation  to  pay  a  debt  or  per- 
form a  duty,  is  prevented  from  fulfllling-his  contract  by  the  act  or 
neglect  of  the  other  party,  a  tender  will  excuse  him  from  any  liabil* 
ity  in  damages  for  non-performance.  If  the  same  consequences 
will  follow  from  the  fact  of  a  readiness  to  pay  or  perform,  as  from 
the  fact  of  actual  tender,  it  may  be  true  that  a  plea  of  readiness,  &c. 
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ChiUenden^  may  in  SQch  case  be  interposed  instead  of  a  plea  of  tender;  botif 
^18247'    the  case  is  one,  in  which  the  consequences  of  a  tender  are  matcri- 

v^v^^  ally  different  from  those  of  a  readiness  to  perform,  and  m  whidi  i 
Barney     tender  can  be  made,  a  plea  of  readiness  will  not  arail  the  party. 

Bliss  et  al.  There  is  no  case  in  which  a  plea  of  this  kind  has  been  attemptd, 
where  a  tender  could  be  made  5  it  is  rather  an  excuse  for  not  tee- 
dering.  The  party  is  bound  to  do  all  he  can  to  perform  his  con- 
tract ;  and  in  this  case  it  is  readily  perceived,  that  if  a  tender  could 
be  made  without  the  presence  of  the  other  party,  and  that  tender 
would  have  the  effect  to  discharge  the  liability  of  the  defendants  up- 
on their  contract,  a  readiness  to  perform,  unless  it  has  the  same  ef> 
._  ,  feet,  cannot  be  pleaded.  If  the  effect  of  a  tender  is  not  only  to  dis- 
charge the  debt  or  duty,  but  to  change  the  ownership  of  the  proper- 
ty tendered,  the  objection  to  a  pica  of  readiness,  &c.  is  too  obviom 
to  require  illustration.  It  is  not  material  to  inquire  why  the  prac- 
tice has  prevailed  of  pleading  a  tender  specially  in  cases  where  fe 
defendant  Is  discharged  thereby,  and  the  effect  is  the  same  as  so 
actual  payment  of  the  debt  or  performance  of  the  duty.  The  rea- 
sons assigned  for  pleading  a  tender  will  hardly  apply  in  such  a  case, 
especially  in  actions  of  ossumpiiL 

It  is  insisted  by  the  defendants'  counsel,  that  every  consequence 
that  would  have  resulted  from  an  actual  tender,  will  result  from  a 
readiness,  where  the  creditor  is  absent.  This  is  undoubtedly  set- 
tled law,  where  tlie  attendance  of  the  creditor  is  necessary  to  enable 
the  debtor  to  perform  his  contract.  It  is  also  true  that  a  formal  oP 
fer  to  perform  in  the  absence  of  the  creditor  has  been  usually  adopt- 
ed, and  is  called  in  the  books  a  tender  in  law,  and  so  pleaded. 

In  this  casa  no  sufficient  reason  is,  or  can  be  assigned,  ¥rfay  die 
presence  of  the  payee  could  not  be  dispensed  with.  There  was  bo 
precedent  act  to  be  performed  by  him — no  appointment  of  af^KW- 
ers,  as  in  the  case  of  Brooks  0.  Page — no  election  to  be  made  «r 
manifested  by  him.  The  consideration  on  his  part  is  executed  aid 
past.  Ten  thousand  feet  of  boards  were  to  be  ddivered  ittte 
plaintiff's  saw-mill,  then  occupied  by  the  defendants.  It  wonUbe 
going  farther  than  any  authority  will  warrant,  to  say  that  k  wlst^ 
cessary  in  th\i  case  for  the  plaintiff,  to  aver  and  prove  that  he  was 
ready  at  the  time  and  place  on  fail  of  recovery ;  that  he  must  be  fca- 
dy  at  his  peril  at  the  time  appointed.  On  the  other  hand  thfve  is 
no  authority  to  be  found  to  support  the  position,  that  the  defeodaatf; 
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by  Ae  default  of  the  creditor  shall  be  deprived  of  the  privilege  of  ^*^'«^*«» 
setting  apart  the  sj:>ecifick  articles,  and  thereby  incur  at  most  the       1324. ' 
obligation  of  bailees,  and  not  be  subjected  at  all  events  in  case  v.-^-s.*^**^ 
of  loss  or  destruction.     But  if,  as  we  believe,  the  debt  or  duty  is     ^^°^^ 
discharged  by  a  tender,  the  doctrine,  that  the  creditor  cannot,  by  Bllai  et  al. 
his  fault,  in  absenting  himself,  prevent  the  debtor  from  effecting  his 
discharge,  follows  from  the  plainest  principles  of  law  and  common 
sense.     It  equally  foljows,  that  the  latter  is  liable  if  he  neglects  to 
do  all  in  hb  power  to  perform.    The  important  question  then  is, 
Does  the  tender  of  specifick  articles  discharge  the  debt  or  duty  ? 

The  able  and  ingenious  essay  of  a  distinguished  Jurist  of  the 
State  on  this  subject,  as  well  as  the  laboured  argument  of  the  coun- 
sel in  the  case,  although  opposed  to  the  generally  received  opinion, 
have  received  all  that  attention  and  consideration,  which  the  time 
and  ability  of  the  Court  would  permit.  And  was  it  not,  that  we 
consider  the  common  law  as  settled  in  the  case,  both  in  England 
and  in  this  country,  and  which  we  are  not  at  liberty  to  disturb,  we 
are  not  prepared  to  say,  that  a  better  rule  might  not  perhaps  be  a- 
dopted. 

The  principle,  that  a  tender  of  specifick  articles  according  to  the 
contract,  shall  discharge  the  debt  or  duty  5  and  that  the  party  ten- 
dering is  not  obliged  to  keep  the  thing  tendered  (as  he  is  in  the  case 
of  money)  and  of  course  is  not  obliged  to  plead  that  he  is  still  ready, 
is  very  clearly  recognized  and  held  in  Peytoe^s  case,  9  Rep.  78,  and 
also  in  Co.  Lit  207^  And  the  reasons  on  which  it  is  founded  s^m 
to  have  been  so  conclusive  and  satisfactory,  that  no  attempt  has 
since  been  made  to  oppose  it  5  nor  have  the  inconveniences  result- 
ing from  it  been  such  as  to  induce  the  introduction  of  a  law  of  con- 
signation or  deposit,  as  in  France.*     That  a  different  rule  ought  to 

•In  the  stale  of  Ohio  where  contracts  for  the  pafnaent  of  ipecifick  articlcfire 
»cry  rojninoo,  great  diflfeuliies  were  eiperieDced  in  aKertaioing  what  were  the 
principles  of  the  common  law,  as  applicable  to  fucb  contract!. 

By  resorting  to  the  ytry  ancient  common  law,  ihey  found  that  wheoever  a  len- 
der was  pleaded,  whether  of  money,  cattle  or  other  specifick  article,  it  was  neces- 
sary for  ilie  defendant,  not  only  to  aver  in  hit  plea  tliat  the  property  was  still 
ready,  but  to  make  a  profert  of  it  in  bis  plea,  and  bring  it  lo  Court,  or  state  io 
Ids  plea  some  excuse  foi  not  bringing  it  to  Court.  And  whether  brought  to  Court 
or  not,  if  the  defendant  proved  the  tender  end  prevailed,  the  judgment  was  in 
Ttm^  that  the  plaintiff  should  have  the  property  tendered. 

But  they  fouod  that  in  the  time  of  Lord  Coke,  the  law  had  been  so  far  altered. 
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ChUUmien,  be  applied  in  this  case  from  that  of  a  tender  of  money  will  appcir 
^VS^T'  from  the  rwsons  assigned,  and  which  nwurk  the  distinction.  Evw 
in  the  case  of  money,  to  compel  the  debtor  to  keep  it,  and  hold  lam 
Kable  for  the  debt,  which  he  is  able,  and  willing^  and  has  done  il 
in  his  power  to  discharge  according  to  his  undertaking,  but  is  pR- 
vented  by  the  neglect  of  the  creditor,  is  oppwed  to  common  justice^ 
and  the  ordinary  rules  of  law.  Where  the  contract  is  for  the  defif 
efy  of  specifick  articles,  the  reasons  assigned  for  not  requiring  tk 
party  to  go  beyond  hb  contract,  and  incur  a  further  obligation,  at- 
tempted to  be  cast  upon  him  by  the  creditor,  are,  Aat  goods  tat 
perishable,  and  that  there  is  an  expense  attending  the  keeping ;  he 
is  therefore  not  required  to  apply  the  care  and  diligence,  and  incv 
the  expense  necessary  for  thdr  preservation  and  support,  and  wtixA 
in  many  cases  must  be  very  considerable.  The  case  in  the  9  Cd^eii 
supported  by  a  case  decided  28.  H.  8.  as  reported  by  Ca|^  Id 
the  20  Viner.  306.  a  case  is  stated  thus :  ^  If  the  obligatioD  be  ol* 
£60  to  enfeoff  the  plaintiff  by  such  a  day,  or  deliver  him  a  bone, 

that  10  trtrj  case  of  a  tender,  io  peiformaoce  oC  the  conditiofi  of  a  pesri  bad, 
aod  m  eveiy  other  caie  where  the  plaintiff  sought  a  forfeitiire^  if  the  defiafaif 
prevailed  in  bis  plea,  the  conditioo  was  peKormed,  the  debt  dischai^ed,  aadtk 
property  tendered  last  to  the  creditor,  being  foHeited  by  his  wrojgfiil  refimlto 
receive  it,  aod  still  remaining  the  property  of  the  debtor. 

The  prevailiof  opioioo  in  the  State  of  Ohio  seems  to  have  beeo  that  thisivh 
of  the  common  law  had  remaioed  aoaltered,  except  that  it  had  been  exteadcd  te 
all  cases  of  a  tender  of  spedfick  articles.  Some,  however  held,  that  the  reasos  sf 
the  law  in  this  case  bad  ceased,  aod  with  it  the  law  had  ceated  also.  And  tiot 
as  property  was  no  looger  lost  by  a  tender  aod  reftisal,  the  priociples  of  thess* 
cieot  commoo  law  applied  of  course,  and  that  it  was  necessary  for  the  debtsr  ts 
keep  the  property  teodered,  aod  to  plead  the  teoder  with  ao  vticoins  jirirf,  that  it 
is  still  ready. 

At  length  these  questioni  were  put  at  rest  by  an  act  of  the  Legistatare,  ptne' 
io  the  year  1816,  by  which  it  was  provided,  **  That  upon  tender  plevied  Issb 
obligatioo  or  promise  for  the  payment  of  any  other  thing  than  OKmey,  theiefy. 
if  they  find  for  the  delcndaot,  shaU  assess  the  value  of  the  property  taodcrcd; 
aod  jodgmeot  shall  be  rendered  b  lavoar  of  the  plaintiff  for  that  aaeift,  vitk' 
out  interest  or  cost,  unless  the  defeodaot  shall  forthwith  perform  bla  ooBtrad,sr 
give  the  plaintiff  such  assurance,  as  the  Court  shall  approve,  that  be  wfl]  poihff 
the  same  witbio  such  time  as  the  Court  may  direct,  io  which  case  jodgmeat  iksll 
be  entered  for  the  defoodaot.** 

The  s^me  act  also  provides,  «'  That  if  perishable  articles  be  teodtf«d  by  tbe 
debtor',  they  thall  be  kept  by  him,  ifroai  tbe  time  of  tbe  tender,  with  reisotf  Uc 
care,  at  the  expense  aod  risque  of  the  creditor.*' 
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or  such  like,  wMch  i$  not  numey^  tender  by  the  defendant  and  refii-  CkUtendM^^ 
sal  by  the  plaintiff  is  sufficient  for  the  defendant  forever."    In  the    ^^24?* 
same  book  (p.  310)  in  another  case  the  same  principle  is  found*  n^^n^^*^/ 
We  are  not  apprized  of  any  decision  in  thb  State  opposed  to  this     Baroej 
doctrine ;  but  in  the  case  of  McConnel  9.  Hall,  the  Supreme  Court  BUn  «t  tl. 
very  decidedly  approve  the  principle.    The  Court  there  say, "  The 
.promissor,af^er  a  fulfilment  of  his  contract,  is  not  bound  to  keep 
the  property  always  ready,  as  in  case  of  tender  of  money ;  htf  must 
therefore  make  such  designation  of  the  article,  on  the  day,  and  at 
the  place  of  payment,  as  will  transfer  the  property  to  the  promisee, 
and  enable  him  to  pursue  the  property  itself.^ 

In  Connecticut  and  New-York  the  question  is  considered  at  rest 
by  repeated  decisions.  Judge  Swifl  says,  <<  It  may  be  laid  down 
as  a  general  rule,  that  when  contracts  are  made  for  the  delivery  of 
goods,  or  any  article  other  than  money,  a  tender  of  the  thing  con* 
tracted  for  according  to  the  contract,  though  refused  to  be  accepted 
by  the  promisee,  absolutely  discharges  the  contract,"  In  the  8 
John.  R.  478,  the  Court  say  as  to  the  effect  of  the  tender,  <^  We 
consider  it  a  compile  bar  to  the  suit  upon  the  contract."  And 
from  the  reports  of  cases  in  New-Hampshire  and  North  Carolina, 
it  appears  the  same  doctrine  has  been  approved  in  those  States. 

Judgment,  plea  m  bar  is  insufficient. 


HiGLiv  9«.  Smith  and  Botdkn. 

If  an  AduuoUtritor,  under  m  order  of  the  Coart  of  Probate^  i^ll  real  eitelt  of 
bif  jotcttate,aod,  to  feeorc  tfae  paj^meot  of  the  ^arehase  OMoey,  take  to  bia- 
aelf  as  AdmioUtrator,  a  mortsafe  of  tht  taaie  or  other  estate,  and  such  mort- 
gage be  foreclosed,  the  title  of  the  estate  so  mortgaged,  vests  in  the  AdmEo* 
iitrator  in  hb  private  capacity  ;  and  If  lie  agaio  eoatty  the  same  estate  at 
AdminUtratprt  hit  title  will  pass  by  the  deed,  aad  eoTeoants  coataioed  io 
the  deed  will  create  a  penomU  obligatioi)  oo  him.    - 

A  purchaser  of  real  estate,  may  protect  hit  purchase  by  such  corenRots  at  he 
may  deem  necetsary,  but  if  he  accept  a  quit  claim  deed,  a  mere  failure  of  ti« 
tie  funiishct  do  ground  for  recovering  back  the  parchate  money. 

THIS  was  an  action  for  money  had  and  foeotved,  and  for  moii-   AUUm, 
iespaid,&c,  ^^^l^^ 

52  ^  ' 
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JiMtm^       Oo  trial  upmi  the  general  issue,  at  January  term,  1 S22,  fte  plai» 
1824.  *    tiff,  in  support  of  tbe  issue  on  his  part,  offered  evidence  of  fectsis 
^"^^T^    make  out  the  following  case : — That  on  the  7th  day  of  Sqptenher, 
vs.        1 81 4y  the  defendants  as  administrators  of  Silas  Smith,  late  of  Shore* 
Boyden.     1^>^9  deceased,  conveyed  to  the  plaintiff  by  their  deed  of  tlmt  date^ 
^cMaln  farm  of  land,  being  part  of  the  estate  of  said  Silas  Smith 
deceased,  pursuant  to  an  order  of  the  Court  of  Probttte,  ffirectiag  a . 
sale  c^the  real  estate  of  the  said  Silas  deceased,  for  the  payottt 
of  the  debts  against  said  estate.    On  the  receipt  of  which  deed^  the 
plaintiff  paid  to  the  defendants  in  part  of  the  purchase  money  a  sum 
sufficient  to  pay  all  the  debts  against  the  estate  of  tbe  sud  Silaa  de* 
erased,  and  executed  a  mortgage  deed  of  the  premises  to  thedeiend- 
ants  to  secure  the  payment  of  the  remaining  part  of  the  purchase 
money.    On  which  said  mortgage  deed  the  defendants  aftenrardi 
brought  an  action  of  ejectment  for  said  premises,  by  which  theydh 
tained  a  foreclosure  of  the  mortgage  and  possession  of  the  premises* 
And  afterwards,  to  wit,  on  the  6th  day  of  May,  1818,  the  pbintf 
again  purchased  the  same  premises  of  the  defendants,  who  wilfaeut 
any  order  of  sale  from  the  Court  of  Probate,  executed  and  deliveiti 
a  quit-claim  deed  of  the  premises,  of  which  the  following  is  a  copj : 
^  Know  all  men  by  these  presents  that  we  Jonathan  Boyden,  Jr. 
and  Stephen  Smith,  Jr.  both  of  Shoreham  aforesaid,  adnunistrators 
of  Silas  Smith,  late  of  said  Shoreham  deceased,  in  consideration  of 
the  sum  of  nineteen  hundred  and  fifty  dollars  current  money  of  tbe 
United  States,  received  in  full  to  our  satisfaction  of  Jesse  Higley  cf 
Shoreham  aforesaid,  the  receipt  whereof  we  do  hereby  acknowl- 
edge, have  remised,  released  and  have  forever  quit-claimed,  and  kf 
these  presents  do  remise,  release  and  forever  quit-claim,  in  our  said 
capacity  unto  the  said  Jesse  Higley,  his  hebs  and  assigns  foref6c, 
all  our  right,  title  and  interest  in  and  un'to  a  certain  tract  of  hni 
lying  and  being  in  Shoreham  aforesaid,  and  described  as  IbOoirs, 
To  have  and  to  hold  the  above  remised  aad  released  [tfcnis- 
es,  with  all  the  privil^;es  and  appurtenance  thereof,  to  him  the  sud 
Jesse  Higley,  his  heirs  and  assigns  forever.    And  we  do  heieby  in 
the  capacity  of  administrators  as  aforesaid,  covenant  with  tbe  SiU 
Jesse  Higley,  hb  heirs  and  assigns,  that  we  will  warrant  and  daftad 
the  premises  above  mentioned  against  all  lawful  claims  of  any  per- 
son or  persons  whatever,  claiming  from  or  under  us  in  our  said  ca- 
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yachy  of  administrators  as  aforesaid.'^    Oa  the  deltverj  of  wiAch   j^^^'^ 
deed,  the  plaintiff  paid  to  the  defendants  five  hundred  dcdlars  in     ^\Su^* 
part  of  said  purchase  money,  and  executed  and  delivered  to  the  >^v-^/ 
defendants  a  mortgage  deed  of  the  same  premises,  to  secure  the     °^^ 
paymentofthe  remaining  part  of  the  purchase  money.    Afterwards  s»j*Jj^«JJ* 
the  defmdanu,  as  administrators  as  aforesaid,  commenced  an  actkm 
of  ejectment  on  the  said  last  mentioned  mortfjagedeed  for  the  same 
premises,  and  recovered  judgment  thereon  againslthe  present  plaift* 
tiff;  on  which,  upon  appKeaiion  of  the  said  Higley,  the  usual  time 
of  redemption  was  set  and  expired,  and  pottession  tdcen  hy  said 
administrators,  under  said  judgment.  And  afterwards  the  same  land 
wassetoff  by  ordes  of  the  Court  ef  Probate  to.the  heurs  ofsaidSOft 
Smith  decease<ik 

The  Court  exchided  the  evidence  ofiered  on^  the  part  of  the  pkua- 
^,  and  a  verdict  passed  for  the  defendanU..  The  plaintiff  filed  a 
notion  for  a  new  trial  founded  on  the  njection  of  said  evidence^ 
on  which  tlie  cause  came  on  to  be  heard  at  tlie  present  term. 

Phelpi  and  HoUey  for  the  plaintiff.  The  plaintiff,  in  this  case^ 
claims  a  right  to  recover  back  the  money  paid  for  the  land  upon  the 
last  purchase  in  the  year  1818,  upon  the  ground  of  a  total  failure  of 
the  consideration.  The  deed  from  the  defendants  to  the  plaintiff, 
was  wholly  inoperative  as  to  conveying  a  titlte.  It  purports  to  con- 
vey only  their  title  as  administrators  of  Smith ;  but  they  had  no 
authority  from  the  Court  of  Probate  to  make  the  conveyance.  The 
order  of  sale  for  the  payment  of  debts,  had  performed  its  office  upon 
the  first  sale,  as  it  produced  a  sufficient  sum  to  pay  all  the  debts  of 
the  intestate.  The  order  then  was  functus  officio  and  warranted 
no  further  sale  of  the  estate.  Such  must  be  the  case,  as  it  is  only 
for  the  payment  of  debts  that  the  Court  ef  Probate  has  power  to 
order  a  sale,  and  when  this  purpose  is  answered,  the  power  of  the 
Court  ceases.  But  if  we  are  incorrect  in  this,  yet  nothing  passed 
by  the  deed ;  for  by  the  first  sale  the  land  was  severed  from  the  as- 
sets in  the  hands  of  the  administrators,  and  when  it  reverted  by  a 
foreclowire  of  the  mortgage,  it  vested  in  the  defendants  in  their  pri- 
vate or  individual  capacity.  It  is  doubtful  whether  they  held  it 
even  in  trust  for  the  estate;  if  they  did,  yet  the  legal  title  was  in 
them  to  all  intents  and  purposes. 

It  is,  indeed,  immaterial,  whether  the  legal  title  be  considered  as 
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Teftedhftthedttfendanti  in  their  personal,  or  repmoitativecapad 
^18^*^'    ty.    In  the  one  case,  the  deed,  through  the  mistake  of  the  partiei^ 

<^^>^^^    was  inoperative,  and  in  the  othor,  was  yoid,  fgr  want  of  authoriqr  to 
Higl«7     make  it  j  it  nost  therefore  be  considered  ni^tory  at  all  events, 

S^^^^smI  Ii  is  obvious  that  the  title  of  the  deleadaots  was  the  thii|gcoi> 
traded  for.  This  title,  whatever  it  was,  did  not  pass, .  bat  reroaia- 
ed  in  the  defendants,  as  before.  There  is,  therefore,  a  total  faikn 
of  the  consideration  fat  which  the  money  was  paid«  And  if  Cbeit 
be  a  fkilure  of  consideration,  the  circumstance  thai  the  cootntct  r»^ 
kted  to  lands,  and  that  there  are  covenants  in  the  deed  makes  n^ 
&kr&aeien  There  »  no  distinction  as  to  the  operatm  of  a  saiey 
between  centraets  for  real,  and  contracts  for  penooal  estate^  these 
is  evidently  none  in  reason ;  and  if  we  consider  tiie  thing  emMiac^ 
ed  fcnr  to  be  the  grantor's  title,  it  will  be  found  there  is  none  iakv. 
It  Is  true  that  when  the  grantor  does  legally  ceovey  all  the  tiie 
which  is  in  him,  8s  secures  it  by  such  covenants  as  are  stipulated  kit 
there  can  be  no  ground  for  recovering  back  the  coasideraUoAakho'  ' 
the  title  prove  defective.  The  reason  is  obvious.  The  title  of  dK 
grantor  is  the  thing  contracted  for ;  if  that  pass,  there  is  no  fiJliit 
of  consideration,  although  it  prove  defective;  bat  when  Ae title 
does  not  pass,  it  is  otherwise. 

It  18  a  settled  rule  that  a  party  who  has  contracted  for  the  pur* 
chase  of  real  estate,  and  has  made  a  deposit,  may  abandon  the  can- 
tract  before  conve3rance  is  executed,  and  recover  back  his  deposit 
And  there  is  certainly  no  difference  between  cases  in  which  nocon- 
veyance  has,  in  fact  been  made,  and  where  the  conveyance  is  inop- 
erative. There  is,  indeed,  this  diflerence  between  cases  of  real  and 
personal  estate-^in  the  former  case  there  is  no  implied  warranty  as 
1)0  the  title  contracted  for ;  but  the  ground  of  our  claim  in  this  case 
is  not  that  the  title  contracted  for  is  defective,  but  that  it  was  neves 
conveyed  to  us.  Sugden  L.  of  V.  313.  Peak  Rep.  94.  S  Bat, 
&  Pol.  162.    7  Mass.  14—30.     1  Day  167.    2  Day  25i— 487. 

1  Dall.  428..   11  John.  50.    6  T.  Rep.  606. 

The  circumstance  that  there  were  no  covenants  in  the  deed  is  of 
no  importance  ^  for  the  covenants  relate  to  the  sufficiency  of  ffci 
title,  and  have  no  bearing  on  the  validity  of  the  conveyance :  Aft . 
remedy  sought,  in  thb  case,  is  not  within  their  province,  and  the 
contingency  on  which  we  rely  b  wholly  foreign  to  their  porposs. 

2  T.  Rep.  483— note. 
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It  has  been  decided  that  the  covenants  in  a  deed  are  a  sufficient    Jddiaim^ 
consideration  for  a  uote^  or  for  the  payment  of  money,aBd  that  such     ^"824f ' 
a  note  could  not  be  resisted  on  the  ground  that  the  title  is  bad;  the  s^v^<%/ 
case  would  be  the  same,  if  the  deed  contained  no  covenants.  ^  But     ^^^j^ 
when  the  title  does  not  pass  at  ail,  the  covenants  are  no  considera-  ^J^'^ 
tion ;  for  in  such  case  there  is  nothing  for  the  covenants  to  operate 
upon.  « 

The  sale  of  a  title  to  real  estate  is  analogous  to  a  sale  of  personal 
estate  with  a  warranty  as  to  quality,  in  which  case  the  warranty  is 
inoperative  if  the  title  do  not  pass.     Besides  the  mere  personal  cov- 
enant, abstracted  from  the  title  of  the  grantor,  is  not  the  thing  con- 
'  J" 

tracted  for ;  it  is  a  mere  incident  to  the  title,  and  is  of  no  use  or  val- 
ve without  it.  The  defendants'  covenant  was  a  consideration  in 
this  case,  only  as  connected  with  their  title ;  independant  of  that,  It 
is  a  totally  different  thing  from  that  contracted  for.  There  is,  there- 
fore, a  iaihire  of  consideration  as  to  the  covenants. 

Finally,  the  same  mistake,  which  preventedihe  title's  passing, 
renders  the  covenant  nugatory,  as  to  the  purpose  intended  by  it. 
The  moment  the  mistake  is  discovered,  tlie  covenant  becomes  total 
ly  a  different  thing  from  what  the  parties  intended. 

Although  it  is  true,  that  when  a  party  attempts  to  enforce  a  con- 
Uttct  under  seal,  he  cannot  maintain  owMWipwi;  yet,  where  he  has 
a  right  to  abandon  the  contract,  or  there  b  an  absolute  failure  of 
consideration,  he  may  recover  in  an  action  for  money  had  arid  re- 
ceived. So  it  is  in  cases  of  agreements  under  seal  for  the  purchase 
of  real  estate,  and  in  cases  of  the  purchase  of  an  annuity,  which  has 
been  set  aside.— So  in  the  cases  cited,  where  the  money  paid  was 
f«overed  back,  the  conveyances  were  by  deed  with  warranty. 

The  covenant  in  this  case  is  a  limited  warranty,  and  furnishes  no 
security  agamst  the  acts  of  the  defendants.  The  plaintiff  was  to 
take  the  title,  in  all  other  respects  at  his  own  risque.  If  he  gete  the 
title  and  it  proves  defective,  he  has  no  remedy  unless  the  covenanU 
afford  one.  But  the  ground  of  omr  daim  is  not  that  the  title  is  de- 
fective, but  that  it  was  never  conveyed  to  us  j  it  still  remains  in  the 
defendants,  as  before.  This  covenant,  thereibre,  is  no  more  an  an 
twer  to  our  claim,  than  a  wananty  that  a  horse  was  free  from  the 
gkndere,  wouW  be  an  answer  to  a  daim  for  the  money  paid,  be- 
cause the  horae  was  not  ddivered.    Suppose  the  defendants  had 
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Addimn^  previously  conveyed  their  right  as  administratorsy  what  remedy  bi 
•'^824?'  *«  plwntiff  on  this  covenant  of  warranty  ?— he  coald  «hew  no  lafit 
^■^y^*^  to  be  protected,  and,  of  course  could  shew  no  cUiim  to  damages) 
vt!^  if  he  were  to  resort  to  that  covenant  it  could  furnish  him  no  reBef. 
^BoydcUr*  The  result  b,  that  there  is,  in  this  case,  a  total  failure  of  considaa- 
tion,  and  the  phuntiff  is  entitled  to  recover  back  the  money  paid. 

Bates  and  Everest  for  the  defendants.  The  questioa  which  fiist 
arises  upon  the  facts  stated  in  this  case  is,  whether  Higky^  the  plain- 
tiff, would  have  been  secure  in  his  title  to  the  land,  and,  thewfore, 
safe  in  paying  the  consideration.  As  to  this  qjyiestioa  the  defeodf 
ants  contend, 

1.  The  first  deed  and  mortgage  in  the  case,  being  in  thek  natare 
a  conditional  sale,  and  the  condition  not  performed,  no  sale  vn 
completed ;  the  administrator's  authority  to  sell  was  not  exhausted, 
but  remained  to  support  the  second  conveyance. 

2.  But  if  the  order  of  sale  did  not  authorize  the  adminislrafois  t» 
secure  the  payment  by  mortgage,  then  the  firt  deed,  which  the  ad- 
ministrators gave  Higley,  must  be  taken  to  have  been  an  execate 
of  the  power,  and  the  mortgage  a  security  to  the  administratofsso 
their  own  account,  and,  the  lands  coming  back,  belonged  to  diaaiD 
their  private  right.  And  as  their  quit-claim  deed  to  Higley  apoa 
the  second  sale,  could  not  operate  in  their  capacity  of  adnuBima- 
tbrs,  it  bound  tibera  as  private  persons,  or  rather  passed  their  tidt 
8  Mass.  162.  Sumner  et  al.  o.  MHlliams  et  al. 

3«  Higley  would  have  been  safe  In  paying  the  money,  becadK 
when  it  was  payable,  and  when  the  mortgage  was  foreclosed,  Ae 
Court  of  Probate  had  previously  in  the  presence  of  the  hetn  wl 
administrators,  considered  the  land  as  sold,  and  decreed  the  adni- 
istrators  to  pay  the  money  ansing  from  the  sale,  and  no  appeal  m 
taken  from  this  decree.  Under  these  circumstances,  neither  die 
heirs  nor  administrators,  could  have  disturbed  his  title.  The  hein 
would  have  been  precluded  by  thb  decree,  and  the  administnilsii 
estopped  by  their  deed  to  Higley. 

Further  objections  to  this  action  in  its  present  form^  may  be«- 
ged  on  the  following  principles : 

1.  If  there  was  any  contract  or  warranty,  as  to  their  auAont]r<o 
sell,  as  administrators,  it  arises  not  from  pard,  but  from  the  f^eUi 
selling,  as  appean  on  the  face  of  the  deed;  of  cowse,  if  tUi  |ct 
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lUBoont  to  a  warranty,  it  is  a  constructive  corenant  in  the  deed*  AdHrnn^ 
And  when  money  is  paid  on  a  contract  by  deed  with  covenants,     TfSST* 
there  cannot  be  an  implied  promise  to  pay  it  Imck.    The  grantee  s^N^^^ 
most  rely  on  the  covenanU  in  his  deed**express  or  constmctive,  or     ^^£^^ 
must  shew  a  fraud.    2  T.  Rep.  100,  Toussaintretal.  v.  Martin-  Smith  and 
6T-  Bep.€06,Cri^  v.  Reade-^Fonblanque  Equity,  372   .^^^^ 


id  notes. 

2.  A  contract  cannot  be  wholly  rescinded,  and  an  action  of  ai- 
mimpeit  maintained  for  the  money  paid,  unless  the  parties  can  be 
put  in  statu  quo;  but  in  this  case,  Higley  had  the  possession  and 
valuable  use  of  the  land  for  several  years.  5  East  449,  Hunt  v. 
Silk.     4  Bos.  &  Pul.  260,  Taylor  r.  How. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J.  The  plaintiff  claims  a  right  to  recover  in  this 
case,  on  the  ground  of  a  want  of  consideration  lor  the  sum  paid  to 
the  defendants  on  the  last  puAhase.  He  contends  that  the  deed 
^executed  in  May,  1818,  was  wholly  inoperative  as  to  conveying 
«ny  title.  And  that  the  title  attempted  to  be  conveyed  still  remains 
in  the  defendants,  as  before  the  qui^claim  deed  was  executed. — 
That  if  the  title  was,  at  the  time  this  deed  was  executed,  vested  in 
the  defendants,  in  their  personal  or  private  capacity,  the  deed  was 
inoperative,  inasmuch  as  it  purports  to  convey  their  title  as  admin- 
istrators. And,  if  the  title  was  in  them,  in  their  representative  ca^ 
pacity,  the  deed  was  void  for  want  of  authority  to  make  it,  the  ad- 
ministrators having  before  sold  real  estate  in  pursuance  of  the  or- 
der of  the  Court  of  Probate,  sufficient  for  the  purpose  for  which  the 
sale  was  authorized ;  and  that  purpose  having  been  once  answered, 
the  power  ceased.  If  these  premises  were  correct,  it  would  not 
follow  that  the  plaintiffis  entitled  to  recover  in  this  action.  The 
deed  which  was  executed  by  the  defendants,  purported  to  convey 
to  the  plaindff  in  this  action  a  certidn  tract  of  hmd,  and  the  plaintiff 
might  have  protected  his  purchase,  by  such  covenants  as  he  deem- 
ed necessary  for  securing  his  title.  If  they  attempted  to  convey  as 
administrators,  they  could  have  been  required  to  covenant  that  they 
were  duly  authorized. 

This  does  not  compare  with  that  class  of  cases  where  the  pur- 
chaser, who  has  paid  the  purchase  money  and  has  been  ousted, 
before  the  conveyance  is  executed,  has  been  permitted  to  recover 
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Jdditon,    back  the  money  paid  in  this  form  of  action.    Nor  does  it  appetr 

^*\mJ'    ^^^^  the  facts  offered  to  be  given  in  evidence,  that  the  plaintiff  wat 

v^N^^  evicted  from  the  land,  in  consequence  of  any  defect  in  the  title  eon- 

Higley     veyed  to  him  by  the  defendants ;  but  on  the  contrary  the  recovety 

Smith  aod   was  had  by  these  defendants,  by  virtue  of  the  mortgage  deed  execfe- 

Boyden.     ^^^  ^^  ^j^^  plaintiff,  on  the  forfeiture  of  the  lands  therein  granted, 

by  reason  of  the  non-performance  by  the  plaintiff,  of  the  condiCfoD 

threin  contained.     And  we  cannot  say  that  this  case  is  sfmilar  to 

any  of  those  which  have  been  cited,  where  this  fonn  ofaction  has 

been  maintained.    It  is  unnecessary  however,  to  eyamine  those 

cases  particularly,  as  the  case  is,  on  another  ground  clearly  with 

the  defendants.  * 

The  defendants,  as  administrators,  had  no  interest  in  the  land 
of  their  intestap.  By  virtue  of  their  appointment  as  adminbiraton 
they  had  only  an  authority  to  sell  Ibr  ilie  purposes  whicli  ibc  Uw 
designates,  when  thereto  authori^.ed  hy  the  Court  of  Probate>^ 
When  thus  authorized,  they  can  [»ass  to  a  purchaser,  wliatever  title 
their  intestate  had,  and  take  such  sccmity  for  the  purchase  money 
as  may  be  satufectoiy  to  themselves,  either  by  a  mortage  of  die 
same  land  or  of  any  other  land,  or  in  any  other  way,  but  they  ate 
at  all  events  accountable  for  the  sum  for  which  they  sell.  If  they 
take  security  by  mortgage,  on  the  foreclosure  of  the  mortgage,  wfan- 
ever  title  was  convened  by  the  mortgage  deed,  becomes  absoliite  i& 
them  in  their  individual  capacity.  It  follows  from  this,  that  the 
defendanu  by  their  deed  executed  in  September,  1814,  complkd 
with  the  order  of  the  Court  of  Probate,  and  had  no  further  aalhoo- 
ty  to  aeli  the  real  estate  of  their  intestate,  by  virtae  ol  that  oidci; 
And  on  the  foreclosure  of  the  mortage  executed  by  Higkyat 
that  time,  whatever  title  he  derived  to  the  land  by  the  admioistii- 
tors'  deed  to  him  becaiae  vested  and  ahsdiite  in  them  m  lliBir  di- 
vidual capacity ;  and  no  order  from  the  Court  of  Probata  was  n- 
qu'ured  to  entitle  them  to  convey  the  land  the  title  of  wfakh  waa  dni 
vested  in  them.  The  only  iaquiry  then  is,  whether  by  the  deed  of 
May,  1 8 1 8,  this  title  was  conveyed  to  the  plaintiff.  'Hie  deed  p«- 
ports  to  convey  all  their  the  defendants'  title.  The  ^anton  do  not 
say  that  they  convey  in  pursuance  of  any  autboiity  from  tbe  Govt 
of  Probate,  or  that  they  convey  tbe  title  of  their  ^t^^ftily,  bat  ifl 
their  right.    It  is  true  they  describe  themselves  aa  adomismtQii, 
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and  in  that  capacity  cfUk-clMOi  t»  ihe  phdntitf,  and  covenant  in  Aat    ^iiMfiMn, 
capacity  to  warrant  and  defend  the  land  granted.    Describing  thea»-     VStT* 
selves  «s  adramisiralorey  is  merely  descriptive  ef  the  character  m  ^^*W/ 
which  they  had  acted,  or  the  manner  in  which  the  estate  ^ame  to     ^^ 
thera.    And  the  covenant  of  warranty,  notwithstanding  they  use  Saithjuia 
the  expression,  ^Mnonr  capacity  as  administrators/^  binds  them 
personally.    8  Mass.  162,  Stnnner  administatoir  r.  WiHiams  et  al« 
3  BamweB  and  Anderson  47,  Bnrrdi  e.  Jones.    2  Brod  &  Bing. 
460,  Childs  9.  Monins  et  rf. 

The  defendants,  as  administrafters,  coirid  have  no  title  to  pasft  • 
tfaey  had  no  authority  at  that  time  to  «eiivey  any  red  estate  of  thefr 
intestate,  and  they  could  make  no  coveaaat  whrdi  could  affect  the 
estate  which  they  represented.  On  the  whole  the  Court  are  ef 
optnion,  that  the  deed  executed  by  the  defendants,  in  May,  I8I85 
passed  die  title  of  the  defendants  to  the  land  in  question,  to  the 
plaintiff;  and  the  covenant  of  warranty  contained  in  the  deed  creih 
ted  a  persnal  obligation  on  the  defendants. 

The  plaintiff  takes  nothing  by  his  motion,  and  judgment  must  be 
entered  on  the  verdict. 


Adams  v9.  Wbbblk&. 

Tbtt  the  perrons  fitting  at  jadg^,  holding  a  Coart  and  renderio^  a  jud^meol, 
ivcre  not  qualllMl  at  jodgesi  canaol  be  asfffWRd  for  Brror,  lucb  aw}(oaieDt  of 
Error  betas  ^  allesatiiao  that  the  proceedinp  are  a  aulUtj,  that  thtfe  ii  no 
record  to  be  examiaed— no  judgmeot  to  be  reversed. 

THIS  was  a-WrH  of  Enrer  brought  to  reverse  a  judgment  of  the    ^diUmf 
City  Court  of  the  City  of  Vergenn^.    By  the  record  it  appears,   ^^iSS^* 
that  a  suit  was  brought  by  Wheeler  9.  Adams  before  that  Court, 
which  was  referred  by  agreement  of  parties,  and  the  judgment  was 
rendered  on  the  report  of  the  refet^ees. 

The  law  requires  that  certain  oaths  be  ateinistered  to  the  Mayor 
and  AMermen  of  said  City,  the  Mayor  and  the  two  seignior  Alder- 
men composing  said  City  Court ;  and  that  a  certificate  of  such  oath, 
under  the  hand  of  the  person  administering  the  same,  shall  be  re- 
corded, before  the  pefson  taking  the  oath  shall  be  capable  of  exer> 
53 
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oisiog  his  office.  The  error  assigned  is,  that  the  persons  hdA^ 
ing  said  Court,  had  not,, at  the  time  said  judgment  was  reoderedy 
t4d(.en  thex>ath,  nor  was  there  «ny  certificate  of  their  haTio^  taken 
said  oath  re^rded. 

.     Edmonds  ^nd  Phelps  for  the  plaintiff  in  error. 

Bates  for  the  defendant.  Thb  objection  (o  the  qualificatioo  of 
the  Juc^es  ought  to  have  been  raised  dy  a  plea  in  abatement^  and 
cannot  be  assigned  for  error.  1  Chit.  434.  2  Saunders^ Rep.  101, 
note  9.  A  writ  of  error  presupposes  a  judgment.  A  pretended 
judgment,  by  individuals  whoi^  unauthorized,  would  be  a  nullity  | 
consequently,  n  writ  o£^rror  could  not  be  sustained  to  set  it  aside* 
And  yet  the  plaintiff  in  this  case  is  obliged  to  take  the  ground  that 
the  Judges  had  no  authority  whatever.  2  Coke  359,  Whistler  ir.  Lee. 

The  record  sets  forth  a  judgment  of  the  City  Court  of  the  City  of 
Vergennes.  The  error  assigned  is,  in  eflect,  that  tb^e  was  no 
such  Court,  which  is  a  contradiction  of  the  record,  and,  therefcve, 
inadmissible.     2  Bac.  490.     2  Croke  350.     2  Levins  243. 

The  City  Court  of  Vergennes,  is  within  its  local  limits  a  Court 
of  general  jurisdiction,  and  an  averment  that  the  Judges  of  said 
Court  were  not  qualified,  is  inadmissible  on  principles  of  propriety 
and  policy.  If  a  certificate  of  their  being  sworn  is  not  found  oa 
record,  according  to  the  provisions  of  the  statute,  it  is  to  be  presum- 
ed that  the  recording  officer  has  failed  in  his  duty,  not  that  the  Judg- 
es omitted  to  take  the  requisite  oath  of  office. 

Skinnee,  J.  delivered  the  opinion  of  the  Court.      It  will  not 
be  necessary  in  this  case  to  decide,  whether  the  neglect  to  take 
the  oath,  and  to  have  a  record  thereof  made,  by  the  Mayor  and 
Aidermen,  they  having  been  duly  (appointed,  chosen,   and  act* 
ed  in  their  official  capacity,  will  render  their  proceedings  void 
or  not. — Nor  is  it  necessary  to  decide  what  effect  theappek 
ance  of  the  defendant  in  a  suit,  and  agreement  to  refer  by  rvkof 
Court,  may  have  upon  the  judgment,  if,  as  the  Court  constder,  a 
writ  of  error  is  not  the  proper  remedy  of  the  party  complain!^; 
that  is  to  say,  if  the  causes  here  alleged  cannot  be  assigned  for  cc^ 
ror.     If  the  proceeding  is  not  warranted  by  law,  the  judgment  is 
not  voidable,  but  void.    Where  the  subject  matter  is  not  within  the 
jurisdiction  of  the  Court,  the  judgment  b  said  to  be  void — the  pro** 
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f   ceedlngs  hemg  coram  non  judice.    The  defect  however,  on  which    Addhon^ 
the  plaintiffrehes  in  this  case,  is  not,  that  the  subject  matter  is  not       ,"^^21^' 
within  the  jarisdiction  of  the  Court  rendering  the  judgment ;  the  .,>^%/^^^ 
existence  of  the  Couft  for  any  purpose  is  virtually  denied.     And     Adamt 
this  must  be  the  true  cause  of  complaint,  if  any.     In  the  case  of  Wueeler. 
Baptist  V*  Mickelboum,  cited  by  the  plaintiff's  counsel,  the  question 
was  not  raised  whether  error  would  lie,  where  the  proceedings  were 
coram  nonjudice  ;  although  the  report  of  the  case  states  that  *^  the 
Court  held  the  judgment  void,  yet  error  lies.**    The  qiiestion  was, 
whether  the  parties  were  within  the  jurisdiction  of  the  Court  or  not ; 
and  a  majority  of  the  Court  were  in  favour  of  the  defendant  in  error. 
No  question  could  arise  as  to  the  existence  of  tiie  court.      The  tune 
principle  seems  to  be  recognized  in  the  case  of  HSpley  v.  Tuck  by 
a  majority  of  the  Court.    The  decision  however  was  opposed  by 
WUd,  and  is  denied  by  Ld.  Holt  to  be  good  law.    And  in  that  case 
it  is  said  it  cannot  be  alleged  for  error,  that  the  person-  rendering 
the  j  udgmcnt  complained  of,  was  noijttdge.    In  th6  caseof  Wliist* 
ler  o.  Lee  in  Cro.  Jac.  thei  errpr  assigned  is,  that  the  person  iM^Wng 
the  court,  which  is  stated^  as  appears  from  the  record,  to  have  been 
by  custom,  had  no  authority,  that  is,  that  there  was  no  such  custom  j 
and  the  grounds  on  which  the  decision  against  the  plaintiff  in  error 
in  that  case  rested^  are,  that  the  averment  is  cohtraiy  to  the  record, 
and  also,  if  there  is  no  such  custom,  then  the  proceedings  are.  coroiTi 
nonjudice^  and  the  party  is  not  aggrieved  thereby,  bgt  he  may  have 
false  imprisonment.     That  tlje  party  cannot  deny  the  existence  of 
the  Court  rendering  the  judgment  complained  of,  pr  assi^  that  /or 
error  in  a  record;^  which  shows  there  is  no  record,  is  supported  by 
reason  and  authority. 

In  the  several  ancient  cases  of  Mellius  v.  Wheatley,  Arundcll  ^, 
Arundell,  Whistler  v,  Lee,  and  Demingv.  Norris,  altbougli  there  is 
some  obscurity,  and  not  that  peifect  consistency,  ^riiich  might  Iiave 
been  expected  upon  a  subject  of  no  more  intricacy,  the  doctrine, 
that  *'  the  suit  by  the  writ  of  erre^r  admits  it  to  be  a  Court" — that  is, 
the  legitimate  existence  of  the  Court  rendering  the  judgment  is  ac- 
knowledged by  th^  party's  complaining  of  error  in  the  record,  and 
seeking  to  set  aside  the  judgment,  is  fully  established. 

We  entertain  no  doubts  in  the  case.  The  proceedings  of  per- 
sons acting  in  a  private  capacity,  whatever  form  they  may  assdiAe, 
cannot  be  re-examined  by  a  writ  of  error.     There  is  no  judgment 
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JddU0i^   to  te  affirmed  or  reversed;  there  can^ be  no  record  or  exempfifica- 
^S^'    tiop  of  one.    In  this,  case  tbe  proceedings  are  andi,  or  full  credit 
must  be  given  to^4iem>  i^  U^  proceeiUogft  of  a  Court. 

Judgment  therefore  b  affirmed. 


Jki^  of  Pfobtte  vs.  FiLuioiui%-i-BtiSL  and  Wife^  Prosecutors. 

If  an  admiDistrator  neglect  or  rertise  to  pay  to  the  heir,  tbe  mm  which  the  Coart 
of  Frobete  hai,  on  a  dittribotioti  of  the  estate,  decreed  to  be  faid  to  him« 
iritirittti)etiiM'llBil»ibrtoeh<lMree,  }fdefiModiN|,iliaabr«acWor  theooo- 
4Hi0i|  oCtb0id|riai0|Fati9aboiid|  and  a»  action  «iU  UeonthebosdninDedi- 
atel  7,  a  pcevioiMflvit  as;ain«t  ^  ^inu^tttirBtor  being  uanoceisary. 

The  regularity  o(  the  |>roceediD(;s  of|a  Co|irt  of  Probate  preparatory  to  a  4ecrf«, 
cannot  be  inqiured  into  in  a  suit  founded  on  such  decree ;  f  uch  decree  being 
casefttilvei  -If  ttie  subject  matter  of  the  decree  be  within  the  jurifdictioa  of 
tlie  (kartk  aDd-canaot  bt  set  aside  bat  by  appeal. 

JjJjJjJ^  THIS  was  an  actiqn  of  debt  on  bond*  In  the,  declaratkm  Ae 
IW.  bond  was  set  forth  in  coiproon  form,,  with  the  following  conditHsa, 
and  specifick  breaches  of  the  condition :  "  If  the  above  boonden 
£.  Filhnore,  administrator  of  all  and  singular  the  goods,  chattels, 
rights,  credits  and  estate  of  Nathan  Colgrove,  late  of de- 
ceased, shaB  make,  or  cimse  to  be  made  a  true  and  perfect  invento* 
ry,  of  all  and  singular  the  goods,  chattels,  rights,  credits  and  estfite . 
of  the  said  deceased,  which  had  or  should  come  to  the  hands,  pos- 
session or  knowledge  of  the  said  £.  Fillmore,  or  into  the  hands  or 
poss^ion  of  any  other  person  or  persons  for  him ;  and  the  sane 
shall  exhibit  or  caiise  to  be  exhibited  unto  the  Registry  of  said 
Court  of  Probate,  at  oic  before  the  25th  day  of  December  next  en- 
suing :  and  the  same  goods  and  chattels,,  rights,  credits  and  estate, 
and  all  other  of  the  goods,  chattels,  rights,  credits  and  estate  of  the 
said  deceased,  at  the  time  of  his  death,  which  at  any  time  after  shall 
come  into  the  hands  or  possession  of  the  said  £.  Fillmore,  or  into 
the  hands  or  possession  of  any  other  person-or  persons  for  him,  shall 
well  and  truly  administer  according  to  law-;  and  further,  shall  make 
or  cause  to  be  made  a  true  and  just  account  of  his  administraiioa  aC 
or  before  the  — ^-  day  of       .     .    And  all  the  rest  and  readae  of 
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the  taid  goods,  chattels,  rights,  credits  and  estate  which  shall  be    Ruthndy 
found  remaiQiDg  upoa  the  s^id  administhitors^  account  (the  same      {QflJ' 
first  being  examined  and  allowed  by  the  Court  of  Probate)  shall  der  ^"^^^7^ 
liver  and  pay  to  such  persons  respectively,  as  the  said  Court  of  Pro-    Proiiate 
bate,  by  their  decree  or  sentence,  pursuant  to  the  true  intent  and    pj^^^^re 
meaning  of  the  law,  shall  limit  and  appoint :    And  if,  Sec. — Then 
the  said  obligation  to  be  void  and  of  no  effect,  or  else  to  remain  in 
full  force  and  virtue.''    And  the  plaintiff  saith,  that  afler  the  malting 
of  the  said  obligation  as  aforesaid,  to  wit,  9t.  a  Court  of  Probale 
holden  at  Rudand  in  said  District^  on  the  secQpd  Monday  of  May, 
1822,  on  application  of  Gideon  Buel  and  Phebe  bis  wife,  daugbtcir 
of  the  said  Nathan  deceased,  the  said  £«  FiUmore  administrator  as 
aforesaid,  and  the  hekrs  of  the  said  Nathan,  haying  been  nptified, 
pursuant  to  the  order  of  said  Court,  that  a  division  would  that  day 
be  made  of  the  estate  of  the  said  Nathan,  remaining  in  the  hands  of 
the  said  £•  FiUmore  administrator  as  aforesaid,  it  was  among  other 
things  ordered  and  decreed  by  said  Probate  Court,  that  the  said  £. 
Fillmore  administrator  as  aforesaid,  pay  the  said  Phebe  Buel  wife 
of  sud  Gideon  Buel,  one  eighth  part  or  share  of  the  sum  of  $479  96 
then  fDund  remaining  in  the  hands  of  the  said  administrator,  being 
$59  90,  within  ten  days  from  said  second  Monday  of  May,  1822. 
And  as  an  assignment  of  a  breach  of  the  condition  of  said  bond,  ac- 
cording to  the  form  of  the  statute  in  such  cases  made  and  provided, 
the  plaintiff  says  that  the  said  £.  Fillmore,  although  requested  on 
die  first  day  of  October,  18.22,  has  not  as  yet  paid  to  the  said  Gid* 
eon  Buel  and  Phebe  his  wife  the  said  sum  of  j^59  90,  or  any 
part  thereof,  although  the  said  term  of  ten  days  from  the  making  of 
the  said  order  or  decree  of  the  Probate  Court  has  long  since  expi- 
red.   By  reason  of  which  premises  tlie  said  Gideon  and  Phebe  his 
wife  have  sustained  damages  to  a  large  amount,  to  wit,  the  sum  of 
one  hundred  dollars,  and  thereby  an  action  has  accrued  to  the 
plaintiff  to  have  and  recover  of  the  defendant  the  suio^of     .    < 
above  demanded,  &c. 

To  this  declaration  there  was  a  general  demurrer  and  joinder. 

Langdon  for  the  defendant*  We  contend  that  the  declaration 
in  this,  case  is  wholly  insufficient,  and  shall  insist  on  the  following 
causes  of  demurrer: 

1.  For  that  the  dividend  set  forth  in  the  plainti£Ps  declaration 
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was  not  made  according  to  law ;  the  statute  requiring  tliat  the  smt 
be  made  by  a  committee  to  be  appointed  by  the  Court  of  Probate. 
Stat.  1  vol.  132,  sec.  31,  and  p.  135,  sec.  41.  | 

2.  It  does  not  appear  by  the  declaration,  that  the  Court  of  Pro- 
bate issued  an  prder  of  notice  to  the  administrator  or  heirs,  nor  does 
it  appear  that  they  ever  had  any  actual  or  legal  notice  that  a  distii- 
'  button  of  said  estate  would  be  made  at  the  time  mentioned  in  tbe 
declaration,  which  is  necessary  to  render  it  legal  and  valid ;  for  the 
Court  of  Probate  is  a  Court  of  limited  jurisdiction,  and  it  ougbtto 
appear  by  the  records  of  their  proceedings  that  the  Court  has  pro. 
ceeded  according  to  law. 

S.  It  does  not  appear  from  the  declaration  that  the  sum  ordered 
to  be  paid  could  not  be  collected  of  the  administrator,  which  is  w- 
cessary  to  be  stated  and  proved,  before  an  action  can  be  maintajo* 
ed  on  the  bond,  to  recover  that  ^um  of  the  bail. 

Page,  for  the  plaintiff,  insisted  that  there  was  no  foundation  for 
either  of  the  eiceptions  taken  to  tbe  declaration.  The  law  he  coa' 
tended,  does  not  require  the  appointment  of  a  committee  of  distn 
button,  in  a  case  where  money  only  is  to  be  divided.  Stat.  lS2i, 
46, 58.     1  vol.  Comp.  Laws,  130, 135. 

But,  if  we  are  incorrect  as  to  this,  yet,  the  proceedings  before  tbe 
Court  of  Probate  in  thb  case,  being  a  Court  of  competent  junnSc- 
tion,  and  having  jurisdiction  of  the  subject  matter,  their  vali<^r 
cannot  be  inquired  into  collaterally  in  this  action ;  but  the  deioui* 
ant  having  been  notified  of  the  time  and  place  of  making  the  d^ 
eree,  ought  to  have  appealed  therefrom,  if  he  felt  himself  aggriev- 
ed; not  having  done  so,  he  is  now  concluded  by  it.  1  Phil.  Et. 
223,  262.    2  Bur.  1009,  Moses  v.  McFarland. 

The  opinion  of  the  Court  was  delivered  by 

WiLLiAifs,  J.  The  defendant  contends  in  this  case  that  ^ 
declaration  is  insufficient,  for  that  the  distribu(i6n  among  thehdis 
of  the  estate  of  Nathan  Colgrove  was  not  made  in.  the  manner  ponrt- 
ed  out  by  tbe  statutft,  as  it  was  n<jt  made  by  a  cbmaitttee  appoiiitpd 
for  that  purpose.  It  is  apparent,  however,  by  an  examination  of 
the  statute,  that  the  appointment  of  a  committe  is  required  in  those 
cases  only,  where  estate  real  or  personal  is  to  be  appraised  and  to 
be  specifically  set  to  the  heirs.  If  the  estate  consists  of  money  on- 
ly; in  the  hands  of  the  administrator,  the  interference  of  a  comq^ 
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tee  is  not  necessary ;  but  the  Court  of  Probate  may,  after  ascertain-  Ruiiand, 
ing  the  proportion  to  which  each  one  is  entitled,  order  that  the  ad-  '  *i;!2if ' 
ministrator  pay  the  same. 

It  is  further  urged  on  the  part  of  the  defendant,  that  it  does  not 
appear  from  the  declaration,  that  the  administrator  or  heirs  had  any 
legal  or  actual  notice  that  distribution  of  said  estate  was  to  be  made. 
No  particular  form  of  notice  is  pointed  out  by  the  statute,  nor  is  it 
any  where  expressly  enacted  that  notice  shall  be  given  to  the  ad- 
ministrator or  heirs,  when  a  decree  of  distribution  is  to  be  made. — 
No  decree,  however,  ought  to  be  made,  affecting  the  rights  of  any 
person,  unless  he  is  notified.  But  the  conclusive  answer  to  this  ob- 
jection is,  that  the  Court  of  Probate  had  jurisdiction  of  the  subject 
matter,  and  the  decree  must  be  presumed  to  have  been  made  on 
previous  regular  proceedings  ;  and  it  could  not  have  been  necessa- 
ry in  the  declaration  to  set  forth  those  proceedings,  or  any  thing 
more  than  the  decree ;  for  if  the  proceedings  previous  to  the  decree, 
and  which  were  necessary  to  be  had  before  making  it,  were  errone- 
ous, the  decree  could  be  set  aside  only  by  appeal,  and  until  set  aside 
it  IS  conclusive.  Bray.  Rep.  18,  Collins  ».  Crane.  1  Con.  Rep. 
467,  Brown  et  al.  v.  Lanman. 

It  is  further  contended  that  it  should  appear  from  the  declaration, 
that  the  sums  ordered  to  be  paid  could  not  be  collected  of  the  ad- 
ministrator, for  that  unless  this  appear,  no  suit  can  be  maintained 
on  the  bond.  There  is  no  ground  for  this  exception.  It  is  set  forth 
in  the  declaration,  that  the  administrator  was  ordered  to  pay  the 
prosecutors  the  sum  due  them  by  a  certain  day  ;  and  that  the  ad- 
ministrator, although  particularly  demanded,  hath  not  paid  the 
same.  One  of  the  conditions  of  the  bond  is,  <^  that  all  the  rest  and 
residue  of  the  said  goods,  chattels,  rights,  credits  or  estate,  which 
should  be  found  remaining  upon  the  administrator's  account,  he 
should  deliver  and  pay  to  such  persons  respectively,  as  the  said 
Court  of  Probate  by  their  decree  or  sentence,  pursuant  to  the  true 
intent  and  meaning  of  the  law,  shall  limit  and  appoint.'^  This 
neglect  then  to  pay  the  sum  to  tlie  prosecutors  decreed  by  the  Court 
of  Probate,  pursuant  to  that  decree,  iijas  clearly  a  breach  of  this 
condition  of  the  bond.    There  must  th^refqre  be 

Judgment  for  the  plauitiff. 


\ 


Digitized  by  CjOOQ IC 


424  CASES  IN  THE  SUPREME  COURT 

Rutland, 

^*\m'  Daniel  Smith  and  oAcn  V9.  Mcaohak. 

^'^^^'^^^  Wh^re  the  proprietors  of  a  town,  at  a  proprietors'  meeting,  make  a  diruioaif 
the  town  iuXb  se^etaUy,  by  voting  to  the  persoos  claiming  the  different  rigkd, 
•pftaln  lot*  HI  Ifi^u  of  th«{r  ^ntkt,  tncti.rotet  are  no  evidence  ti  title,  sot  era 
fsrimM/aeit  evidence  of  title  as  agaioBt  each  other. 

THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  Rutland, 
containing  sixty  acres,  laid  as  a  third  division  to  the  r^ts  of  John 
Dandley,  Oliver  Colborn  and  Thomas  Blanchard.  On  trial  opon 
the  general  issue,  at  February  term,  1823,  it  appeared  in  evidence, 
that  in  the  year  1793  the  proprietors  of  said  Rutland  made  a  divis- 
ion of  said  town  into  severalty,  as  appeared  by  the  records  of  the 
proprietors'  meetings  and  plan  of  the  allbtment. — That  said  divis- 
ion was  not  made  agreeably  to  any  existing  law,  but  had  been  ac- 
quiesced in,  and  that  the  lands  in  the  town  are  still  holdea  under 
said  division.  It  further  appeiured  that  most  of  the  lots  in  town 
were  voted  to  the  proprietors  in  lieu  of  their  drafts.  And  diatat  a 
meeting  of  the  proprietors  liolden  on  the  13th  day  of  November, 
1798,  they  voted  to  Capt.  John  Smith,  ancestor  of  the  plaintifi,  the 
lot  in  question,  as  a  third  division  of  the  rights  of  John  Dandi^, 
Oliver  Colborn  and  lliomas  Blanchard,  containing  eighty  acres, 
twenty  acres  to  each  of  said  righU. — That  the  said  proprietors^  at 

the  same  meeting,  voted  to  Col.  James  Mead  Lot  No. as  * 

third  division  of  the  right  of  John  Melvtn,  containing  sixty  acres* 
and  lymg  south  of  and  adjoining  the  aforesaid  lot  voted  to  said 
Smith* — That  the  defendant  claimed  the  last  mentioned  lot  by  vir- 
tue of  a  deed  from  said  James  Mead,  bounding  said  lot  north  o& 
said  lot  of  John  Smith.^-That  the  defendant  exhibited  no  title  or 
claim  to  the  land  in  question,  unless  it  Was  contained  witkin  said 
i  eighty  acre  lot,  which  he  had  purchased  of  James  Mead,  but  did 
claim  a  part  of  the  sixty  acre  lot,  being  the  land  in  question,  as  in- 
cluded in  his  said  eighty  acre  lot  It  further  appeared  that  the 
plaintiffs  were  the  heirs  at  law  of  the  said  John  Smith,  deceased. 

The  plaintiffs  insisted  that  upon  the  aforesaid  evidence  they  were 
entitled  to  recover  against  the  defendant  the  land  descnbed  in  his 
declaration,  if  the  Jury  should  find  it  to  be  inchided  within  die 
boundaries  of  said  lot  voted  to  John  Smith,  and  not  in  the  said  lot 
voted  to  James  Mead. 
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l^he  Court  decided  that  the  plaintifis  were  not  entitled  to  recover,    Rutland, 
as  they  had  shewn  no  title  to  said  land,  either  by  deed  from  the  ori-     ""bSl^* 
ginal  proprietors,  by  the  statute  ol  limitations,  or  by  prior  occtipan*  v^^v-^ 
cy.  Verdict  for  the  defendant.  Smith  et  •]. 

Tlie  plaintiff  excepted  to  the  opuu«n  of  the  Court,  and  bed  a 
motion  for  a  new  trial — on  which  the  cause  eam^e  on  to  be  heeird  at 
the  present  term. 

D.  Chipman  for  the  plidntifik.  To  entitle  the  plaintifi^  to  nL 
tover  in  this  case,  it  is  necessary  for  them  to  make  out  a  good  thl^ 
against  the  defendant — not  an  absolute  good  title  against  all  others. 
From  the  facts  admitted  in  the  case  there  is  room  to  supjDOse  that 
there  may  be  a  better  title  in  some  third  persoti.  As  in  the  case 
iHiere  both  plaintiff  and  defendant  clahn  title  from  the  same  sonrce^ 
the  plaintiff  recovers  if  he  show^the  best  title  from  the  common 
source,  yet  there  is  no  greater  probability  that  the  plaintiff's  title  is 
good  because  the  defendant  claims  frohi  the  same  source— nay,  not 
so  great,  A)r  in  most  cases  the  title  is  tendered  more  suspicious. 
But  the  defendant's  claim  itself  renders  the  plaintiff's  title,  imperfect 
in  itself,  good  against  the  defendant.  So  in  this  case,  although  the 
plaintiffs  have  not  shewn  a  title  in  themselves  either  by  deed  from 
the  original  proprietor,  by  the  statute  of  limitations,  or  by  prior  oc« 
cupancy,  yet  we  hope  it  i^H  appear  to  thfe  Court  that  we  have 
shewn  in  them  a  title  good  against  the  deftmdaht ;  that  they  have  a 
legal  right  to  recover  and  hold  the  land  against  him. 

Were  this  a  sofrtary  case,  the  qtiestions  arising  in  It  would  be 
quite  uniraportaint ;  but  when  we  consider  that  great  numbers  in  the 
State,  and  a  great  portioti  of  the  inhabitants  of  this  town  stand  in 
the  same  relation  to  eacfh  other  respecting  their  possessions,  as  do 
the  parties  before  the  Court,  the  case  assume  a  high  degree  of  im« 
portal  be. 

So  long  sL  tim^  had  elapsed  between  the  grants  of  these  townships 
by  the  Governor  of  New-Hampshire,  and  the  settlements  under 
those  grants,  aitd  no  office  for  recording  of  deeds  until  after  the  or- 
gaiuzation  of  this  government,  thkt  speculators  found  that  they 
could  sell  lands  aS  well  without  purchasing  them,  as  to  pay  their 
mbtiey  for  them ;  hence  a  great  portion  of  the  settlers  went  into 
possession  widiout  a  valid  title.    True,  a  great  portion  of  them  are 

secured  io  their  possessions  by  the  statute  of  limitations^    But  in 
54 
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RuOand,    cases  like  the  present^  where  the  dispute  is  in  relation  to  boaod<* 
1821^'    ries,  the  statute  affords  no  security  except  the  disputed  ground  hai 
been  actually  improved  fifteen  years.    In  this  case  the  plaintifis  and 
OS.         defendant  disagreed,  in  relation  to  the  line  between  their  two  lots. 

.  eacbsm.  ^^^  plaintiffs  left  their  lot  unimproved  and  kept  it  for  a  timber-kit; 
the  defendant  lived  on  bis  lot,  and  within  a  few  years  past  extended 
his  improvements  on  to  the  plaintiffs'  lot  across  the  disputed  greand. 
The  plaintiffs  brought  the  present  action  to  settle  that  dispute;  die 
defendant  as  appears  by  the  case  never  pretended  any  claim  to  the 
plaintiffs'  lot,  but  claimed  the  land  in  question  as  within  the  boun- 
daries of  his  lot  which  he  purchased  of  Mead.  They  both  come 
to  Court  with  their  witnesses  each  to  establish  the  line  to  which  he 
claimed.  But  this  question  was  put  at  rest  and  the  defendant  left 
in  possession,  because  the  plaintiffs  could  at  this  late  day  trace  no 
title  from  the  New-Hampshire  proprietors  to  John  Smith.  Indeed 
it  does  not  appear  that  either  party  has  any  title  or  claim  to  the  land 
in  question,  except  what  was  derived  from  the  votes  of  the  proprie- 
tors assigning  the  plaintiffs'  lot  to  John  Smith  and  the  defendant's 
lot  to  James  Mead — a  claim  which  until  thb  time  has  been  undis- 
puted. It  remains  then  to  inquire  into  the  validity  of  this  claim  as 
between  the  two  parties. . 

'  When  this  proprietors'  meeting  was  holden,  no  one  of  the  origin 
nal  grantees  could  have  been  present ;  they  had  all  passed  off  the 
stage,  and  others  held  their  rights  by  descent,  purchase  &c  When, 
therefore,  the  meeting  was  warned,  and  the  proprietors  assembled, 
how  could  they  know  each  other,  or  their  titles  to  their  rights  re- 
spectively ?  And  who,  by  virtue  of  his  title,  had  a  right  to  vote  n 
the  meeting  as  a  proprietor,  as  having  an  interest  in  the  comaMA 
property  ? — Those,  and  those  only,  who  at  that  day  could  exhibit 
satisfactory  evidence  of  title  to  one  or  more  rights  in  the  towp. 
Now  we  will  suppose  that  every  individual  right  in  the  town  wai 
thus  represented  at  the  meeting,  and  the  proprietors  proceeded  to 
make  a  survey  and  allotment,  and  to  agree  what  particular  lot  etch 
one  should  have,  and  to  vote  the  lots  accordingly.  And  suppcae 
this  division  became  valid  by  long  acquiescence,  or  rather  take  it 
to  be  a  legal  division,  when  made,  as  clearly  in  point  of  law  it  wonld 
be.— One  of  these  proprietors  goes  into  po^s^iion  of  his  own  kn 
under  the  proceedings  of  the  proprietors,  but  not  content  with  timt^ 
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enters  upon  an  adjoining  lot^  assigned  to  another  proprietor,  with-    Rutland,  . 
out  any  pretence  of  claim.     When  prosecuted  for  the  trespass  by      *  sJm.  * 


tlie  proprietor  to  whom  the  lot  was  assigned,  could  he  be  permitted 
to  controvert  the  plaintiff's  title  to  the  right  to  which  the  lot  had  ^•n»^^«***- 
been  assigned,  which  the  proprietors,  of  which  lie  the  defendant  Meachim. 
was  one,  had  expressly  admitted  ? — We  think  not.     It  is  very  obvi- 
ous that  such  vote  of  proprietors  amounts  to  such  admission    When 
the  proprietors  voted  that  James  Mead  should  have  the  eighty  acre       ( 
lot  as  a  third  division  to  the  right  of  John  Melvin,  it  was  a  direct 
admission  that  James  iVf  ead  was  the  owner  of  that  right*     There 
was  the  same  admission  of  ownership  in  John  Smith,  when  they 
voted  to  him  the  sixty  acre  lot. 

It  remains  then  only' to  shew  that  the  case  before  the  Court  is  a 
case  the  same  in  substance  as  the  case  stated  j  so  plainly  so,  that  it 
seems  hardly  necessary  to  premise,  that  every  presumption  is  to  be 
raised  in  support  of  that  which  is  obviously  just  and  right,  which 
shall  confine  the  parties  in  this  case,  to  the  matter  of  contention 
which  brought  them  into  this  Court— a  dispute  in  relati^  to  boun- 
daries. And  •  we  cannot  think  it  is  presuming  too  much  in  thi& 
case,  to  say  that  every  proprietor  was  present  at  the  meeting,  and 
gave  his  assent  to  every  vote  which  was  passed ;  but  this  is  unne-^ 
cessary.  It  is  enough  that  James  Mead  and  John  Smith,  under 
whom  the  parties  claim^  were  present,  and  thus  acting  at  the  meet- 
ing. John  Smith  admitted  that  James  Mead  was  the  owner  of 
the  right  of  John  Melvin,  and  agreed  that  he  should  have  the  eighty 
acre  lot  as  a  third  division  to  that  right,  and  James  Mead  admitted 
that  John  Smith  was  the  owner  of  the  said  three  rights  claimed  by 
him,  and  agreed  that  he  should  hold  the  sixty  acre  lot  on  the  third 
division  of  these  rights.  Surely  this  gave  to  each  a  valid  title  to 
his  lot  as  against  the  other ;  although  a  third  per^n  might  show  a 
paramount  title  to  all  the  rights  above  named,  and  oust  them  both. 
But  the  plaintiffs,  as  heirs  of  John  Smith,  and  the  defendant  grantee 
of  James  Mead,  stand  in  the  same  relation  respecting  these  lots  as 
did  John  Smith  and  James  Mead.  Thus  we  trust  it  has  been 
«hoWn,  that  law  and  justice  unite  in  calling  for  a  new  trial  in  this 
case. 

Page  for  the  defendant.    This  is  the  first  attempt  that  I  have 
ever  known  made  by  a  plaintiff  in  ejectment,  to  recover  without  ti- 
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BuOand,    tie,  or  rather,  when  he  admiUed  himself  that  he  had  no  title  to  9njF 
^\^'    part  of  the  premises.    The  plaintiff  admits  that  he  has  no  papfsr 
S^^^'"^  title  to  the  lot  in  question,  or  to  apy  land  in  the  town  of  Rutland,  at 
Smith  et  al  ^Q  j^ny  undivided  share  of  ^ny  land  in  the  town,  Qnd  that  he  has 
Meaetram.  never  been  in  possession  of  the  lot  in  question,  but  insists  tb^he 
has  acquired  a  title  simply  by  a  division  of  lands  in  the  town  jq 
*  which  he  had  no  previous  interest.     This  is  a  mode  of  acquiring  a 
title  to  property,  as  new  as  it  is  convenient.  The  gentleman,  I  pre- 
sume, would  extend  his  new  discover'd  principle  to  personal  proper- 
ty also.  I  hope  he  may  not  extend  it  to  mine,  but  he.  may  on  his  prin- 
ciple— finding  ten  busheb  of  wheat  in  my  bin,  dividcy  and  take  five 
of  it,  and  so  make  a  divbion  infactf  as  in  the  present  cas^    I  call 
on  him  for  the  wheat. — He  has  none  of  xay  wheat — ^he  has  a  dear 
and  indisputable  title  to  it — Howcanje  the  wheat  yours  ?  you  took 
H  out  of  my  bin. — I  did  which  I  can  prove,  and  I  can  also  prove 
that  I  made  a  division  qf  it,  a  just  and  equdl  one  too  ;  for  I  tock 
in  the  division  one  equal  moiety  of  it — took  five  bushels  and  left 
five,  and  this  in  law  gives  me  a  title.     We  are  wholly  unable  to  dis- 
cover any  other  principle  on  which  the  plaintiffs  are  entitled  to  re? 
cover  in  the  present  action. 

Sk^nker  Cb.  J.  delivered  the  opinion  of  the  Court,  .  Hie  ma- 
terial facts  in  the  case  allowed  by  the  Judge  are,  that  by  the  records 
of  the  proprietors  and  a  plan  of  the  allotment,  it  appeared  a  divis- 
ion of  the  town  of  Rutland  was  made  into  severalty  in  the  year 
1793.  This  division  was  n^t  made  conformably  to  the  statute,  bat 
is  proved  to  have  been  ever  since  acquiesced  m  by  the  proprietors. 
The  lands  in  the  town  are  still  holden  under  this  division ;  and 
most  of  the  lotf  were  voted  to  the  proprietors  in  lieu  of  their  dcafti. 
The  record  shows,  Mmt  at  a  meeting  of  the  proprietors  in  that  year, 
they  voted  to  James  Mead,  under  whom  the  defendant  claims,  80 
acres  upon  the  right  of  John  Mehrin  on  the  dd  division ;  and  also 
to  John  Smith,  under  whom  the  plaintifis  claim,  adjoining  thereto^ 
60  acres,  that  is,  20  acres  to  each  of  the  rights  of  John  Dandhr, 
Thomas  Blanchard,  and  Oliver  Colbum,  on  the  3d  division.  TUs 
action  is  brought  for  the  GO  acres.  No  right  is  claimed  by  eftber 
party  to  the  land  in  question  through  any  conveyance  from  the  ori- 
ginal proprietor.  The  deed  from  Mead  describes  the  80  acres  as 
bounded  north  by  the  lot  of  Smith }  and  the  defendant  claimed  die 
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land  in  question  as  part  of  the  80  acre  lot.  Tlie  Court  dii^ected  a  Rwfiaul, 
verdict  for  the  defendaDt,  the  plaintifis  having  failed  to  show  a  title  isiif ' 
by  deed  from  the  original  proprietor,  or  by  the  statute  of  limitations, 
or  by  a  prior  occupancy. 

The  language  of  the  Court  is  a  correct  exposition  of  the  law  as  Meachav. 
to  what  is  required  of  the  plaintiflfin  ordinary  cases  to  entitle  him  to 
recover  in  ejectment.  But  in  this  case  it  is  insisted  by  the  plamtiffi' 
counsel^  that  from  the  facts  shown  in  evidence  the  defendant  is  con- 
cluded by  the  division,  and  is  estopped  from  denying  the  plaintiffs' 
title.  In  recurring  to  the  facts  contained  in  the  case,  from  which 
it  may  be  supposed  the  plaintiff  is  concluded,  the  first  inquiry  is,  as 
to  the  effect  of  the  record  of  the  proprietors  on  his  rights.  The  ob- 
ject to  be  effected  by  a  division,  whether  made  conformably  to  the 
statute  or  not,  is  to  sever  that  which  was  before  in  common.  An 
actual  division  and  allotment,  made  and  approved  by  persons  who 
are  not  proprietors,  can  have  no  effect  upon  the  rights  of  those  who 
are.  If  a  majority  of  those  who  are  proprietors  should  make,  ap- 
prove of,  and  acquiesce  in  such  division,  it  can,  at  most,  have  no 
other  effect  upon  the  rights  of  the  minority,  than  to  sever  and  locate 
their  rights.  If  the  proprietors  had  the  power  to  sanction  a  divis? 
ion,  which  was  not  made  according  to  the  requisitions  of  the  stat- 
ute,  they  had  nc  authority  to  decide  a  question  of  title ;  they  could 
not  divest  a  proprietor  of  his  right,  or  give  a  title  that  did  not  before 
exist.  There  is  nothipg  in  the  law  that  authorizes  the  proprietors 
to  decide  a  question  of  title  ^  it  may  therefore  be  likened  to  a  pro? 
ceeding  coram  nonjudiccy  by  which  no  one  is  estopped.  The  re- 
cords of  the  acts  of  the  proprietors  cannot,  therefore,  estop  the  de 
fendant,  unless  they  are  to  be  considered  his  own  acts,  or  the  acts 
of  some  one  under  whom  he  claims ;  and  for  this  purpose  it  must 
at  least  appear,  that  he,  as  a  proprietor,  or  those  under  whom  he 
claims,  personally  aided  in,  and  approved  of  the  proceedings,  or 
have  recognized  those  proceedings  by  some  act  since,  exclusively 
applicable  to  that  which  involved  the  tiUe  of  the  proprietors.  If 
tl^e  proprietors  are  empowered  to  divide  into  severalty,  and  not  to 
decide  the  question  of  title,  that  which  furnishes  evidence  of  an  ac- 
quiescence, if  it  can  consistently  be  confined  to  such  acU  as  may  by 
the  proprietors  be  legitimately  performed,  can  never  be  construed  to 
extend  to  such  as  may  not    It  appears  from  the  case,  that  this  di 
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RuUandt  vision  of  the  proprietors  has  ever  been  acquiesced  in^  and  the  tiodr 
"l^?'  in  the  town  are  still  holden  under  it;  but  it  does  not  appear  that 
"^^^^^^  John  Smith  was  a  proprietor.  As  no  right  is  claimed  by  posscf- 
Smith^etal.  ^j^^^  the  effect  of  this  acquiescence,  &c  must  be  confined  to  die 
Mcacham.  severance,  and  the  extent  of  all  that  could  be  claimed  w<3uld  be  ap> 
plicable  to  a  case,  in  which  a  proprietor  had  accepted  and  tabu 
possession  of  a  lot,  voted  to  him  in  Jieu  of  his  draft.  The  case 
shows  the  defendant  claims  title  to  the  80  acre  lot  by  deed  from  tk 
person  to  whom  it  was  voted  at  the  same  time  the  60  acre  lot  was 
set  to  Smith.  If  it  is  conceded,  that,  by  .deed  poll  and  taking  pos- 
session, the  grantee  can  In  any  case  be  estopped,  it  b  not  percerved 
how  the  taking  of  the  deed,  and  the  claim  under  it,  by  the  defend- 
ant, of  the  80  acres,  will  estop  him  from  denying  the  plaintifi* 
nght  to  the  60  acres  or  any  other  landf  The  defendant  showed  no 
other  evidence  of  title  than  the  deed  of  Mead ;  and  none  need  have 
been  shown  as  against  the  plaintiffs.  It  does  not  appear,  whether 
Mead  was,  or  was  not  the  owner  of  the  original  right  of  Melvin ; 
nor  does  It  appear  that  the  defendant  claimed  title  by  force  of  ^ 
vote  of  the  proprietors.  The  extent  of  all  that  can  be  inferred  from 
the  case  stated  is,that  he  recognized  the  ^vision  &  allotment.  T)ieie 
is  no  reference  in  the  deed  to  any  records  or  proceedings  of  the  pro- 
prietors ;  nor  any  recital  of  any  right  of  Smith,  by  which  the  defend- 
ant is  estopped,  unless  the  reference  in  describing  the  boundaries 
shoatd  have  that  effect.  But  this  surely  cannot ;  it  is  but  a  supposal, 
and  is  generally  immaterial  even  between  the  parties  to  the  deed. 
Suppose  there  is  a  mistake  as  to  the  title  of  the  person  described  ai 
proprietor  of  the  adjoining  let ;  there  can  be  no  authority  or  reasofl 
shown,  wherefore  the  parties  to  this  deed,  or  either  of  them,  should 
be  estopped  from  questioning  the  title  of  the  person  named,  or 
^  should  be  prevented  from  holding  such  adjoining  lot,  by  purchase 
thereafter  from  the  real  owner,  againid  the  person  aamed  as  owa- 
er. 

Therefore  the  Court  consider  in  tins  case,  that  nothing  short  of 
evidence  of  title  in  the  plaintiffs  from  die  ordinal  proprielcMS,  of 
^  fifteen  years'  peaceable  possession,  or  of  a  prior  actual  possetaoft 
(the  defendant  being  a  stranger,  having  shown  no  colour  of  right) 
could  have  availed  the  plainti£&;  but  they  havinf  failed  of  sbowiag 
ehher,  judgment  must  be  rendered  on  the  verdict. 
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Bmninghn 
Town  of  Arlington  vs.  Hinds.  Juiy« 


H.  executed  bii  oote  of  the  following  U  upr :  ^ 

''Arlington^  September  27,  J808. 

•*  For  value  received  I  promise  to  pay  Lyther  Stone,  Town  Treasurer,  or  bis  soc- 
eessors  in  office,  eiglily  four  dollars  twenty  ?even  cents  "—Held  that  the  tow'n 
oT  Arlinftoo  coold  maintaio  ao  action  ou  the  note  against  IX. 

THIS  was  an  action  of  assumpsit  on  a  note  of  hand.  Plea, 
the  general  issue,  which  was  joined  to  the  Court,  by  agreement  of 
parties.  The  evidence  given  by  the  plaintiff  on  the  trial,  was  not 
objected  to  by  the  counsel  for  the  defepdant,  it  having  been  agreed 
that  the  same  objections  to  the  evidence  might  be  urged  upon  the  ar- 
gument, as  would  have  been  proper  upon  the  trial.  The  note  de- 
clared upon  was  read  in  evidence,  of  the  following  tenor: — <^  Ar- 
lington, September  27,  1808.  For  value  received  J  promise  to 
pay  Luther  Stotfe,  Town  Treasurer,  or  his  successors  in  office 
eighty-four  dollars  twenty-seven  cents.'* 

Luther  Stone  was  produced  as  a  witness  on  the  part  of  the  plain- 
tiff, who  testified,  that  Hinds  signed  the  note,  and  that  he  lived  in 
Arlington  at  that  time.— That  the  tenor  of  the  note  was  the  same 
as  had  been  usually  given  under  the  direction  of  the  Selectmen  and 
Trustees  of  Schools  for  monies  due  the  town.— That  the  note  was 
given  for  rents  due  the  town  of  Arlington  upon  school  lands  occu- 
pied by  J.  Austin. — That  Austin, resided  in  Arlington  at  the  time 
the  note  was  given,  and  for  two  years  before.— That  Hinds  wrote 
and  signed  the  note  and  Austin  witnessed  it,  and  that  Austin  now 
resides  in  the  State  of  New- York.  It  was  shown  by  the  reccH-ds  of 
the  town  of  Arlington  that  Luther  Stone  was  Town  Treasurer  from 
the  year  1789  for  thirty-two  years  in  succession. 

Smith  for  the  plaintiff.  An  agent  having  no  interest  in  the  per- 
formance of  a  contract,  cannot  support  an  action  on  such  contract 
in  his  own  name,  but  the  action  must  be  in  the  name  of  the  princi- 
pal. 1  Chit.  PI.  5,  24.  3  Bos.  &  Pul.  147,  Pi^ot  v.  Thompson. 
13  John.  38.  15  John.  1,  Rathboti^  v.  Budling.  13  John.  60, 
Randall  t^  Van  Vechten.  10  Mass.  860.  5  Mass.  491,  Gilmore 
r«  Pope.  9  Mass.  335,  Mann  v.  Chandler.  2  Con.  680,  Hovey 
V.  McGill.  1  t^ranch  345,  Hodgson  v.  Dexter.  Bray.  230, 
Hinds  V.  Stone. 
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Bttmivgbm      The  note  was  made  and  bears  date  at  Arlington  ;  the  maker 

ialfi.      ™"^'  therefore,  have  intended  the  Town  Treasurer  of  that  towo. 

s-^-v.-^  2  BL  Com.  379. 

Town  of        jn  construing  a  contract,  the  Court  may  look  at  the  situation  of 

/w.        the  parties.     Pow.  on  Con.  376,  385.     Chit.  E v.  417.     3  Coke 
HiDdf.      ^g  g  ^^  ^^^     J  ^j^^^^^  3^^      ^  ^^^^^  ^^ 

•  Corporations  in  their  contracts  may  have  a  name  difierent  frtm 

that  of  their  incorporation  5  and  the  identity  of  a  corporation  thus 
acting  under  a  different  name,  may  be  sAiewn  by  parol  testimony. 
1  Bac^  501 — 2 — 3.  1  Com.  Law  Rep.  455,  Croydcn  if  ospitai 
V.  Farley.    7  Mass.  441,  Minott  v.  Cmlis.     10  Miss.  360. 

A  Town  Treasurer  has  authority  as  such  to  take  notes  for  debts 
doe  to  the  town,  and  espechilly  where  he  has  been  permitted  so  to 
do,  for  a  long  course  of  Vimc.  1  Stat.  408.  2  Con.  252,  Buckley 
V.  Derby  Fishing  Company. 

Every  person  is  supposed  to  assent-  to  that  which  is  for  his  bene> 
fit,  and  therefore  the  assent  of  the  town  to  the  note  itt  question  may 
be  prewmed.  Pow.  on  Con.  138—9.  3  East  274.  4  Day 
159,349. 

That  there  may  be  an  implied  assent  on  the  part  of  a  corpora- 
tion is  well  settled.  7  Cranch  299,  Bank  of  Columbia  v.  Patter- 
son's administrators.  12  John.  227,  Danforth  Vn  Schoharie  and  Da* 
ane's  Turn.  Co»     14  John.  118,  Dun  o.  St.  Andrews  Church. 

The  note  in  question  is  payable  to  a  known  officer  of  the  town  i 
it  is,  therefore,  of  lio  cofHsequence,  who  took  the  note  or  how  ta- 
ken. 

A  contract  may  be  declared  on  according  to  its  1^1  eflto ;  diere- 
lore,  the  note  in  this  case  is  declared  on  and  th«  suit  properly  broH 
in  the  name  of  the  town.  1  Chit.  299,  S02.  1  Sd.  N.  P.  llf. 
Cowp.  437,  Martin  v.  Hind.  1  Chit,  on  Bills,  530  note  1 — 5S2 
note  10. 

Thus  we  have  shown,  that  the  note,  in  point  of  fad  was  given  U« 
a  debt  due  to  the  plaintiff,  the  town  of  Arlii^on,  and  that  it  was 
made  payable  to  the  Town  Treasurer  of  Arlinglon^  and  that  in 
y  point  of  law  the  present  action  on  the  note  is  properly  broof^  u 

the  name  of  the  town,  and  that  consequently  the  plaintiff  is  entided 
to  a  judgment.  > 

Bennet  for  the  defendant.    It  is  contended  that  the  town  of  Ar- 
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Hi^on  is  not  entitled  to  recover  on  ihe  note  In  question.  It  is  not  ^t nmn^toii 
apparent  from  the  face  of  the  note  that  the  consideration  moved  mi. 
from  the  town  of  Arlington,  and  no  parol  evidence  is  admissible  to 
prove  that  fact.  11  Mass.  27, 54.  2  Cranch  308,  It  does  not 
aid  the  plaintiff  on  this  point  that  the  note  purports  to  have  been 
executed  at  Arlington.  The  place  where  made  is  transitory^  and 
the  place  where  dated  is  immaterial.  It  is  no  part  of  the  contract ; 
one  place  may  be  alleged  and  another  proved,  and  it  is  no  variance^ 
Laws  PL  248.  How  then  can  the  fact,  wllere  dated,  be  drawn  in 
to  affect  the  legal  operation  of  the  note?  For  aught  that  appears 
from  the  note,  Luther  Stone  might  as  probably  have  been  Town 
Treasurer  of  any  other  town.  No  inference  is  to  be  drawn  from 
the  fact  where  dated  i  much  less  from  the  residence  of  the  parties* 
If  a  note  had  been  given  at  Arlington  to  Joseph  Burr,  Town  Treas- 
urer, when  in  fact  Town  Treasurer  of  the  town  of  Manchester, 
could  this  prove  him  entitled  to  the  note  as  Town  Treasurer  of  the 
town  of  Arlington,  or  vest  the  interest  of  the  note  in  that  town  ? 

Again,  if  in  fact  it  appeared  by  the  note  or  by  parol,  that  the 
consideration  moved  from  the  town,  it  could  not  give  the  town  the 
action.  The  ru)^  is,  that  the  legal  interest  in  bonds,  bills  of  ex- 
change, and  promissory  notes,  resides  in  the  person  to  whom  their 
content^  are  made  payable,  without  reference  to  the  person  from 
whom  the  consideration  moves.  Ham.  P.  A.  11,  33,  313 — 14. 
ID  Modern  286.    2  Cranch ^2, 308. 

In  the  present  case^  the  note  being  made  payable  to  Luther 
Stone,  Town  Treasurer,  or  his  successors,  the  action  should  have 
been  brooght  by  Stone.  The  addition  of  Town  Treasurer  is  mere 
deacriptio  perBonetn  dE^si  110.  .  8  Mass.  103.  9  John.  335. 
X  Wash.  199. 

Stone  can  only  be  r^;arded  in  the  light  of  a  Trustceof  the  town ; 
and  had  the  trust  appeared  on  the  note,  by  its  being  made  payable 
to  Luther  Stone  and  fer  the  use  of  the  town.  Stone  alone  could  have 
the  actk>D«     €arthu  5^    2  Str.  555.     4  Mass.  868. 

If  the  legal  interest  in  this  nate  is  in  Lather  Stone,  he  alone  can 
bring  the  action.  The  right  of  bringing  the  action  cannot  reside  in 
Stone  and  the  town  at  one  and  the  same  tine.  The  one  or  the  oth- 
er has  the  whole  legal  interest.  The  case  is  not  analogous  to  the 
cases  in  the  books,  where  principal  or  agent  may  sue  at  their  option* 
55 
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Bennington  Bcsicfes,  bilb  and  notes  form  an  exception;  the  person  appearh^ 
1824       <^  them,  as  interested,  must  sue  ahhough  only  an  agent.     Ham. 
Nm^C-%^  p.  a.  816. 
Town  of        Ag  stated  by  the  plaintiflPs  counsel,  as  a  general  rule,H  is  admit- 

Arlin^ioa  ,     ,  ^  r  70  ^  ^^ 

v»  '  ted,  that  a  mere  agent  cannot  m  his  own  name  support  an  acooa 
Hindf.  ^^  ^  contract  made  by  hido  as  agent.  The  legal  mterest  in  fiwch 
contract  Is  in  the  principal,  from  whom  the  consideration  moves. 
The  consideration  draws  with  it  the  legal  interest.  But  this  rule 
only  extends  to  simple  agreements — to  such  cases  only  where  it  tf 
.  necessary  in  the  declaration  to  set  out  the  consideration,  and  prove 
it  as  alleged.  Bills  of  exchange,  promissory  notes,  bonds,  &€•  im- 
port perse  a  consideration — none  need  be  alleged  or  proved. 
Hence,  in  such  cases,  the  legal  interest  is  in  such  persons  as  appear 
on  the  face  of  the  instrument  to  have  the  interest. 

Upon  the  question  whether  the  note  was  attetsed  by  a  witness, 
It  appears  that  Jeremiah  Austin  the  pretended  witness,  was  at  the 
time  of  the  attestation  an  inhabitant  of  tlie  town  of  Arlington,  mad 
that  the  note  in  question  was  given  for  a  debt  due  (rorti  Aoslio  to 
the  town.  If  the  witness  was  at  the  time  incompetent,  his  as  if 
there  had  been  no  witness,  and  no  matter  exposPfacto  can  render 
the  attestation  operative.  Austin  was  Sncompent  upon  two  grounds : 
1st.  Upon  the  ground  that  he  was  an  inhabitant  of  the  town  at 
the  time  of  the  attestation,  a  member  of  the  corporation  now  suing: 
as  such  he  had  a  Common  interest  in  all  debts  due  the  corporation, 
and  especially  in  the  school  funds  for  which  this  note  was  given. 

2dly.  Upon  the  ground  that  this  note  was  given  for  a  debt  due 
fVom  Austin  to  the  town,  and  so  interested  to  have  this  note  coflect* 
edof  Ifirids;  for  should  the  noteprove  unprodudive  it  vooldYe- 
vive  the  debt  in  favour  of  the  town  against  him.  Tliere  is  no  pre- 
tence that  there  was  an  agreement  that  the  note  of  Hinds  should  be 
received  as  payment,  and  the  town  run  the  risque  of  coUecthig  if. 
To  have  discharged  Anstin,  there  ttsost  have  been  such  estpres 
agreement.  T  T.  H.  64.  5  John.  68.  Though  Austin  might  in 
that  event  have  a  claim  against  Hinds,  the  note  havii^  been  given 
by  Hindi  in  consequence  of  his  being  indebted  to  Austin,  yet  that 
would  not  balance  Auadn^s  interest.  K  H  witness,  by  the  event  of 
.  a  suit,  may  belaid  under  a  legal  obligation  le  pay  a  sum  of  mongTi 
though  be  may  have  a  right  to  recov'er  back  the  same  sum  frooi  a 
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third  peison  he  cannot  testify,  his  interest  is  not  balanced— this  is  Benningion 
the  case  of  bail  for  the  prosecution  of  a  suit.     2  Day  399.  18:^ 

Skinner,  Ch.  J.  delivered  the  opinion  of  the  Court.    The  plain-  ""^Jj^^^^f^ 
tiflPs  right  to  recover  Is  resisted  00  tiie  ground  that  the  town  is  not  Arlingtoo 
a  party  to  the  contract,  and  cannot  maintain  the  action  ^  and  also^     Biodt, 
that  the  statute  of  limitations  constitutes  a  bar. 

We  learn  from  the  records  of  this  Court,  that  an  action  has  beeft 
heretofore  brought  upon  the  note  here  given  in  evidence  by  Luther 
Stone,  as  Treasurer  of  the  town  of  Arlington,  in  which  judgment 
was  rendered  for  the  defendant,  upon  the  principle  that  no  right  of 
action  thereon  accrued  to  him  in  his  official  character.  It  also  ap* 
pears  by  the  records  that  after  that  decision,  Luther  Stone,  in  his 
private  capacity,  instituted  a  suit  upon  the  same  note,  in  which  he 
failed  on  the  ground  that  from  the  face  of  the  note  it  appeared  that 
be  was  not  the  party  in  interest.  The  counsel  for  the  defendant 
now  contends,  that  the  last  decision,  which  was  in  his  favour,  was 
incorrect,  and  not  warranted  by  authority.  If  it  were  proper  to 
question  this  decision  in  a  case  where  the  same  point  was  presented, 
it  cannot  be  necessary  here ;  for  it  does  not  follow  of  course,  that^ 
because  an  action  may  be  sustained  by  one,  all  others  are  preclu- 
ded. Ther^  are  many  cases  of  principal  and  agent,  bailor  and 
bailee,  &c.  in  which  the  right  is  in  either. 

The  question  is,  can  the  action  be  sustained  by  the  present  pUun- 
tiff?  Whetlier  he,  for  whose  benefit  a  contract  is  made  by  another^ 
shall  be  entitled  to  recover  on  it  or  not,  is  a  question  which  has  long 
been  agitated  in  the  Courts.  In  some  of  the  cases,  where  it  has 
been  held  the  action  cannot  be  maintained,  the  reason  assigned  is, 
that  the  promise  is  made  to  another;  but  in  most  of  the  cases  it  is, 
because  he  is  a  stranger  to  the  cmmdereUion^  On  examining  the 
cases  h  will  be  found  to  have  been  decided,  that  where  the  promise 
is  made  to  him  from  whom  the  consideration  moves,  for  the  benefit 
of  another,  the  action  cannot  be  sustained  by  the  latter.  There  are 
also  authorities  of  great  weight,  that  maintain  the  right  of  the  hitter 
to  sue  upon  such  contract.  Many  of  the  authorities  show,  that  an 
action  can  be  maintained  by  the  former  3  and  some,  that  the  action 
may  be  sustahied  by  either.  There  are  cases,  m  which  it  has  been 
decided  the  former  callnet  sue. — Cases  also  are  to  be  found,  in 
ti^hich  the  promise  is  made  direct  to  the  latter,  and  still  he  is  not 
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Btnmnghn  permitted  to  bring  the  action.    The  fair  condusioo  from  all  the  «a- 
18'^<        ses  18  noty  that  the  right  to  maintain  the  action,  by  him  from  when 
^-^^^^"^^  the  cooaideration  moved^  is  not  supported  by  the  current  of  author* 
Arlington    '^y  9  ^^  ^^  right  to  maintain  the  action  by  him,  for  whose  benefit 
^y*        the  contract  is  made,  the  consideration  moving  from  another^  may  be 
considered  doubtful,  especially  where  the  promise  b  not  made  direct 
to  him.     The  principle  seems  to  be,  that  as  a  consideration  is  ne- 
cessary to  the  validity  of  all  simple  contraots,  it  becoaies  materiali 
in  deciding  to  whom  the  right  of  action  belongs,  to  ioqaire  Oram 
whom  the  coosideration  proceeded.      Str.  592.     11  Mod.  241. 
Cro.E.  380.     Hard.  3^1.    Keb.  44, 64, 122«    Cowp.437.     As 
we  view  this  case,  the  question  whether  the  action  shall  be  sustain- 
•d  by  the  person  only  from  whom  the  consideration  moves,  or  by 
.   the  person  for  whose  benefit  the  promise  is  made,  is  of  no  impor- 
tance ;  for,  whichever  way  that  question  be  decided,  it  will  be 
equally  favourable  to  the  plaintiff's  right  to  recover-^the  consider- 
ation having  proceeded  from,  and  the  promise  nuuie  for  the  benefit 
of  the  Plaintiff.* 

It  is  said  that  the  consickTRtion  here  h  out  uf  sight,  and  tlial  k 
cannot  be  inquired  into,  'ihh  position  is  burdly  warrant^  byaii» 
thority.  We  have  no  law  subjectiiTg  notes  to  the  tuks  ot  tlie  law 
merchant.  By  statute  in  Etigbnd,  and  in  iome  of  the  Unitei 
States,  promissory  notes  aif;  pliiced  upun  the  footing  or  biUi  of  ex- 
change, which  import  a  cons  i  derail  on.  Thf  y  are  here  cotislticred 
as  they  were  in  England  before  the  Statute  ol  Ann,  simple  e<Mi* 
tracts,  and  are  subject  to  all  itte  rules  of  the  commoii  law  ufiplica- 
ble  to  such  contracts ;  their  consideration  may  be  inquii^i  aol% 
though  the  burden  of  proof  h  on  tiie  defendant,  tliac  Is,  he  onst 
show  the  want  of  considerHiiJon  if  itie  not*^  express  value  recejved,t 
To  inquire  from  whom  the  consideration  moved  is  not  strictly  to 
impeach  it.  In  this  Court,  when  an  action  was  pending  upon  this 
very  note,  brought  by  Luther  Stone,  it  was  decided,  that  he  was  a 
ptranger  to  the  consideration,  evidenced  from  the  face  of  the  note, 
and  that  he  was  not  entitled  to  recover. 

This  has  been  very  properly  considered,  by  the  counsel  for  the 
plaintiff,  as  the  case  of  a  contract  with  an  agent.    To  oppose  this 

•See  the  case  Whitclair  Treasurer  v    Cahoob.^autc  295. 
fSee  the  case  Brooks  r.  Page  —ante  310,  314.  * 
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it  is  Mud  that  tlie  contract  is  a  perfect  one  on  tbe  face  of  it^  and  can-  Benm'ngUm 
not  be  enlarged  or  diminished ;  tha(  it  does  not  appear  from  the      \f^^ 
ncfte,  that  the  cojuideration  moved  from  the  town  of  Arlington;  ^^-n^^-w^ 
that  the  legal  interest  of  speeiaUies,  bills  of  exchange  and  Drorab-    '^^^^  ^^ 
scry  notes^  is  m  the  person  appearing  on  the  face  of  them.  vt. 

The  principle  contended  for  as  to  deeds  and  jnerchantile  instru-     ^'^^*' 
ments  is  jtist.    That  this  note  b  not  of  that  description  has  already 
been  attempted  to  be  shown.    If  the  position  werecorrect,  that  no 
written  contract,  which  opon  the  face  of  it  b  perfect,  and  in  which 
nothing  is  expressed  from  which  it  may  be  inferred  that  any  other 
than  those  whose  names  appear  therein  are  interested,  in  other 
words,  the  name  of  the  principal  b  concealed,  can  be  enlarged,  &c, 
it  cannot  be  applied  here;  for  no  one  can  entertain  a  doubt,  on 
reading  thb  instrument,  that  Luther  Stone  has  no  interest  in  the 
contract,  that  he  acted  as  agent  for  the  town,  and  thai  the  interest 
was  in  the  town.    The  promise  b  to  pay  ^  Luther  Stone,  Down, 
Treasurer  J  or  Att  sueceMMors  in  oficeJ^    It  would  be  unnatural  and 
strange  indeed,  that  Luther  Stone  from  his  private  effects  should  be 
making  provbion,  in  case  of  hb  death  or  removal  from  office,  for 
his  successor.    The  case  then  b  one  in  which  the  principal  is  not 
concealed,  or  rather  the  agency  b  manifested ;  and  in  such  ame^ 
the  principle  insbted  on  by  the  plaintiff's  counsel,  that  the  agent 
cannot  sue,  is  fairly  drawn  from  the  cases  cited  of  Pigott  v.  Thomp* 
son,  3  Bos.  &  PuL  147,  Bowen  v.  Morris,  2  Taunt  374,  and  sev- 
eral others.     Where  a  contract  b  made  with  an  agent  and  the  prin- 
cipal named,  no  one  ever  doubted  the  right  of  the  latter  to  maintain 
the  action.     But  it  is  said,  that  although  it  does  appear  that  Luther 
Stone  was  not  personally  interested,  but  was  acting  as  agent,  yet  it 
does  not  appear  from  the  note  who  was  hb  principal,  that  is,  of  what 
particular  town  he  was  Treasurer^  and  that  thb  cannot  be  suppli- 
ed by  parol  testimony.     Assuming  then  that  Luther  Stone  was 
agent — that  the  interest  in  the  contract  is  the  interest  of  hb  princi- 
pal, and  for  which  he  might  sue  if  named,  the  correct  reading  of 
the  note  b  thb :  '^  I  Adin  Hinds,  in  the  town  of  Arlington,  this 
27th  day  of  April,  1808,  premise  for  value  received  to  pay  the  town 
eighty-ibur  dollars  twenty-seven  cents.''    The  fair  and  legal  infer- 
ence must  be,  that  the  town  named  in  the  instrument  as  the  place 
where  the  contract  is  made,  b  th«  town  to  whom  the  prombe  b 
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BtnwTigtm  made.    But,  if  this  is  uQceitaio^  the  ambiguity^  we  consider,  ID17 

1B2^'  be  explained  by  testihiony  aliunde. 
v.^^-N^'v^  The  defendaot  further  relies  upon  the  statute  of  limitations.  The 
AriioRtoa  *^*^®  provides,  tJiat  actions  upon  promissory  notes  aUested  by  ont 
yt  or  more  witnesses,  shall  be  commenced  within  fourteen  years,  &e. 
on  notes  unattested  within  six  years.  It  is  true,  this  note  was  exe- 
cuted before  the  passing  of  the  act,  authorizing  citizens  of  towis  to 
testify  in  cases  'v(i  which  the  town  may  b^  interested  ;  and  Is  attests 
ed  by  J.  Austin^  who  then  resided  in  Arlington.  But,  as  there  k 
no  proof  that  he  was  a  rated  inhabitant,  or  had  any  interest,  unless 
ii  arose  from  bare  residence,  the  question  as  to  the  effect  of  the  at" 
testation  of  an  interested  witness  does  not  require  examination. 

Judgment  mi»t  therefore  be  for  the  plamtiC 


Huntington  r«»  Henry  Ltman  and  Company, 

Where  a  party  seekioK  to  charge,  a  psrtiierfWp  i«  apprised  that  t!ie  lfaosa«tiaa  ai 
not  for  tlitfir  benefit,  and  the  act  m  act  tii  tlie  ugaat  course  of  busions,  juimM 
fadt  the  firin  ii  not  holden. 

It  if  oot  Decenary ,  to  necure  a  person  giving  credit  to  a  partnership,  thai  he 
should  know,  or  believe  that  each  individaal  member  of  the  firm  voolda^ 
prove  of  lh»  transaction ;  but  it  i«  necersary  that  lie  «hould  not  know  ttatike 
debt  attempted  to  be  eeaired  wai  not  the  debt  of  the  paitnenlDp,  <v  ^ 
property  aold,  waf  n<4  te  if.urc  to  their  benefit,  in  the  abwiice  of  ^U  proef  rf 
the  aaaent  or  approbation  of  the  party  aiteoipted  to  he  charged. 

Bennington  THIS  was  an  action  of  tugumpsil  on  a  promissory  nolc  ktr  die 
'l8'i4.'^'  sum  of  one  hundred  and  ten  dollars,  bearing  date  the  1 9th  ^  Feb- 
ruary, 1820,  and  signed  Henry  Lyman  and  Co. 

On  trial  upon  the  general  issue,  at  the  last  February  term,  ^ 
defendants  admitted  the  execution  of  the  note  by  Henry  Lymw, 
and  the  existence  of  a  partnership  between  the  defendants  at  Ae 
time  the  note  was  executed,  but  resisted  a  recovery  on  the  grottnd 
that  the  note  was  given  for  the  purchase  of  a  horse,  that  the  artida 
of  partnership  did  not  extend  to  the  purchase  and  sale  of  horses ; 
and  also  that  the  plaintiff  knew  at  the  time  that  thi!  horse  was  B0l 
purchased  for  the  benefit  of  the  company. 

On  the  part  of  the  defendant,  articles  of  partnership  wereprodn- 
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ced^  executed  by  Henry  Lyman  and  John  Boardman,  and  bearing  Bcnningion 
date  the  20th  March,  1 8 1 S,  by  which  it  was  agreed,  "  that  the  said  %nl7* 
partners  enter  into  copartnership  in  the  mercantile  business  in  ^^^^"^^ 
Shaftsbury,  and  that  the  said  Henry  Lyman  should  attend  to  and  vs 
transact  the  business  of  the'said  concern  in  ail  its  various  branches,  ^.  J^^" 
with  the  advice  of  the  said  John  Boardman." 

It  appear'^d  by  an  agreement  in  writing,  on  the  back  of  said  arti- 
cles of  partnership,  signed  by  the  said  Henry  Lyman  and  Clarissa 
Boardmao,  bearing  date  the  20th  day  of  March,  1814,  that  said 
partnership  having  been  dissolved  by  the  death  of  the  said  John 
Boardman,  they  the  said  Henry  Lyman  and  Clarissa  Boardman 
agreed  that  the  business  should  be  continued  in  the  name  of  Henry 
Lynnan  &  Co.  for  their  joint  benefit. 

Daniel  HuHng,  on  the  part  of  the  deieadants,  testified  that  he 
l^eard  the  plaintiff  say,  that  he  had  sold  a  horse  to  Henry  Lyman, 
and  had  taken  Henry  Lyman  &  Co's  note  for  it,  for  one  hundred 
and  ten  dollars,  and  that  after  the  death  of  John  Boardman,  Mrs* 
Boardman  continued  the  business,  at  the  snmo  store  in  place  of  her 
husband. 

The  defendants  then  read  in  evidence  the  deposition  of  Horace 

^rlow,  who  testified,  that  some  time  in  the  winter  or  spring  of 

1820,  thought  it  was  in  the  month  of  February,  he  was  knowing  to 

Daniel  Huntington's  selling  a  horse  to  Cornelius  Clarke,  or  Cor^ 

nelius  Clarke  and  Henry  Lyman,  for  the  purpose,  as  he  understood, 

of  matchiog  a  bone  which  Clarke  at  that  time  owned.   And  it  was, 

at  the  time  of  the  sale,  talked  over  between  Huntington  and  Clarke, 

that  they  wanted  to  purchase  the  horse  to  match  one  which  Clarke 

then  bad.    The  price  ef  the  horse,  he  thought  was  one  hundred 

and  tea  dollars ;  and  a  note  was  written  for  the  same,  either  paya- 

able  to  Daniel  Huntington,  and  signed  by  said  Clarke  and  Lyman, 

ordrawn  payable  to  said  Huntington,  and  signed  by  said  Clarke, 

and  indorsed  by  Lyman.     This  note  Doctor  Huntington  seemed 

aawilling  to  take,  and  assigned  as  a  reason,  that  he  did  not  want 

Clarke's  name  on  it,  but  wbhed  a  new  note  drawn,  and  signed  by 

Lyroan,  in  the  name  of  the  company  of  Henry  Lyman  &  Co.  and 

it  was  accordingly  done,  and  the  first  note  destroyed.    The  horse 

that  was  purchased  was/eceived  by  Clarke,  &  by  him  kept  for  three 

or  four  months,  and  then,  as  he  understood,  was  sold  in  the  Slate  of 

New-York, 
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Bcmington      On  beiDg  queMkmedy  he  farther  testified  that  he  lived  wUb  Hem^ 
^^^^2i^*   vy  Lyman  at  the  time  the  horse  was  purchased. — That  the  horse 
v^^v^*^  was  never  in  his  keeping,  and  understood  at  the  time  that  the  kiorsc 
Huntington  ^^  purchased  to  match  one  which  Clarke  had. — ^That  he  presu- 
H.  Lymau  med  Mrs.  Lyman  had  no  knowledge  of  the  purchase  of  the  horses— 
*  ^^'      That  he  had  been  a  clerk  in  the  store  about  four  years. — ^That  Mn. 
'  Lyman  intrusted  the  business  wholly  with  Lyman,  and  had  no 
means  of  knowimg  any  thing  of  the  affairs  of  the  store,  except  (nm 
a  general  inventory  of  all  debts  due  to;  and  owing  by  the  store, 
made  by  Lytoan ;  she  was  in  the  habit  of  coming  to  Shaft^MOj 
once  a  year,  when  she  examined  this  inventory. 

Daniel  Huling,  called  by  the  plaintiff,  testified  that  he  Inkd  no 
knowledge  of  the  avails  of  the  horse  for  which  the  note  in  questiqe 
was  given,  haidng  gone  for  the  benefit  of  the  company ;  but  that 
Lyman  went  to  Albany  with  the  horse  and  his  mate,  witli  Clatktf 
and  came  back  with  a  grey  spani  He  knew  that  Lyman  was  ia 
the  habit  of  purchasing  horses  for  two  or  three  years,  and  taka^g 
them  to  Troy,  Albany  and  Hartford  to  sell. 

Gershom  Waldo,  a  witness  on  the  part  of  the  plaintiff,  tettified 
that  he  knew  of  Lyman's  buying  horses  to  raise  money  to  pay 
debts.  And,  at  one  time,  while  at  Mrs.  Boardman's  in  Troy,  wm 
asked  by  her  if  he  knew  how  Lyman  got  along  with  business;  aid 
inquired  if  he  knew  whether  Lyman  had  got  a  horse  for  her,  sad 
said  that  Lyman  had  already  got  a  horse  for  her  use,  which  did  sot 
suit|  and  as  he  was  trading  a  good  deal  in  horses,  he  was  to  take 
this  one  back  and  gat  her  another.  Mrs.  Boardman  said  she  wv 
afiraid  Lyman  was  trading  in  horses  too  much  for  their  beaeit 
The  witness  said  he  knew  of  Lyman's  purchasing  aiany  honci^ 
and  that  Mrs.  Boardman  came  out  to  ShaAsbury  about  once  a  yen 
and  stayed  two  or  tliree  days  or  a  week. 

Ezra  Olin,  on  the  part  of  the  plaintiff,  testified  that  he  knew  Ly^ 
man  had  been  in  the  habit  of  purchasing  horses  for  three  or  finir  af 
the  last  years  of  his  deal ;  had  seen  Lyman  sell  horses  for  moa^, 
and  had  known  him  to  take  horses  to  Troy,  Albany  and  Haitferd 
to  sell.  At  one  time  Mrs.  Boardman  told  him,  the  witness,  dm 
Lyman  had  purchased  a  horse  for  her  that  did  not  suit  ber,aadibe 
wished  Lyman  to  take  the  horse  back,  and  get  lier  one  that  woaM 
suit,  as  he  was  in  the  habit  of  purchasing  horses.    Mrs.  BoanhBaM 
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wliiie  at  Shaf^sbury  in  the  spring  of  the  year  1818  or  18l9y  told  BennfngUm 
him,  the  witness,  that  she  had  taken  an  inventory  of  the  cattle?       isHi^' 
horses,  lumber  and  goods.    And,  on  being  cross-examined,  the  ^^^v^y 
witness  said,  that  at  the  time  alluded  to,  he  came  into  the  store,  and  Honiingtoa 
seeing  the  goods  down  on  the  counter,  he  inquired  what  that  meant :   H.  Lyman 
and  Mrs.  Boardman  answered,  that  they  were  in  the  habit  of  taking      *     * 
an  inventory  of  the  goods  every  year,  which  they  were  then  doing, 
and  that  this  was  all  she  said.     The  witness  further  said  that  he 
once  saw  the  horse  in  Lyman's  stable  ;  and  that  the  plaintiff  had 
lived  within  one  half  mile  of  the  store  ever  since  it  was  opened. 

Gardner  Bates,  on  the  part  of  the  plaintiff,  testified  that  in  the 
summer,  about  four  months  before  Lyman  failed,  he,  the  witness,  ^ 

sold  u  horse  to  Lyman  for  eighty-five  dollars,  and  took  a  company 
note  for  it,  which  he  transferred,  and  it  came  back  into  his  hands. 
He  afterwards  called  on  William  Boardman,  who  aAer  some  hesi- 
tation paid  it.  He  told  William  Boardman  that  the  note  was  giv- 
en for  a  horse. 

Jonathan  Slocum,  on  the  part  of  the  plaintiff,  testified  that  he 
sold  a  horse  to  Lyman  for  eighty  dollars,  and  took  a  company  note 
jfbr  it  payable  the  first  of  April  after  Mrs.  Boardman  took  the 
books. — That  he,  the  witness,  transferred  this  note  to  John  H .  Olin, 
jr.  January  before  it  fell  due,  he  settled  with  William  C.  Board- 
man  the  accounts  of  the  firm,  and  told  him  that  he  had  got  the  afore- 
said note.  When  the  note  fell  due,  he  understood  that  William  C. 
Boardman  paid  it;  but  also  learnt  that  John  H.  Olin  threatened 
him  with  a  suit  if  he  did  not  pay  it,  and  that  he  would  attach  the 
goods  in  the  store.  I  told  said  William  C.  Boardman  tliat  said 
note  was  given  for  a  horse,  and  he  afterwards  told  me  that  he  had 
paid  it. 

Moses  Fay,  on  the  part  of  the  plaintiff,  testified  that  he  sold  Ly- 
man a  horse  for  eighty  dollars — that  Lyman  paid  him  some  money 
towards  it. — That  he  had  at  different  times  sold  Lyman  three  or 
four  other  horses,  and  took  his  pay,  sometimes  out  of  the  store,  and 
sometimes  in  money  and  notes  against  others,  in  favour  of  the  com- 
pany.-—That  Lyman  had  a  family,  and  carried  on  considerable 
farming  business. — That  he,  the  witness,  had  taken  two  or  three 
horses  to  market  for  Lyman  and  brought  back  the  money  to  him. 

Benjamin  Brown, on  the  part  of  the  plaintiff,  testified  that  in  No- 
56 
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Senningtm  vember^  18l9>  he  sold  a  horse  to  Lyman,  and  took  a  note  against 
^8^7*   the  company  payable  in  one  year,  and  William  C.  Boardman  paid 
v^'^v^^  the  note  5  he,  Boardman,  knew  that  the  note  was  given  for  a  horse, 
Huntington  ^^^  Lyman  told  him  that  it  was  sold  for  the  benefit  of  the  store. 

Vi. 

H.  Lymao       W.  J.  on  the  part  of  the  plaintiff,  tistified  that  he  sold  Lyman 

and  Co.  ,  ,  ^  /.     / ,.    ^     \.         .  .  ,  3 

two  horses  m  payment  of  a  debt  due  from  him  to  the  company,  and 

which  were  credited  on  the  company  bo«k. — That  he  sold  Lyman 

another  horse  for  which  he  paid  him  the  moi*ey- 

Nathan  Burton,  on  the  part  of  the  drfiinlants,  testified  that  he  was 
•  one  of  the  Judges  who  tried  the  cause  m  the  Court  bdow,  but  did 
not  recollect  that  Waldo  testified  that  Mrs,  noardmansaid  that  lay- 
man was  trading  too  much  in  horses  Tor  their  benefit. 

William  C.  Boardman,  on  the  part  of  the  defendants,  teatiBed 
that  on  the  20th  of  October,  1820,  an  inventory  was  taken  by  wit- 
ness and  Henry  Lyman,  preparatory  to  a  dissolution  of  the  pari* 
nersbip,  of  all  the  company  properly  at  Shafbbury  j  which  com- 
prehended goods  in  the  store,  lumber^  cattle,  and  two  or  three  bon- 
es. And  some  articles  were  inventoried  which  the  witne^  believel 
to  be  the  individual  property  of  Henry  Lyman* — That  on  the  2Sd 
of  December,  1820,  the  whole  property  of  the  company  was  tram* 
ferred  by  Lyman  to  the  witness^  mother,  Clarinda  Boardman,  she 
undertaking  to  pay  all  the  debts  against  the  company;  and  ^e^  liie 
witness,  was  made  agent  for  closing  the  concern  — That  on  the  l6tlt 
of  January,  1822,  a  dissolution  of  the  copartnership  took  plaee ; 
and  about  the  first  of  February  following,  Lyman  ran  away*« 
Shortly  after  Lyman  ran  away,  Gardner  Bates  demanded  ^pay* 
{nent  of  a  note  he  held  against  the  company,  and  threatened  an 
immediate  suit  on  it  if  it  was  not  paidjupon  which  he,  witne^^  paid 
the  note. — That  at  the  time  he  paid  the  note  to  jMr.  Brown,  ht  snp 
posed  he  was  bound  to  pay  all  the  notes  tJiat  had  the  company  name 
upon  them ;  but  he  was  afterwards  directed  by  Mr.  Rus^l  of  Troy, 
and  then  by  his  mother,  to  pay  no  debts  tliat  were  not  contracted 
within  the  limits  of  the  company  concern,— That  the  above  note 
was  paid  under  a  misapprehension  of  the  obligation  of  the  com|3a- 
ny,  and  without  any  knowledge  or  cMreclion  of  his  mother.  The 
witness  says  that  he  has  no  recollection  that  at  the  time  he  paid  tbe 
above  notes  he  knew  they  were  given  for  horses.— That  the  note  in 
favour  of  Jonathan  Slocomy  and  paid  to  John  H,  Oliflj  was  p«M 
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without  the  witness  knowing  for  what  it  was  given ;  and  When  he,  Bennmgttn 
the  witness,  afterwards  learnt  that  it  was  given  for  a  horse,  he  ex-  1324.  * 
pressed  his  regret  that  he  had  pwd  it,  v.^^v-^ 

Henry  Lyman,  at  the  dissolution  of  the  partnership,  claimed  as  Huntm  jton 
his  individual  property  a  saddle  and  bridle,  and  he  thinks  one  of  B.  hytoan 
the  horses.    Hb  mother  used  to  make  a  visit  to  Shaftsbury  about 
once  a  year,  and  usually  stayed  there  two  or  three  days. 

Freeborn  M attison,  on  the  part  of  the  defendants,  testified  that 
Ckumelius  Clarke  had  the  horse  in  question  the  whole  of  the  next 
winter  after  he  was  purchased ;  and  that  previous  to  the  purchase 
Clarke  had  a  bay  horse  for  which  he  wanted  a  match,  and  inquired 
of  the  witness  if  he  knew  of  a  match  for  him :  witness  recommend- 
ed the  horse  in  question,  and  he  afterwards  saw  Clarke  with  the 
horse,  but  never  saw  the  horse  in  Lyman's  possession. 

David  Mattison  2d,  on  the  part  of  the  plaintiff,  testified  that  three 
or  four  years  ago  he  was  driving  the  horse  in  question  with  his  mate 
from  Troy  in  company  with  Clarke. — Three  or  four  miles  this  side 
of  Troy  they  met  Lyman,  who  stopped  them,  and  said  the  horses 
should  never  go  back  again  into  Vermont,  and  took  them  and  with 
Clarke  went  towards  Troy,  and  he  never  saw  the  horses  after- 
wards. 

Upon  this  evidence  the  Qourt  were  of  opinion  that  the  plaintiff 
was  entitled  to  recover,  and  under  their  direction  the  Jury  found  a 
Terdict  fbr  the  plaintiff.— Ta  which  opinion  of  the  Court  the  coun- 
sel for  the  defendants  excepted,  and  fikd  a  motion  for  a  new  trial, 
upon  which  the  cause  came  on  to  be  heard  at  the  present  term. 

Bennet  for  the  defendants.  It  will  be  contended  on  the  part  of 
the  defendants  that  they  are  entitled  to  a  new  trial  on  the  following 
grounds: 

1.  The  note  in  question  was  executed  by  Henry  Lyman,  in  the 
name  of  the  company  for  property,  known  at  the  time  to  the  vendor 
to  be  without  the  scope  of  the  partnership  concern^  as  originally 
established ;  and,  of  course,  not  obligatory  upon  the  firm. 

2.  From  the  whole  case,  no  act  appears  to  have  been  done  by 
Mts.  Boardman  to  extend  the  partnership  to  the  purchase  of  hors- 
es, on  a  credit,  firom  which  her  assent  to  the  giving  of  the  note  in 
question  can  be  presumed. 

To  bind  Mrs.  Boardman  to  the  payment  of  this  note,  she  must 
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BenmngUm  have  assented  to  it  at  the  time  •(  its  execution ;  though  this  i 
1824    '    might  be  proved  bypremous^  concomitant y  or  inferred  from  subse- 
quent acts :  such  subsequent  acts  as  always  furnish  evidence  of  the 
assent  accompanying  the  contract. 

d.  We  shall  not  take  up  the  time  of  the  Court  with  an  examuna- 
tion  of  the  evidence  relative  to  an  extension  of  the  partnership ;  for 
admitting  all  that  the  plaintiff  contends  for,  that  the  partnership 
was  extended  to  the  purchase  and  sale  of  horses,  yet  it  is  very  clear 
that  the  defendants  are  entitled  to  a  new  trial.  The  law  is  we& 
settled^  that  if  a  person  take  of  one  partner  the  partnership  security 
for  property,  which  he  knows  at  the  time,  is  for  the  iadtvidaai  uae 
of  that  partner,  though  within  the  scope  of  the  partnership  businessj 
the  firm  are  not  bound :  it  is  a  fraud  upon  the  other  partneis. 
Swift.  Dig.  342.  4  John.  Rep^  271.  2  Esp.  Rep.  523.  ?  Caine's 
Rep.  246. 

Much  less  would  the  firm  be  bound  where  the  property  was  for 
the  use  of  a  third  person. 

In  the  case  at  bar,  it  appears  from  the  statement  of  the  evidencei 
that  it  was  proved  on  trial  to  the  Jury,  that  the  horse  was  purchas- 
ed for  the  use  of  one  Clarke,  and  this  known  to  the  vendor  at  the 
time  of  the  sale.  These  facts,  if  believed,  constituted  a  most  am- 
ple defence,  and  it  was  the  peculiar  province  of  the  Jury  to  weigh 
tiie  evidence. 

D.  Rohimon  and  Merril  for  the  plaintiff.  A  partnership  be- 
tween country  merchants^  for  carrying  on  trade,  is  not  a  limited  «r 
special  partnership :  it  extends  to  all  kinds  of  personal  chattels, 
^wift.  Dig.  339.  And  if  a  note  be  given  in  the  name  of  the  firm 
for  an  article,  which  is  or  may  be  necessary  for  transacting  its  con- 
cerns, all  the  partners  are  hoiden.     4  John.  251. 

In  this  case  no  notice  was  ever  given  to  the  world  of  the  nature 
and  extent  of  the  partnership ;  of  course,  all  persons  dealing  #ith 
Lyman,  the  acting  partner,  could  judge  of  the  extent  of  tlie  partner- 
ship only  by  the  extent  of  his  deal.  And,  from  the  evidence  in  the 
case,  it  appears,  not  only  that  Lyman  dealt  in  horses — that  he  con- 
tinually purchased  and  sold  on  the  partnership  account,  but  dat 
Mrs.  Boardman  had  a  perfect  knowledge  of  it. 

But  it  is  said  in  this  case,  that,  if  the  partnership  did  extend  to 
the  purchase  and  sale  of  horses,  yet  the  horse  in  question  was  not 
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pitrcbaaed  for  the  benefit  of  the  company,  but  for.  the  use  of  Clarke,  Benmi^gVm 
a  third  person ;  and  that  this  was  known  to  the  plaintiff  at  the  time :  ^^1324 '^^ 
and,  therefore,  it  is  said,  that' the  company  cannot  be  liable.  ^-^v-^- 

We  are  not  disposed  to  controvert  the  principle,  that  if  a  person  ""i"**  ^^ 
take  the  partnership  paper,  knowmg  it  not  to  be  on  partnership  ac-  ^^„^^qJ|" 
jcomtty  the  partnership  are  not  liable ;  but  this  is  always  considered 
a  question  of  fraud.  7  East.  210.  13  East.  175,  Ridley  et  al.  v. 
Taylor.  4  John.  Livingston  w.  Rosevelt.  11  John.  554,  Doty 
9.  Bates  et  al.  Chit,  on  Bills  45.  1  Camp.  185.  And  the  fraud 
in  such  case  most  be  clearly  proved,  in  order  to  exonerate  the 
company.  '  But  the  evidence  in  this  case  does  not  even  prove  the 
fact  that  the  horse  was  not  purchased  for  the  benefit  of  the  compa-^ 
ny.  That  the  horse  was  purchased  for  the  use  of  Clarke,  and  that 
Clarke  received  the  horse  at  the  time  of  the  purchase,  does  not 
prove  this  fact ;  for  the  horse  might  have  been  sold  to  Clarke  at 
the  time  of  the  purchase,  on  account  of  the  company,  but  it  cannot 
be  in  the  power  of  the  plaintiff  to  show  this;  he  has  none  of  the 
books  and  papers  of  the  company  by  which  to  show  it :  But  it 
most  have  been  in  the  power  of  the  defendants  to  have  shown  that 
the  horse  was  not  purchased  and  sold  on  the  company  account. 
The  company  books  and  papers  are  not  exhibited,  nor  does  WilU 
iam  C.  Boardman,  who  settled  the  accounts  of  the  company  con- 
cerns, and  held  the  books  and  papers,  say  one  syllabic  respecting 
the  deal  between  Clarke  and  the  company.  It  must  then,  we  in- 
sist, be  taken  that  the  facts  in  relation  to  the  deal  between  Clarke 
and  the  company,  could  not  be  safely  disclosed  by  the  defendants. 
At  any  rate  there  is  no  proof  that  the  purchase  and  sate  of  the  horse 
were  not  on  the  company  account :  And  the  plaintiff  having  shewn 
.  that  the  purchase  and  sale  of  the  horse  were  within  the  gt^neral 
scope  of  the  partnership  deal,  and  the  defendants  having  failed  of 
shewing  that  this  particular  purchase  was  not  made  for  th^  benefit 
nor  intended  for  the  benefit  of  the  company,  the  company  must  on 
every  principle  be  bound  to  pay  the  note. 

Skinner,  Ch.  J.  delivered  the  opinion  of  the  Court.  This  ac- 
tion is  founded  upon  a  note  of  hand,  executed  in  the  name  of  Hen- 
ry Lyman  &  Co,  to  Daniel  Huntington  the  plaintiff.  The  firm  of 
Henry  Lyman  &  Co.  consisted  of  Henry  Lyman  of  Shaftsbury, 
and  Clarinda  Boardman  of  Troy.    The  consideration  of  the  note 
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Benningbm  was  a  hone  sold  by  Huntington.  At  the  trial  the  counsel  for  tbe 
1824.  *  defendants^  or  rather  for  Mrs.  Boardman^  resisted  a  recovery  on  die 
^'^N^'^^  ground  that  the  partnership  was  for  such  mercantile  purposes  as  usn- 
HoBtinitoQ  jjiy  appertain  to  a  country  store,  and  did  not  extend  to  the  por- 
H.  LjinaQ  chase  and  sale  of  horses ;  and  also,  that  the  plaintiff  at  the  time  of 
taking  the  note,  knew  the  debt  was  not  the  debt  of  the  partnership, 
but  the  purchase  of  the  horse  was  by  Cornelius  Clarke^  a  tbird 
person,  and  for  his  benefit,  or  for  that  p(  himself  and  Lyman.  To 
oppose  the  first  part  of  the  defence,  the  pktntifi'  relied  on  pvovio; 
that  the  partnership  had  been  extended,  by  the  transactiOQs  of  tbt 
partners,  to  the  purchase  and  sale  of  horses  upon  credit,  and  ^lere- 
by  he  was  authorized  to  take  the  note.  And  from  the  case  as  allow- 
ed it  would  seem,  that  the  attention  of  the  Court  was  wholly  drawa 
to  the  testimony  upon  this  point,  and  th^t'the  other  ground  was 
overlooked  in  directing  %  verdict  for  the  plaintiff.  Whether  the 
testimony  was  sufficleni^to  justify  the  Court  in  directing  a  verdict 
upon  the  question  of  the  extension  of  the  partnership  is  not  neces^ 
sary  now  to  examine.  In  deciding  upon  this  application  for  a  new 
trial,  the  attention  of  the  Court  has  been  directed  to  the  inquiry, 
Is  the  plaintiff  entitled  to  recover,  if  he  knew  at  the  time  of  taking 
the  note,  that  the  contract  was  not  for  the  benefit  of  the  partner* 
ship  ?  Was  there  evidence  given  to  the  Jury  tending  to  prove  iias^ 
and  which  they  ought  to  have  weighed  ? 

In  the  case  of  Arden  v.  Sharp  and  Gilson,  although  there  was  lo 
proof  direct,  that  the  transaction  was  known  to  the  plaintiff  lobe 
ibr  the  sole  benefit  of  Gilson,  one  of  the  partners.  Lord  Kenjon 
says,  "When  the  party,  who  brings  the  action,  took  the  bill,,  with 
the  indorsement  of  oye  partner  only,  (Gilson  indorsed  in  the  name 
of  the  firm)  and  was.  informed  that  the  transaction  was  to  be  con- 
cealed from  the  other,  he  cannot  sue  the  partnership;  the  transi- 
tion indicates  that  the  money  was  for  the  partner's  own  usey  and 
was  not  raised  on  the  partnership  account*''  The  same  Judge  again 
says,  in  the  case  of  Welb  v,  Masterman  et  aL — "  If  a  man,  who  his 
dealings  with  one  partner  only,  draws  a  bill  on  the  partnership,  on 
account  of  those  dealings,  he  is  guilty  of  a  fraud;  and  in  his  hands 
the  acceptance  made  by  the  partner  is  void."  The  doctrine  here 
expressed  is,  a  knowledge  that  the  dealing  is  not  for  the  firm,  ren- 
ders the  security  fraudulent  and  void.    In  the  first  case  the  drcoBi^ 
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stance  of  the  partner's  having  requested  the  transaction  concealed,  Btnningtm 
without  other  evidence^  was  considered  sufficient  to  estal^lish  both     ^ig^!^* 
facts,  that  is,  that  it  \ras  not  for  the  firm,  and  knowledge  thereof  in  n^^^/*^^ 
the  party.     In  the  case  of  Sheriff  »,  Wilks  et  al.  the  same  princi-  Huntington 
pie  is  fully  recognized  by  the  whole  Court,  and  in  many  other  cases.   H.  LymM 
The  case  of  Ridley  v.  Taylor,  which  is  much  relied  on  by  the  coun- 
sel f«r  the  plaintiff,  cannot  be  considered  as  opposed  to  this  princi- 
ple.    Lord  EUenboroughj  in  delivering  the  judgment  in  that  case, 
says,  "  If  this  were  distinctly  the  case  of  a  pledging,  by  one  part- 
ner, of  the  partnership  security,  for  his  own  separate  debt,  without 
the  authority  of  the  other,  we  should  have  no  hesitation  in  pronoun- 
cing a  bill,  drawn  under  such  circumstances,  void,  &c.'' 

The  law  we  believe  to  be  settled,  that  where  the  party  seeking  to 
charge  the  partnership  is  apprized  that  the  transaction  is  not  for  or 
on  account  of  the  firm — that  the  credit  is  net  for  their  benefit,  and 
the  act  is  not  in  the  usual  course  of  business,  prima  facie  the  firm 
is  not  holden.     The  onusprobandi  then  falls  upon  the  plaintiff. 
He  must  show  the  authority  or  approbation  of  the  party  attempted 
to  be  chai^d.    1  Sal.  126,    1  East.  49.   4  John.  R.  251.    2  Esp! 
525, 731.     8  Vez.  544.    Liv.  D.  842.     The  remaining  inquiry  is, 
was  there  testimony  given  to  the  Jury  tending  to  prove  Huntington's 
knowlecfge  ?  And  of  this  no  doubt  can  be  raised.    If  the  testimony 
of  Barlow  is  to  be  credited,  and,  ©f  its  credibility  the  Jury  ought  to 
have  been  permitted  to  decide,  not  only  knowledge,  but  covin  is 
fairly  inferable  from  the  whole  transaction.  The  horse,  he  says,  was 
purchased  for  Clarke,  and  to  mate  one  that  he  owned,  and  this  un- 
derstood by  Huntington  at  that  time.     The  note  of  Clarke  indors- 
ed by  Lyman,  or  of  Clarke  and  Lyman  jointly,  was  executed. 
Huntington  wished  a  new  note  drawn  and  signed  by  Lyman  in  the 
name  of  the  firm,  which  was  done,  and  the  first  note  destroyed. 
If  the  credit  of  Clarke,  or  Clarke  and  Lyman  were  good,  it  would 
have  been  relied  upon;  but  if  not,  and  the  credit  of  Mrs.  Board- 
man  was  demanded,  there  ought  to  have  been  evidence  of  her  con- 
sent, express  or  implied.     But,  so  far  from  this,  the  evidence  not 
only  shows  that  Huntington  knew  it  was  not  a  partnership  concern, 
but  on  the  contrary,  from  the  execution  of  the  first  note  by  Clarke 
and  Lyman,  it  was  fairly  to  be  inferred  that  neither  the  usual  course 
t)f  business;  nor  any  assent  of  Mrs.  Boardman^  would  warrant  the 
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Btnnington  attempt  to  charge  her.   From  the  facts  the  Jury  might  Tery  natural* 

\^2i7*  ly  conclude^  that  Huntington  was  persuaded,  tliat  if  Mrs.  Board- 

v«^v^/  man  was  charged,  it  must  be  effected  without  her  knowledge  or 

Huntington  consent* — She  resided  at  a  distance  from  the  store  where  the  bosi- 

Vi. 

H  Lrmao  ness  of  the  partnership  was  transacted,  and  her  capital  constitiitcd 
the  means  employed. 

It  is  not  necessary,  to  secure  a  person  giving  credit  to  a  partner* 
ship,  that  he  should  know  or  believe  that  each  individual  of  the 
firm  would  approve  the  transaction ;  but  it  is  necessary  that  be 
should  not  know  that  the  debt  attempted  to  be  secured  was  not  the 
debt  of  the  partnership,  or  the  property  sold  was  not  to  inure  to. 
their  benefit,  in  the  absence  of  all  proof  of  the  assent  or  approbatka 
of  the  party  attempted  to  be  charged. 

The  verdict  therefore  must  be  set  aside  and  a  new  trial  graotci 


Mtebs  v8.  Brownell. 

On  Ih^  3d  or  March,  1817,  A  executeO  a  mortsag^  of  his  farm  to  B  tofecnrete 
pajnient  or  a  debt  due  from  A .  to  B.  Oo  the  15th  of  November,  ISSIt  CLft 
creditor  of  A.  commenced  an  action  against  A.  and  attached  tbesaoein. 
On  the  3d  of  February,  1821,  the  debt  due  from  A.  to  B.  secured  bf«tt 
mortgage  remaining  unpaid,  A.  eiecuted  a  warranty  deed  to  fi.  of  ihemi 
farm,  in  luU  satiifaction  of  said  debt,  lo  Jane,  1821,  C.  recofered  jai^mH 
in  his  suit  against  A.  prayt  d  out  execution,  and  extended  tbe  laoie  at  s 
part  of  tbe  same  farm.— Held  that  the  execution  of  tbe  warrauty  deed  byi. 
to  B.  was  not  a  performance  of  the  condition  of  the  mortgage,  bat 
as  a  release  of  the  equity  of  redemption,  and  that  tlte  title  of  B. 
mortgage  was  not  merged  io  his  title  under  the  warranty  deed,  baft  that  %  k 
to  be  considered  as  a  prior,  i|nd  C.  as  a  subsequent  raort^gee. 

A  person  in  the  chain  of  title  is  a  competent  witness,  if  it  appear  that  be  tey 
interest  in  the  event  of  the  suit. 

Bermtngton     *^^^^  ^^^  ^  action  of  ejectment  for  eleven  acrca  of  )mi  U 


February,   Pownall,  part  of  a  farm  of  one  hundred  and  sixty  acres  foi 

owned  by  Samuel  Cord.  On  trial  upon  the  general  issue  tifkt 
last  term,  the  plaintiff  to  maintain  the  issue  on  his  part,  gave  'mtlh 
idence  a  copy  of  a  record  of  the  County  Court  by  which  it  appci^ 
ed  that  on  the  15th  of  November,  1820,  said  farm  was  attachof  «t 
the  suit  of  the  plaintiff,  Myers,  against  Cord. — That  judgment  W9$ 
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tendered  in  favour  of  Myers  against  Card  in  that  suit  at  June  term^  Smmhigian 
1821. — That  Myers  prayed  out  execution  on  the  judgment,  and  on  *^*i82?f7* 
the  3d  of  August,  1821,  extended  the  same  on  the  lands  in  ques-  s^^sy^^^ 
tion.    The  defendant,  Brownell,  then  gave  in  evidence  a  mortgage     Myew 
deed  of  the  whole  farm,  executed  by  Card  to  him  od  the  3d  of  Browoell. 
March,  1817,  conditioned  that  Card  should  pay  thre^  several  notes 
of  hand,  executed  by  him  and  Brownell  to  other  persons,  for  the 
security  of  debts  due  from  said  Card,  amounting  in  the  whole  to 
j(4S50.     The  whole  of  Uie  notes  fell  due  within  one  year  thereat 
ter.    And  it  appeared  that  Brownell  had  paid  some  part  of  the  sum 
due  on  said  notes ;  and  he  gave  in  evidence  a  record  of  the  Court  of 
Chancery,  by  which  it  appeared  that  at  August  term,  1821,  Brow- 
nell obtained  a  decree  of  foreclosure  by  which  Card  was  decreed  to 
pay  Brownell  the  sum  of  ^4530  49,  and  the  interest  thereoni  by 
the  first  day  of  August,  1822,  or  be  foreclosed. 

The  plaintiff  then  offered  in  evidence  a  copy  of  a  deed  of  warran- 
ty from  Card  to  Brownell  of  the  whole  farm,  dated  3d  of  Febru»> 
ry,  1821,  together  with  evidence  tending  to  show  that  at  the  same 
time,  Brownell  having  pdd  no  part  of  said  notes,^  it  was  agreed  be- 
^tween  BroWcell  and  Card,  in  consideration  of  said  conveyance 
that  Brownell  should  pay  the  amount  of  said  notes  ^  and  that  Card 
then  agreed  to  indemnify  Brownell  agcunst  the  encumbrance  of  the 
plaintiff's  attachment,  and  that  Brownell  has  since  received  of  Card 
some  portion  of  the  amount  of  the  plaintiff's  demand  in  his  suit 
against  Card.  All  which  evidence  thus  offered  by  the  plaintiff  was 
excluded. 

The  defendant  then  offered  Card  as  a  witness^  his  interest  having 
been  discharged.  The  plaintiff  objected  to  the  admission  of  Card 
as  a  witness,  on  the  ground  that  he  was  in  the  chain  of  tide,  which 
objection  was  overruled  by  the  Court,  and  he  was  admitted  as  a 
witness.  The  Jury  returned  a  verdict  for  the  defendant  The  ^ 
plaintiff  filed  exceptions  to  the  opinion  of  the  Court  in  excluding 
the  evidence  by  him  offered,  and  admitting  Card  as  a  witness  on 
the  part  of  the  defendant,  and  filed  a  motion  tor  a  new  uial,on  which 
the  cause  came  on  to  be  heard  at  the  present  term. 

Bennet  for  the  plaintiill     We  shall  insist  that  a  new  trial  ought 
to  be  granted  on  account  of  the  rejection  of  the  evidence  on  thf  part 
•f  the  plsdntiff,  on  the  following  grounds : 
S7 

Digitized  by  CjOOQ IC 


450  CASES  IN  THE  SUPREME  COURT 

Benniniion      1,  The  mortgage  deed  executed  by  Card  lo  Brown^  on  ibe  Sd 

^824*^^'  ®f  March,  IM?,  was  given  to  indemnify  Browndl  from  loss  *w  con- 

s^^^v"^^  sequence  of  his  having  become  sorely  for  Browndl  to  a  lai;ge 

^y^'^     amoimt. 

vs. 

BrowoelK  It  is  well  settled  law,  that  the  person  to  be  indemnified|  to  entitle 
tarn  td  maintaui  an  action,  must  shew,  that  he  has  sustained  dso* 
age,  in  the  payment  of  money,  or  in  some  thing  lo  which  the  cond'h 
tkw  of  indemnity  extends.  A  bare  liability  to  be  damnified  is  not 
-enough.  Henee,imttl  there  was  an  actual  damnification,  there  could 
be  ne  breach  of  the  condition  of  the  mortgage.  And,  by  the  staiole 
kw  of  this  State,  a  ;n  irt^agor  has  against  the  mortgagee  the  right  tf 
possession  until  there  be  a  breach  of  the  condition.  The  facts  of- 
fered to  be  iNToved  on  the  part  of  the  plaintifi*,  showed  that  on  die 
3d  day  of  February,  1821,  (the  date  of  the  warranty  deed)  Btowb- 
ell  had  not  been  damnified ;  and  that  at  that  time,  as  a  coradera- 
tbm  ft>r  that  convejrance,  he  undertook  to  pay  on  his  own  account 
bU  the  debts  contained  in  the  condition  of  the  mortgage,  and  kt 
which  he  was  originally  but  a  surety ;  and  also  indemnified  hia- 
self  by  bond  against  Myers'  attachment.  From  these  fusts  it  is 
dear  that  Brownell  had  at  no  time  been  damnified-^-awld  at  no. 
time  maintsun  a  personal  action  against  Card,  and  hencej  under  the 
statute  of  this  State,  could  not  maintain  an  action  of  ejectment  to 
recover  possession  of  the  mortgaged  premises. 

2.  At  law,  as  well  as  in  Chancery,  a  mortgage  is  regarded  ass 
mere  accident  to  the  debt,  its  principal.  By  assigning  the  debt  the 
mortgage  passes ;  by  paying  it  the  mortgage  is  satisfied.  2  Bar. 
978.     7  John.  278.     1 1  John.  538.     1  John.  580. 

In  the  present  case,  the  implied  undertaking  on  the  part  of  Card 
to  indemnify  Brownell  for  becoming  his  surety  was  the  principal  to 
which  the  mortgage  as  an  accident  was  attached.  The  evidence  of- 
fered and  rejected  by  the  Court,  entirely  swept  away  this  implkd 
undertaking  ^  so  much  so,  that  if  Card  had  been  afterwards  oom* 
pelled  to  pay  the  notes,  he  might  well  have  sued  Brownell  for  mon- 
ies paid  for  his  use. 

The  execution  of  the  second  deed  was  by  the  express  contract  o^ 
the  parties,  (without  resorting  to  the  principle  of  mergo*,  founded 
upon  a  legal  inference),  a  satisfaction  of  the  mortgage.  l%e  or^- 
aal  relation  between  Card  and  Brownell  was  changed.    Card  ia 
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foct,  as  between  them,  after  the  second  deed,  stood  as  security  kx  Bmningion 
Bro wnell  on  the  notes.    How  then  can  the  mortgage  be  r^arded  as     ^47* 
a  subsisltog  title  ?-^it  most  fail  with  that  to  which  it  was  attached.  w^*>.'-*^^ 
^^  A  weak  foundation  destroys  the  superstructure."    This  aigi>-     Myen 
ment  goes  upon  the  ground  that  there  bad  been  a  breach  of  the  con-  Browntll. 
dition. 

3.  It  is  contended  tlmt  the  title  of  the  mortgage  was  mei|;fd  by 
the  legal  operation  of  the  second  deed. 

As  a  general  rule,  where  the  legal  and  equitable  titles  are  waS^ 
ted,  the  equitable  title  no  longer  exists ;  it  is  merged  in  the  ieg^ 
title,  and  extinguished  by  the  unity  of  seisin.  2  BL  Com.  177. 
Coke  Lit.  884. 

Chancellor  Kent,  in  the  case  James  v,  Morey,  7  lohn.  R.  S7B 
says,  ^^  The  merger  is  only  prevented  io  Chancery  in  special  cases, 
where  it  was  the  evident  intention  of  the  parties^  and  where  justice 
requires  the  encumbrance  to  be  kept  up."  But  why  keep  up  the 
encumbrance  in  this  case?  Doesjustice  require  it?  Did  not  Brows- 
ell  himself  treat  the  mortgage  as  extinguished  ?  Did  he  not  provide 
for  the  Myers  claim  ?  Does  he  not  now  hold  in  his  hands  nearly  the 
whole  amount  of  that  debt  ? 

The  case  of  Goodlittle  v.  Pope,  7  T.  R.  185,  is  conclusive  on 
this  point }  for  how  could  posterior  equitable  r^hts  be  let  in  to  the 
prejudice  of  the  mortgage,  unless  bis  mortgage  was  merged  in  the 
absolute  conveyance,  which  Chancery  might  decree  in  pursuance  of 
the  agreement  of  1792  ? 

D.  Ro5tfi«oit^and  Sheldon  for  the  defendant*  TIiq  plaintiff  has 
taken  two  exceptions  to  the  opinion  of  the  Court,  first  that  the  evi- 
dence offered.by  the  plaintiff  was  improperly  excluded,  and  second- 
ly  that  Card  was  improperly  admitted  on  the  part  of  the  defend- 
ant. 

In  support  of  the  first  exception  the  counsel  for  the  plaintiff  con- 
tends that  the  defendant's  title  under  the  mortgage  was  merged  in 
his  title  under  the  subsequent  deed  of  warranty  ;  but  he  has  himself 
shown  that  the  defendant's  title  under  the  warranty  deed  is  mer^ 
in  his  title  under  the  mortgage.  He  says  that  it  is  a  general  rule, 
that  where  the  legal  and  equitable  titles  are  united,  the  equitable  ti- 
tle no  longer  exists;  that  it  is  merged  in  the  legal  title,  and  extin- 
guished by  the  unity  of  seisin*  *"  Now  apply  this  principle  to  the 
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Bmmingim  present  case.  The  defendant  had  the  legal  title  under  the  norlgage, 
^824*^'  and  which  had  become  absolute  at  law,  as  there  had  been  a  bteach 
of  the  condition.  Card  had  a  mere  equitable  title  only— «  n^  la 
equity  to  redeem.  6  Mass.  52.  4John.221,  This  equitable  title 
Card  conveyed  to  the  defendant,  and  being  united  with  the  defeni- 
ant's  prior  legal  title  under  the  mortgage,  was  merged  in  it ;  and 
the  defendant  then  had  under  the  mortgage  an  absdute  ind^easiUe 
title,  which  was  before  defeasible,  subject  to  be  defeated  by  a  re- 
demption. As  Card  had  only  this  equitable  title,  an  equity  of  re- 
demption in  the  mortgaged  premises,  he  could  convey  nothing  more 
by  any  form  of  conveyance.  And  it  is  perfectly  indifferent  In  what 
form  he  conveyed  his  title  to  the  defendant,  whether  by  a  release  of 
his  equity  of  redemption  in  form,  by  a  deed  of  warranty,  quit<laiiB 
deed  or  other  conveyance — the  only  legal  effect  is  the  same,  to  ren- 
der the  title  of  the  defendant  absolute  and  indefeasible,  which  was 
before  defeasible,  subject  to  be  defeated  in  equity  by  a  redemptl(» 
of  the  mortgage,  2  Con.  Rep.  l6l,  Baldwin  v.  Norton.  8  Joho« 
29*  It  follows  that  the  evidence  offered  on  the  part  of  die  plain- 
tiff, and  rejected  by  the  Court,  was  perfeetly'irrelevant  and  prop 
criy  excluded. 

The  counsel  for  the  plaintiff,  it  seems,  does  not  rely  on  his  second 
exception — ^the  admission  of  Card  as  a  witness.  That  a  grantor 
in  a  deed,  when  discharged  from  all  liability  arising  from  his  deed, 
is  a  competent  witness  in  support  of  the  title  derived  from  the  deed 
has  been  often  decided.  Swift.  Dig.  748.  5  Day,  Clarke  o«  Johfr* 
son.  Cro,  Char.  10^.  IS  John.  60.  6  John.  135,  Mapesv. 
Frost  etal.    2  John.  894. 

Skinner,  Ch  J.  delivered  the  opinion  of  the  Court  The  pfain. 
tiff,  Myers,  claims  in  his  declaration  eleven  acres  and  forty-three 
rods  of  land  in  Pownall,  being  part  of  a  fatm  of  one  hundred  and 
sixty  acres,  formerly  owned  by  Samuel  Card.  The  action  was  tri- 
ed at  the  last  term  under  the  general  issue.  The  plaintiff  to  main- 
tain the  issue  on  his  part,  showed  in  evidence  copies  of  the  record 
of  the  County  Court,  from  which  it  appeared  that  on  the  15tfa  of 
November,  1820,  the  &rm  was  attached  at  the  suit  of  Myers  against 
Card ;  judgment  la  that  suit  was  rendered  June  term,  1821 ;  and 
the  lands  in  question  appraised,  and  taken  upon  the  execution,  ia 
satisfaction  thereof,  on  the  3d  of  August,  1821.     The  defendant, 
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Brownell^  then  showed  in  evidence  a  deed  «f  the  whole  farm  execu-  BinningUn 
ted  by  Card  to  him  on  the  3d  of  March,  1817,  conditioned,  that  if  '^^i^JSS^^' 
Card  should  pay  three  several  notes  of  hand,  executed  by  him  and 
Brownell  to  other  persons,  amounting  in  the  whole  to  <^4350,  ac- 
cording to  the  tenor  of  said  notes,  then  the  deed  to  be  void.  The 
notes  all  became  due  within  one  year.  He  further  showed  in  evi- 
dence, that  he  had  paid  some  part  of  the  sums  due  on  the  notes  i 
also  the  record  of  theiJAirt  of  Chancery,  August  term,  1821,  by 
which  Card  was  decreed  to  pay  Brownell  the  sum  of  ^4530  49, 
and  the  interest  thereon,  by  the  1st  of  August,  1822,  or  be  foreclo- 
sed. The  plaintiff  then  offered  in  evidence  the  copy  of  a  deed  of 
warranty,  from  Card  to  Brownell,  dated  the  3d  of  February,  A.  D. 
1 821,  of  the  whole  farm ;  together  with  evidence  tending  to  show, 
that  at  that  time,  Brownell  having  paid  no  part  of  the  notes,  it  was 
agreed  between  Brownell  and  Card,  in  consideration  of  the  convey« 
ance,  Brownell  should  pay  the  amount  of  the  notes ;  and  also,  that 
Card  then  indemnified  Brownell  against  the  encumbrance  of  the 
plaintiff's  attachment,  and  that  Brownell  has  since  received  a  large 
portion  of  the  money ;  all  which  evidence  was  excluded.  The  de- 
fendant offered  Samuel  Card  as  a  witness — his  interest  having  been 
discharged.  The  plaintiff  objected  to  his  testifying,  and  the  objec- 
tion was  overruled.  Verdict  for  the  defendant.  The  plaintiff  ex- 
cepts to  the  opinion  of  the  Court  in  rejecting  the  testimony  by  him 
ofifered ;  and  in  the  admission  of  Card  as  a  witness. 

The  defendant  having  shown  a  prior  encumbrance  to  that  of  the 
plaintiff  under  the  attachment,  it  becomes  necessary  for  the  plain- 
tiff to  show^  this  right  of  the  defendant  extinguished  or  removed. 
The  ground  taken  by  the  plaintiff's  counsel,  if  rightly  understood,as 
to  the  legal  effect  arising  from  the  facts  offered  to  be  proved,  b,  that 
the  interest  of  Brownell,  acquired  by  the  deed  of  I8l7y  was  merged 
in  the  interest  acquired  by  the  deed  of  1821  ^  or  that  the  execution 
of  this  deed,  and  the  agreement  of  Brownell,  in  consideration  there- 
of, to  pay  the  demands  referred  to  in  the  condition  of  the  first,  was 
in  law  a  performance  or  satisfaction  of  the  condition^  or,  in  other 
words,  a  payment  of  the  debt,  (for  the  case,  on  principle,  is  not  dis- 
tinguishable from  one  ip  which  the  deed  of  mortgage  is  executed 
Jirectly  to  the  creditor).  The  lien  of  Myers,  the  attaching  credit- 
or, is  to  be  regarded  in  the  same  point  of  view,  as  that  of  a  second 
mortgagee;  and  in  deciding  the  question,  it  is  proper  to  consider 
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Bennington  VfhaX  his  rights  were  at  the  time  of  his  inaUing  the  artacbmenl 
*824*^'  the  deed  of  February  182l  Imtl  not  beon  CTeetit4»d,MyentouldM 
have  had  the  benefit  of  his  lien  without  payiti^'  olTthe  locumfccnie^ 
and  this  is  all  he  is  now  required  to  do  j  h(?  caiiHot  ihtff  efoi*  In  je»^ 
tice  say,  that  he  is  prejudlc<'d  by  being  postponed*  If  fie  Im  tit 
precedence,  it  has  been  cast  upnn  him  without  any  act  of  bis^  mA 
without  the  aid  of  any  of  llie  efleqts  of  Card,  by  wbkh  his  dd» 
might  have  been  satisfied.  Tf  payni Avt  b^  Card  in  property  oitifir 
than  the  lands  mortgaged,  IulI  been  made,  there  ean  be  nbilfltit 
Myers  would  be  prejudiced,  if  tk'  same  had  not  been  apptidn 
the  encumbrance,  and  the  h\v  would  Imve  made  lUf:  appliotim 
If  the  taking  of  the  deed  of  February  1 821  by  Brownell  b  1o 
the  effect  of  destroying  his  rii^hts  under  the  mortgitgei  he 
injured.  The  injustice  of  adopting  the  principle  wonld  bri 
strikingly  exemplified,  had  the  demand  of  I^lyers  cc^iialled  la  ameii 
the  value  of  the  property :  aud  without  some  authority  lo  »tfppfa 
the  doctrine  the  Court  cannot  be  JusllBed  in  bo  deci<iiiig.  No  i^ 
thority  is  shown  to  support  the  po^iitlion^  that  ihe  legal  <4tut«^  d^  ile 
mortgagee  is  merged  by  the  purchase  of  ihe  equity  of  redtinjitidflli 
him^  and  no  case  can  be  foufiil,  In  which  the  iaw  will  declveAi 
union  of  two  estates  in  the  sarnie  [icrsun  a  merger  to  his  pitjitdicc; 

Whether  the  legal  inference  fiom  the  evidence  oBered  wcnU  JMI 
been  that  the  condition  of  the  mortgn^  was  pts-formed  or  smUi^ 
or  the  claim  of  the  mortgagee  under  the  deed  ihereby  rcfinqtiiMi 
must  be  decided  from  the  manifest  intention  uf  the  parties  ;;  r«r^ 
law  will  raise  no  contrary  presumption,  it  woulil  seem  tint  iter 
could  hardly  be  a  contrariety  of  opinion  as  to  the  intention av^ 
fested  by  the  facts  offered  to  be  |}rovcd,  which  in  substanteareth»»  ^ 
Card  has  executed  a  deed  of  his  farm  to  Erownell,  with  a  wMm 
of  defeasance  on  the  payment  of  certain  notes  of  hand^  exec0ial4f 
himself  and  Brownell  as  his  surety,  according  lo  their  leimr.  €mi 
fails  to  perform  the  condition^  and  proposes  to  JUch.^e  \m  i^fa 
under  the  defeasance,  in  consideration  that  Brownell  relieve  Ite 
from  the  payment  of  the  demands, ^ — Brownell  compljea;  aniJCipJ 
discharges  his  equity  of  redemption  in  the  most  natural  andoftSia* 
ry  way,  by  executing  an  absolute  deed  of  the  prembes.  In  Imi  iia 
of  performing  the  condition  ihc  pledge  is  surrendered. — Tliviwat^ 
is  not  a  release  of  the  pledge  by  the  person  taking  it ;  the  condiliai 
is  not  performed,  nor  the  debt  paid. — That  only  h  done,  <rMcll  4i 
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parties  originally  agreed  upon,  that  is,  the  estate  should  be  absolute  Btnningum 
io  Brownell,  if  the  condition  was  not  performed.    The  cases  cited     *i8247' 
from  Connecticut  and  Massachusetts  support  the  decision  made  ^'^J'''^^^ 
upon  the  trial,  and  we  are  apprized  of  no  authority,  that  would  jus-       vt. 
lify  the  granting  of  a  new  trial  on  this  ground.     '  "*''°* 

The  curcumstauce  of  Card's  having  given  security  to  Brownell 
against  the  lien  of  Myers  in  no  way  subjects  him  to  the  payment  of 
the  debt,  nor  is  it  perceived  how  any  inference  arises  therefrom,  that 
Brownell  considered  it  as  interfering  with  his  claim  under  the  deed 
of  February  1817*  That  he  had  an  interest  in  having  this  lien  re- 
moved, which  was  prior  to  h'ls  purchasing  the  equity  of  redemption, 
and  would  take  precedence  to  his  rights  acquired  thereby  is  apparent* 

As  to  the  other  point,  there  is  no  rule  of  law  that  excludes  a  wit- 
ness because  he  is  in  the  chain  of  title.  If  he  is  thereby  interested 
in  the  event  of  the  suit,  he  is  excluded  on  the  ground  of  interest.  If 
this  interest  is  removed,  he  may  testify.  The  case  states  Card's  in- 
terest was  discharged,  but  the  manner  in  which  it  was  done,  does 
not  appear }  the  Coun,  therefore,  are  obliged  to  consider  it  as  hav* 
ing  been  effectually  and  legally  done,  if  by  any  possibility  the  case 
would  admit  of  such  procedure.  That  the  grantee  may  release  the 
covenants,  so  as  to  discharge  any  right  which  he  may  have,  is  clear  ^ 
and  if  such  release  accompanies  the  deed  on  record,  the  Court  con- 
sider, that  if,  as  is  insisted,  his  assignee,  without  this,  would  have  a 
right  to  pursue  the  fijrst  grantor,  this  would  destroy  such  right.  It 
is  not  necessary,  therefore,  to  decide  whether  Card's  interest  was 
equally  balanced  between  the  parties. 

As  no  sufficient  ground  b  shown  in  the  opinion  of  the  Court  to 
set  aaide  the  verdict,  judgment  most  be  rendered  thereon. 
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.    To  the  Case  Proctob  vs.  Wbbbbb,  referred  to,  ante  page  379. 

That  a  Corporation  carmot  be  bound  except  by  its  corporate  seal^  vis  a 
settled  rale  of  the  ancient  common  law ;  and,  until  modem  times,  n«  devtatiot 
from  it — no  relaxation  of  it  is  to  be  found  in  the  English  authorities. 

I  shall  neither  trouble  myself  nor  the  reader  witfi  an  examinatioo  of  the  bo- 
merous  authorities  to  be  found  in  support  of  this  rule. — Nor  shall  I  stop  to  m- 
quire  particularly  after  the  causes  which  operated  to  establbh  this  rule,  or  tiie 
reasons  on  which  it  was  founded.  It  may  nowever  be  said,  that  it  was  estab- 
lished at  a  time  when  the  property  of  Corporations,  as  well  as  the  propertj 
of  individuals,  consisted  almost  wholly  of  real  estate,  in  the  management  aod 
disposition  of  which,  by  Corporations,  the  rule  in  question,  if  not  usefid  aod 
even  necessary,  was  at  least  not  inconvenient  It  was  establisfaed  at  a  ttme 
too,  when  the  rights  of  Corporations  (at  that  time  principally  ecclesiasticalj 
obtained  a  higher  regard,  and  were  more  carefully  protected  than  the  i%hts  d 
individuals.  But  when  personal  property  increased,  and  Corporations,  msttad 
of  holding  a  dead  capital  in  real  estate,  were  created  for  the  purpose  of  anitiif 
and  more  conveniently  managing  an  active  capital,  we  shaJl  find,  by  adven- 
ing to  a  few  modern  English  cases,  that  the  rule  has  been  relaxed  in  Ei^iand; 
and  by  a  collection  of  American  cases,  we  shall  find  that  this  rule  was  to 
adhered  to — afterwards  gradually  relaxed,  and  at  length  wholly  set  aside,  and 
in  its  place  the  rule  of  law  settled,  that  <^  Whenever  a  Corporation  b  actkf 
within  the  scope  of  the  legitimate  purposes  of  the  Corporation,  all  parol  con- 
tracts, made  by  its  authorized  agents,  are  express  promises  of  the  Coipon- 
tion.  And  all  duties  imposed  upon  them  by  law,  and  all  benefits  coofencd 
at  their  request,  raise  implied  promises,  for  the  enforcement  of  which  an  action 
will  lie.^ 

The  following  English  cases  will  show  that  the  ancient  rule,  as  befixe  re- 
marked, has  in  modem  times  been  relaxed  in  Great  Britain : 

In  the  case  Rex  r.  Bigg,  2  Peer.  Wms,  419,  it  was  held  that  a  Coqun- 
tion  might  without  seal  authorize  an  agent  to  sign  notes. 

In  the  case  Rex  v.  the  Bank  of  England,  Doug.  524,  the  Court  refined  to 
grant  a  mandamus  to  the  Bank  to  transfer  stock,  because  there  was  a  reaMtfy 
against  the  Bank  by  an  action  on  the  case,  if  they  refiised.  And  a  speciil 
action  on  the  case  was  afterwards  brought  against  the  Bank,  and  a  venfict 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court.  Tlie  suit  was  afio^ 
wards  compromised  by  the  parties,  and  so  no  decision  of  the  whole  Cooit  in 
the  case. 

The  same  principle  was  recognized  by  the  Court,  in  the  case  in  Chaaceiyy 
Bank  of  England  v.  Moffatt,  3  Brown's  Ch.  Cases  262.  From  these  and 
other  cases  it  appears  that  the  ancient  mle  has  been  departed  firoml^  the 
Courts  in  Great  Britain,  hot  no  definite  rule  seems  to  have  been  settled  uk  its 
place. 

By  the  following  American  cases  it  will  be  seen  that  the  ancient  rule  «f  the 
common  law  was  first  adhered  to,  then  gradually  relaxed,  and  at  length  whol- 
ly set  aside,  and  the  rule  above  stated  settled  in  its  place,  adapted  to  the  atn- 
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ation  of  the  country^  and  well  calculated  to  secure  alike  the  rights  of  all  classes 
of  the  community. 

In  the  case  Breckbili  v.  Turnpike  Company,  3  Dallas  496,  it  was  decided 
by  the  Supreme  Court  of  Penii9>lvacQia,  that  an  action  ofindebilatus  aatump' 
sit  will  not  lie  against  a  Corporation,  as  all  their  contracts  must  be  under  their 
corporate  seal.  In  this  case  the  question  seems  not  to  have  been  much  inves- 
tigated :  the  counsel  for  the  d^endants  cited  1  BL  Com.  475.  6  Vin.  Abr. 
268.  3  Salk.  103.  6  Vin.  Abr.  292,^87.  8  Kyd.  on  Corporations,  449, 
450, 259,  268.     This  case  was  decided  in  the  year  1 799. 

The  case  William  Gray,  jr.  v.  the  Portland  Bank,  3  Mass.  Rep.  364  was 
an  action  of  assumpsit  The  declaration  contained  three  counts — the  two 
first  indebitatus  assumpsit^^the  third  a  special  assumpsit.  The  declaration 
originally  contained  only  the  two  first  counts.  On  the  trial  before  Sedgwick, 
J.  he  expressed  an  opinion  that  the  facts  stated  would  not  support  an  action  of 
indebitatus  assumpsit^  but  did  not  intimate  that  such  action  could  not  be  main* 
tajned  against  a  Corporation.  '  The  declaration  was  then  amended  by  adding 
the  special  count,  and  a  verdict  taken  for  the  plaintiff,  subject  to* the  opinion 
of  the  Court  on  thexase  as  reported  by  the  Judge.  Judgment  was  afterwards 
rendered  for  the  plaintiff  by  the  whole  Court. 

Dexter,  counsel  for  the  defendant,  in  his  argument,  laid  it  down  that  ^^  Cor- 
porations, to  be  bound  by  their  contracts,  must  contract  in  a  particular  form. 
No  implied  promise  can  be  raised  against  them.  By  the  English  law  they 
can  contract  only  under  their  common  seal ;  perhaps  the  doctrine  has  never 
been  carried  so  far  in  this  country.  But  at  least  a  vote  is  necessary — some 
evidence  of  an  express  promise." 

Sedgwick,  J.  in  delivering  his  opinion,  says  ^'  that  principals  and  masters 
should  be  responsible,  civilitery  for  the  misconduct,  negligence  and  default  of 
their  agents  and  servants,  while  acting  under  the  authority  delegated  to  them, 
is  indispensable  to  the  security  of  the  rights  and  property  of  all,  who  may  be 
affected  by  such  misconduct,  negligence  or  default.  In  no  case  is  this  princi- 
ple of  so  much  importance,  as  in  the  relation  of  Corporations  to  their  servants :. 
because  in  innumerable  instances,  they  cannot  act  but  by  their  agents ;  and 
there  would  be  no  security  for  those  who  might  be  affected  by  the  agents,  if 
they  should  abscond  or  be  insolvent.  This  shows  how  improper  it  would  be, 
as  contended  for  by  the  counsel  for  the  defendants,  to  oblige  one  injured  in 
this  way,  to  resort  for  his  remedy  to  the  agent."  This  case  was  decided  in 
the  year  1807. 

Next.was  the  case  Mann  v.  Chandler,  cited  by  the  defendant's  counsel  in 
theprincipal  case. — This  case  was  decided  in  the  year  1812. 

The  case  Hayden  et  al.  v.  the  Middlesex  Turnpike  Corporation,  10  Mass. 
R.  397; was  an  action  g(  assumpsit.  The  declaration  contained  three  counts — 
1st,  for  work  and  labour — ^2d,  on  a  quantum  meruit  for  the  same  labour — 3d,  on 
a  special  contract,  stated  to  have  been  made  with  Bridge,  one  of  the  directors 
of  said  Company.  On  the  trial,  it  was  contended  on  the  part  of  the  defend- 
ants, that  an  aggregate  Corporation  cannot  he  charged  on  an  implied  assump- 
sit^ and  that  Bridge  had  no  authority  to  make  the  contract  as  stated  in  the 
plaintiff's  declaration, 

Sewal,  J.  in  delivering  the  opinion  of  theXDourt,  said,  (in  relation  to  Corpo- 
rations) "  We  are,  therefore,  to  look  at  their  rules,  and  their  mode  of  doing 
b4isiness,  of  well  ordering  their  affairs,  which  they  themselves  have  adopted : 
5S 
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and  if  they  have  practically,  or  by  the  nilei  established,  neglected  or  dispen- 
se with  any  precautions,  which  at  common  law  were  deemed  essential  to  the 
security  of  aggregate  Corporations,  still  if  there  is  sufficient  evidence  of  a  com- 
vion  consent,  of  a  joint  and  corporate  act,  they  must  be  considered  as  liable^ 
especially  where  individuals  who  have  trusted  to  the  good  faith  of  the  Corpo- 
ration, would  be  injured  and  deprived  of  their  remedy,  if  any  other  construc- 
tion of  the  doings  of  the  Corporation  were  adopted. 

In  short,  this  question,  if  there  has  been  no  direct  decision  upon  it,  has  been 
implicitly  determined  by  this  Court  in  several  cases  which  have  occurred. 
The  case  of  Gray  v,  Portland  Bank  may  be  mentioned  as  one,  where  the  point 
was  suggested :  but  the  suggestion  was  overruled  upon  the  authority  of  the 
case  in  Douglass,  Rex  v.  the  Bank  of  England,  where  the  Bank  was  said  to 
be  liable  in  this  form  of  action.  Indeed,  where  the  promise  arises  by  implica- 
tion of  law,  upon  proving  a  duty,  applicable  and  incident  to  the  whole  aggre- 
gate Corporation,  their  concurrence  in  the  contract  seems  to  be  proved  as  ful- 
ly as  it  can  l)e  in  any  case. 

It  is  necessary  to  prove  the  duty  upon  which  the  (issumpsii  is  supposed  to 
arise.  This  may  appear  by  evidence  of  some  express  stipulation,  feirly  made 
in  the  name  of  tlie  Corporation,  by  their  agent  or  directors,  authorized  by  their 
rules  and  regulations,  or  by  corporate  votes.  The  duty  may  arise  upon  some 
act  or  request  of  the  same  agency,  and  within  their  authority,  where  no  ex- 
press stipulation  is  to  be  proved.  Cut  where  the  duty  is  fully  implied  and  un- 
derstood, and  arises  upon  a  meritorious  and  valuable  consideration,  the  party 
entitled  by  the  consideration  may  maintain  tlus  action  of  assumpsit."  This 
case  was  decided  in  the  year  1813. 

The  case  of  the  Bank  of  Columbia  v.  Patterson's  administrators  was  decided 
by  the  Supreme  Court  of  the  United  States  in  the  year  1815.  7  Cranch  299, 
307-  In  that  case  the  Court  observed  upon  the  English  authorities  referred 
to,  that  ^^  as  soon  as  it  was  settled,  that  a  regular  appointed  agent  of  a  Corpo- 
ration could  contract  in  its  name  without  a  seal,  it  was  impossible  to  maintain 
any  longer  that  a  Corporation  was  not  liable  upon  promises ;  otherwise  theie 
would  be  no  remedy  against  a  Corporation."  And  the  Court  concluded  fay 
saying,  ''  that  it  is  a  sound  rule  of  law,  that  whenever  a  Corporation  is  actii^ 
within  the  scope  of  the  legitimate  purposes  of  the  Corporation,  all  parol  coq- 
tracts  made  by  its  authorized  agents  are  express  promises  of  the  Corporatkui. 
And  all  duties  imposed  upon  them  by  law,  and  all  benefits  conferred  at  thur 
request,  raise  implied  promises,  for  the  inforcement  of  which,  an  action  wiO 
lie.'' 

The  case  Danforth  v.  the  Schoharie  and  Duanesburgh  Turnpike  Company, 
12  John.  Rep.  227,  was  an  action  of  assumpsit  on  a  special  contract  This 
case  was  decided  in  the  same  year,  1815,  in  which  the  Court  refer  to  and  if- 
cognize  the  doctrine  laid  down  by  the  Supreme  Court  of  the  United  States,  in 
tlie  case  Bank  of  Columbia  v.  Patterson's  administrators.  Judge  Thompson  ia 
delivering  the  opinion  of  the  Court  says,  ^<  The  objection  taken  to  the  dedir 
ration  goes  on  the  broad  grognd  that  an  action  ofasewt^sit  will  not  lieagamst 
a  Corporation.  The  proposition  in  this  latitude  is  certainly  not  tenable.  Al- 
though it  may  be  laid  down  by  elementary  writers,  as  a  general  rule,  that  Cor- 
porations can  do  no  act  without  a  seal,  and  such  would  seem  to  be  the  docmnt 
of  «ome  old  adjudged  cases,  yet  the  law  of  the  present  day  seems  to  be  otker- 
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wise  well  settled.  Corporations  have  in  many  cases  been  considered  bound 
by  their  acts  and  agreements  not  under  seal. 

,  In  Rex  V.  Bigg,  3  Peer  Wm.  419,  it  was  held  that  a  Corporation  might, 
without  seal,  duly  authorize  an  agent  to  sigrf  notes*  And  in  Rex  v.  the  Bank 
of  England,  Doug.  524,  the  Court  refused  to  grant  a  mandamus  to  the  Bank 
to  transfer  stock,  because  there  was  a  remedy  by  an  action  on  the  case. 

An  attempt  in  some  cases  has  been  made  to  distinguish  between  express  and 
implied  promises  as  to  the  liability  of  a  Corporation.  S  Mass.  Re{>.  364.  3 
Dallas  496.  But  in  a  late  case  of  the  Bank  of  Columbia  v.  Patterson's  admin- 
istrators, decided  in  the  Supreme  Court  of  the  United  States,  all  such  distinc- 
tions are  disregarded,  and  the  Court  seem  to  go  the  full  length  of  giving  the 
same  remedies  against  bodies  corporate,  in  matters  of  contract,  as  against  in- 
dividuals. The  old  cases  are  there  reviewed,  showing  that  the  law  has  been 
progressively  altered  with  respect  to  the  validity  of  acts  done  by  Corporations^ 
not  under  their  seaU'' 

The  principles  laid  down  in  the  case  Bank  of  Columbia  v«  Patterson's  admin- 
istratbrs  were  m«re  fully  recognized  and  adopted  by  the  Supreme -Court  of  the 
State  of  New- York  in  the  case  Dunn  v.  the  Rector  of  St.  Andrews  Churchy 
14  John.  118. 

This  was  un  action  of  assumpsit  for  work  and  labour.  At  the  trial  before 
the  Court  of  Common  Pleas,  upon  the  general  issue,  the  plaintiff  proved  by 
parol,  that  he  had  performed  services  for  the  defendants,  as  Clerk  of  the 
Church  of  the  defendants,  and  in  which  divine  service  was  performed  by  the 
Rector ;  and  that  the  defendants  had  paid  him  money  on  account  of  such  ser^ 
vices ;  but  a  balance  still  remained  due  to  him.  This  evidence  being  object- 
ed to,  the  records  of  the  Corporation  were  produ^d,  from  which  it  appeared 
that  the  defendants  had  paid  the  plaintiff  money  St  different  times,  on  account 
of  his  services ;  but  no  resolution  was  entered  on  the  minutes  or  records  of  the 
Corporation)  appointing  the  plaintiff  particularly  Clerk  of  the  Church.  The 
defendants'  counsel  moved  for  a  nonsuit,  which  was  opposed  by  the  plaintiff^ 
counsel  on  the  ground  that  the  evidence  was  sufficient  to  show  that  the  plain- 
tiff had  performed  services  for  the  defendants,  at  their  request,  express  or  im- 
plied :  but  the  Court  below  delivered  their  opinion,  that  unless  the  pkiotiff 
could  prove  by  the  records  of  the  Corporation,  that  he^  had  been,  by  a  resolu- 
tion, duly  appointed  to  perform  the  services  of  Clerk  in  that  particular  Church, 
he  could  not  maintain  this  action  ;  and  he  was  accordingly  nonsuited.  A  biH 
of  exceptions  was  tendered  to  the  Court. — The  case  was  brought  before  the 
Supreme  Court  by  writ  of  Error,  and  the  judgment  reversed.-:— The  following 
opinion  was  delivered  by  the  Court :  "  The  sole  question  arising  on  the  bill  of 
exceptions  in  this  case  is,  whether  an  action  of  assumpsit  upon  an  implied 
promise  can  be  maintained  against  a  Corporation.  The  case  of  the  Bank  of 
Columbia  v,  Patterson's  administrators  decided  by  the  Supreme  Court  of  the 
United  States,  and  which  is  referred  to  by  this  Court  in  Danforth  v.  Schoha- 
rie Turnpike  Company,  goes  the  full  lenth  of  making  Corporations  liable  up- 
on implied  promises. 

The  evidence  offered  in  the  Court  below  in  support  of  the  action,  showed 
conclusively  that  the  services  of  the  plaintiff  were  performed  at  the  request  of 
the  defendants,  and  that  they  have  advanced  money  to  him  on  account  of 
such  services.  This  was  amply  sufficient  to  raise  an  implied  promise  to  pay, 
and  enough  to  maintain  the  action  according  to  the  principles  sanctioned  in 
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the  case  referred  to,  and  which  \re  are  inclined  to  adt>pt„    The  judgmeat 
the  Court  below  roust  accordingly  be  reversed." 

In  this  case  it  seems  that  a  request  by  tli<»  Corporation  was  m[AV 
from  any  corporate  act,  but  fro«Q  the  acts  of  the  individual  incmlierm  of  tl 
Corporation ;  in  the  same  manner  as  a  request  bv  a  company  of  mere* 
may  be  implied  from  the  acts  of  the  individual  mcjitbert  of  the  c^im\ 
This  arose  from  the  nature  of  the  services  performed  ;  each  int*n»t>er  c 
Corporation  received  personally  and  direclly  ih^  Ijenefic  of  liie  *ervieci  r 
dered,  and  the  individual  request  of  each  on**  and  all  might  well  be  implr 
Not  many  cases  analogous  to  this  can  arise,  but  iu  most  cases  some  cr^rpon 
act  must  be  shown  as  a  foundation  of  the  liability  of  a  Corporation*     Tim 
case  was  decided  in  the  year  1817. 

To  the  foregoing  cases  may  be  added  the  case  of  RandRll  !?♦  Van  Vcel 
19  John.  60,  and  the  case  of  Mott  v.  Hicks,  1  Co  wen's  Kep-  5  IS* 

The  rule  then  may  be  said  to  be  fully  setiled  by  American  cas«s|  and 
may  say  in  the  language  of  Woodworth,  J,  in  d**livering  his  opinion  ifl 
case  Mott  r.  Hicks,  "  The  great  convenience  of  such  a  rule,  indeed  the  tkm 
sity  of  it  in  many  cases,  to  prevent  a  failure  of  justice^  will  not  be  doubted.** 

It  is  also  well  settled  that  if  a  person  contract  as  agent,  and  do  not  trof  hk 
principal,  he  binds  himself  personally. 

Sutherland,  J.  in  delivering  his  opinion  in  the  case  Mott  v.  Hicks  aiys,  **U 
is  perfectly  well  settled,  that  if  a  person  und^rt^ike  to  contract  a^  agent  for  an 
individual  or  a  Corporation,  and  contracts  in  a  manner  which  ts  not  legalJf 
binding  on  his  principal,  he  is  personally  re.spunsible. — White  v*  Skinti**r,  15 
John.  llep.  S07*-— Randall  v.  Van  Vechten  and  others,  19  id.  60.^Tdi  «. 
Brewster  and  others,  9  idjij?4.— ^Tipnits  v.  Walker,  4  Mass,  Rep-  595— T 
T.  R.  207,  Thomas  v.  Bishop,  Cas.  Temp.  Hard  1 .  3  John,  Cas.  70.  Anit 
the  agent  when  sued  upon  sucn  contract,  can  exoiicrate  himself  from  persaml 
liability  oijly  by  showing  his  authority  to  bind  those  for  whom  he  hasunto- 
taken  to  act.  It  is  not  for  the  plaintiff  to  ^how,  thMhehadnoi  auikarajf; 
the  defendant  must  show  affirmatively  that  he  Aoi/.  But  as  the  a4iihodty  d 
the  defendant  to  act  for  the  Company  on  tins  occiLsioii  was  not  qyestkoed  it 
the  trial,  we  are  now,  perhaps,  bound  to  presume  it*** 

Although  the  law  is  thus  settled,  that  actions  of  astnimpsit  may  be  maintiti^ 
cd  against  Corporations  en  contracts  made  by  ihelv  agentSj  and  that  the  •»• 
thority  of  the  agent  need  not  be  under  the  corporate  sealj  yet  as  this  prindpk 
has  been  but  recently  settled,  and  such  actions  nre  but  of  mo^lern  dale,  qiM»- 
tions  of  some  difficulty  will  probably  arise  in  the  decisions  of  these  cties  bs  la 
the  evidence  necessary  to  show  the  authority  of  the  agent,  or  thu  liability  of 
the  Corporation  in  particular  cases.  The  law  has  long  been  well  sf!'tiled,aiio 
the  power  which  one  partner  has  to  bind  hi*  co-partners.  His  p^>wer  4<w 
not  arise  from  the  joint  act  of  the  partners^  and  is  limited  oulv  by  the  atliilci 
of  partnership  and  the  extent  of  the  partnership's  business.  He  hfis  power !« 
bind  his  partners  by  contract,  merely  as  a  member  of  the  C*ompany*  Out  €^ 
porations  can  be  bound  only  by  the  acts  of  a  mnjority — ^no  individuat  menibert 
as  such,  can  bind  the  Corporation  by  contrai  t,  in  any  case  whatever.  Tk 
powers  and  authority  of  an  agent  of  a  Corporation  must  therefore  have  fijriti 
foundation,  an  act  or  vote  of  the  Corporation,  and  this  as  it  respects  all  spt^ 
cies  of  Corporations  publick  and  private.  And  yet^  may  not  a  dtstincttoo  lit 
taken  between  different  Corporations  as  to  the  extent  of  the  powers  of  ^  "" 
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agents  ?  Will  they  not  in  some  cases  be  more  limited  thaii  in  others  ?  In  the 
case  of  municipal  or  publick  Corporations,  which  are  in  some  degree  constitu- 
ent parts  of  the  Government,  such  as  cities,  towns,  parishes,  school  districts^ 
&c.  the  powers  of  their  agents  are  strictly  confined  within  the  letter  of  the  cor- 
porate acts  conferring  the  powers.  This  is  obviously  necessary  to  afford  any 
tolerable  degree  of  security  to  such  Corporations  against  the  Tnisconduct  of 
their  agents.  Publick  interests  are  seldom  watched  over  with  that  care  that 
individual  interests  are ;  and  those  with  whom  the  agents  contract  have  a  rea- 
sonable degree  of  security  that  the  Corporation  will  be  bound  by  the  contracts 
of  the  agent ;  for  the  records  of  the  Corporation  evidencing  the  appointment 
and  limiting  the  powers  of  their  agents,  are  public  records,  and  may  be  resort- 
ed to  by  all :  Beside,  the  agent  andtlie  person  with  whom  he  contracts,  are 
usually  members  of  the  same  Corporation. — There  is  little  danger,  therefore, 
that  the  agent  can  exceed  his  powers  if  he  be  disposed  to  do  so.  Not  so  with 
private*  Corporations,  su^h  as  Turnpike  and  Manufacturing  Companies. — 
Their  records  are  not  publicklrecords,  and  they  frequently  contract,  I  might 
say,  more  usually,  contract  with  those  who  are  not  members  of  the  Corporation, 
and  are  not  conversant  with  their  proceedings.  Suppose  then  a  town  appoint 
an  agent  to  make  a  road  or  build  a  bridge,  and  authorize  him  to  make  con- 
tracts f6r  making  the  road  or  building  the  bridge,  but  specially  limit  his  pow- 
ers to  the  making  of  the  contracts  in  writing,  would  there  be  a  doubt  that  any 
verbal  contract  -which  he  should  make  would  be  void  ?  How  would  this  be  in 
the  case  of  a  Turnpike  Company  ? — The  Company  appoint  an  agent  to  make 
their  road— authorize  him  to  make  contracts  for  making  their  road,  and  in  the  , 
same  manner  limit  his  powers  to  the  makipg  of  contracts  in  writing. — The 
agent  proceeds  and  enters  into  verbal  contracts  for  making  the  road,  under 
which  the  road  is  Completed — Is  the  Company  liable  upon  these  contracts  of 
the  agent  ?  or  is  it  a  valid  defence  on  the  part  of  the  Company  that  the  con- 
tracts  were  not  in  writing,  that  the  agent  had  exceeded  his  powers,  as  we  have 
seen  it  would  be  in  the  case  of  a  publick  Corporation  ?  Suppose  the  proprie- 
tors of  the  road  are  not  incorporated,  but  enter  into  partnership  for  the  purpose 
of  making  the  road,  and  stipulate  in  their  articles  of  partnership,  that  all  con- 
tracts for  making  the  road  sh^U  be  in  writing;  and  one  of  the  partners  take 
the  whole  charge  of  the  business — enters  into  verbal  contracts,  under  which 
the  road  is  completed,  would  it  be  a  valid  defence  for  the  Company  in  a  suit  on 
such  contract,  that  the  contract  was  not  in  writing,  unless  it  should  appear 
that  the  plaintiff  had  a  knowledge  of  the  stipulation  which  the  parties  had  en- 
tered into, thatall their  contracts  should  be  in  writing?  and  what  is  the  differ- 
ence between  the  two  cases  ?  This  difference  is  at  once  seen.  To  show  the 
incorporation  of  the  Turnpike  Company  will  not  show  any  authority  in  the 
agent  who  made  the  contracts,  although  a  member  of  the  Corporation ;  but  an 
act  of  the  Company  must  be  shown,  conferring  upon  him  power  to  enter  into 
contracts  for  making  the  road — in  the  other  case,  showing  the  partnership  will 
show  the  authority  of  the  acting  partner  to  bind  the  Company.  But  could 
the  Turnpike  Company  shelter  themselves  under  the  restrictions  laid  upon 
the  agent  any  more  than  the  partners  could  ? 

I  have  been  led  to  this  inquiry  by  the  case  of  Heyden  et  al. ».  the  Mid- 
dlesex Turnpike  Corporation,  before  referred  to  for  another  purpose.  I 
will  give  the  whole  of  the  case  which  relates  to  this  point  in  as  condensed  a  form 
as  possible. 
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The  action  was  brought  by  the  plaintiffs  t^.  the  Middlesex  Turafuke  Cofpo- 
ration  on  a  miantum  meruit ^  for  work  and  labour  done  on  the  road  of  the  Cm^ 
poration.  The  labour,  services,  and  articles  furnished,  were  all  on  account  d 
work  done  on  a  part  of  the  Turnpike  which  the  directors  had  agreed  to  nttb, 
and  which  had  been  put  under  the  directions  of  General  Bridge,  one  of  the  di- 
rectors. Gen.  Bridge  was  frequently  present — knew  the  work  was  goii^  m^ 
and  from  time  ta  time  gave  directions  as  to  the  manner  of  executing  it.  (Mb- 
ers  of  the  directors  were  frequently  present.  And  O.  Holdeb,  one  of  tlnir 
number,  testified  that  he  supposed  that  the  work  was  going  on  by  order  of  de 
directors. 

By  the  4th  article  of  the  by-laws  of  the  Corporation,  it  was  prorided  jjm 
<^  the  directors  shall  have  power  to  do  whatever  the  Corporation  may  lawii% 
do,  which  they  may  think  will  be  for  the  "benefit  of  the  Corporation.^* 

On  the '29th  of  November,  1815,  the  directors  voted  thiU  Gen.  Bridge  hei 
committee  to  stake  out  the  road.  Also  tliat  he  be  authorized  to  contract  ibr 
making  any  part  of  said  road,  as  soon  as  he  shall  meet  with  contractors  fortiie 
same,  one  third  part  to  be  paid  in  shares.  Qn  the  26th  of  December,  1S15^ 
the  directors  voted  that "  all  contracts  made  by  committees  in  behalf  of  the  Cor- 
poration shall  be  made  in  writing,  and  delivci-ed  to  this  board  to  be  Bled  wAl 
their  papers,'^ — Voted  that  it  is  the  intention  of  this  board,  that  all  contradi 
made  for  making  the  road,  according  to  the  vote  of  Nov.  29th,  be  one  Uiiid 
paid  in  slmres  in  the  road,  additional  to  all  shares  subscribed  for  before  mi 
contract. — Voted  to  reconsider  all  votes  passed  previous  tp  the  present  neatr 
ing,  for  making  contracts  for  making  any  part  of  the  road^  excepting  such  coa- 
tracts  as  are  already  made  by  any  committee,  agreeably  to  the  order  of  ife 
board,  and  now  accepted.''  Gen.'  Bridge  was  present  at  this  last  meetings Ittt 
did  not  mention  any  contract  made  by  him,  although  several  other  contracts 
were  considered  and  accepted. 

On  the  trial  it  was  contended  on  the  part  of  the  defendants,  that  Geo.  Biiip 
had  no  authority  to  bind  the  Corporation  in  thb  case,  which  was  ovemiled  % 
the  Judge. 

A  verdict  was  taken  for  (he  plaintiffs,  subject  to  the  opinion  of  the  Cool, 
whether  the  evidence  in  the  case  rendered  the  Corporation  liable  in  this  ac- 
tion. 

The  case  was  afterwards  heard  before  the  whole  Court. 

Sewal,  J.  in  delivering  the  opinion  of  the  Court  upon  the  point  under  ex- 
amination says,  <^  The  doubt  principally  arisilg  in  the  case  at  bar,  is  uponlht 
evidence  ofiered  to  prove  a  duty  of  this  Corporation,  as  arising  upon  the  coa- 
sideration,  upon  which  the  plaintiffs  would  entitle  tliemselves.  They  prove 
no  request  of  Gen.  Bridge,  or  of  the  directors,  a«  «mc/i,  or  of  any  person  actaf 
or  professing  to  act  in  the  name  and  behalf  of  the  Corporation.  The  pUi- 
tiffs  claim  the  amount  of  their  disbursements  for  work  done  on  the  Tur^k 
road.  The  disbursements,  or  the  application  of  tliera,  are  not  disputed  ;  aad 
Gen.  Bridge  and  other  members  of  the  Corporation  saw  the  men  at  work^wfco 
were  employed  and  paid  by  the  plaintiffs.  But  this  evidence  does  not  pn»«M 
request  to  the  plaintiffs,  by  the  Corporation^  or  by  their  directors,  -ox  by  dior 
authorized  agent;  or  any  stipulation  expressed  or  implied,  toauthoriaaa 
charge  against  the  Corporation  for  these  disbursements.  What  is  proved  woa§ 
have  happened  under  a  contract  with  Gen.  Bridge  for  bimsellindlviduatlj^  fir 
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in  behalf  of  the  Corporation  ^  and  this  contract  it  may  be  convenient  in  certain 
events  to  suppress. 

In  the  votes  of  the  directors,  and  the  authority  given  to  Gen.  Bridge,  he  was 
directed  to  make  his  contracts  for  the  Corporation  in  writing :  and  contracts, 
not  reported  and  recognized  at  a  certain  meeting,  were  there  rescinded,  at  least 
fo  fer  as.  to  revoke  the  authority  given  to  Gen.  Bridge,  or  any  sther  agent  of 
the  directors,  for  any  contract  not  then  reported  for  allowance  and  confirma- 
tion. Gen.  Bridge  was  then  present,  and  stated  nothing  of  any  contract  with 
the  plaintiffs. 

It  is  also  to  be  observed,  that  the  authority  given  to  Gen.  Bridge  and  the  oth- 
er agents,  seems  to  have  required  invariably  to  pay  one  third  in  Turnpike 
shares.    No  contract  by  Gen.  Bridge  as  agent  of  the  Corporation  would  be  , 
valid  to  charge  them  from  which  that  stipulation  was  omitted. 

No  individual  member  can  represefit  the  Corporation  in  their  aggregate  ca- 
pacity, but  in  consequence  of  their  consent.  The  requisite  evidence  of  this,  at 
common  law,  was  a  deed  under  the  seal  of  the  Corporation.  Aggregate  Cor- 
porations, established  by  statute,  are  not  restricted  to  that  formality.  They 
have  powers  given  them  to  order  their  affairs,  ancj  to  appoint  and  to  employ 
agents  by  iheir  votes ;  or  in  such  other  manner  as  the  Crporation  may  by  their 
by-laws  direct.  But  no  person  is  an  agent  for  them  who  proceeds  without  any 
authority,  either  by  letter  of  attorney,  or  by  a  corporate  vote,  or  who  acts  be- 
side the  authority  given  him ;  that  is,  his  acts  will  not  charge  them,  unless  sub- 
sequently assented  to  by  some  act  of  the  Corporation. 

Upon  the  whole  we  see  no  sufficient  authority  which  Gen.  Bridge  had  to 
bind  the  Corporation  so  as  to  subject  them  to  this  demand  of  the  plaintiffs. 
The  verdict  taken  in  the  case  is  therefore  set  aside  and  a  new  trial  granted. 

This  note  has  already  been  drawn  out  to  a  greater  length  than  was  intend* 
ed ;  I  shall  therefore  close  with  a  few  remarks  on  the  last  case. 

The  evidence  on  the  part  of  the  plaintiffs,  was  sufficient  to  charge  General 
Bridge  as  the  owner  and  proprietor  of  the  road. — Consider  him  as  the  owner, 
and  the  evidence  was  sufficient  to  prove,  satisfactorily,  that  the  work  was  done 
at  his  request :  but  he  acted  as  agent.  Now  consider  him  as  the  agent  of  an 
individual  owner  of  the  Turnpike,  was  he  a  general  agent,  or  a  particular  or 
special  agent? — ^if  the  former,  the  evidence  was  sufficient  to  charge  the  princi- 
pal— if  the  latter,  it  was  not;  as  it  appears  that  be  deviated  from  his  instruc- 
tions. The  difference  between  a  general  and  particular  agent,  is  illustrated 
by  Asburst  J.  in  the  case  Fenu  v.  Harrison,  3  T.  Rep.  76O,  by  the  case  com-, 
monly  put,  as  follows :  <<  And  that  brings  it  to  the  case  put  at  the  bar,  of  the 
sale  of  a  horse,  where  I  take  the  distinction  to  be,  that,  if  a  person,  keeping 
livery  stables,  and  having  a  horse  to  sell,  directed  his  servant  not  to  warrant 
him,  and  the  servant  did  nevertheless  warrant  him,  still  the  master  would  be 
liable  on  the  warranty,  because  the  servant  was  acting  within  the  general  scope 
of  his  authority,  and  the  publick  cannot  be  supposed  to  be  cognizant  of  a^y 
private  conversation  between  the  master  and  the  servant ;  but  if  the  owner  of 
a  horse  were  to  send  a  stranger  to  a  fair,  with  express  directions  not  to  warrant 
the  horse,  and  the  latter  acted  contrary  to  the  orders,  the  purchaser  could  only 
have  recourse  to  the  person  who  actually  sold  the  horse,  and  the  owner  would 
Bot'be  liable  on  the  warranty,  because  the  servant  was  not  acting  within  the 
general  scope  of  his  employment.''  The  reason  for  the  distinction  between 
the  two  cases  is  obvious :  in  the  former  ease,  the  purchaser  has  evidence  of  the 
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employment  of  the  agent  by  the  principal,  from  the  act  of  the  principal  himseli^ 
finding  the  agent  in  his  employment  actually  superintending  his  bosioess.  In 
the  last  case,  the  purchaser  has  no  evidence  of  the  employment  or  agency  of 
the  seller,  from  any  act  of  the  principal,  but  relies  solely  on  the  declarations  of 
the  agent ;  and  as  he  relies  on  him  solely,  so  he  must  look  to  him  solely,  if  be 
exceed  his  instructions.  In  the  first  case  the  purchaser  might  well  rely  on  tbe 
agent,  as  he  had  a  right  to  conclude  that  the  principal  would  intrust  honest  men 
only  in  his  business  :  if  he  do  not,  it  is  (it  that  he  should  be  the  suflferer,  nm 
the  purcAo^er  who  had  t)een  thus  rationally  induced  to  trust  the  agent,  by  the 
act  of  the  principal.  And,  as  the  purchaser  had  no  means  of  knowing tk 
private  instructions  given  by  the  principal  to  his  agent,  he  shall  not  sufler  bv 
them. 

Now  to  which  class  of  agents  did  General  Bridge  belong  ? — was  he  the  gen- 
eral, or  particular  ageni  of  the  Turnpike  Company  ?  By  tbe  corporate  act  of 
the  Company  he  was  appointed  their  agent  to  stake  out  their  road,  and  to  en- 
ter into  contracts  for  making  it.  A  nd  it  must-be  taken  that  the  plainti^  foand 
Bridge  in  the  actual  employment  of  the  Company,  staking  out  the  road  and 
proposing  to  contract  for  .the  making  of  it.  It  would  seem,  then,  that  tbe 
'  Company  had  themselves  given  such  evidence  of  the  agency  of  Bridge,  as  to 
constitute  him  their  general  agent,  and  enable  him  to  bind  them  by  his  coa- 
tracts  as  agent,  if  made  within  the  general  scope  of  his  employment — the  ma- 
king of  the  road.  But  no  express  contract  between  him  and  the  plaintifis  for 
the  making  of  the  road  wa^  proved ;  it  was,  however,  admitted  that  the  plaio' 
tiffs  performed  the  labour,  for  which  they  claimed  a  compensation,  in  makiDg 
the  road,  under  the  superintendance  of  Bridge,  who,  we  have  seen,  was  the 
agent  of  the  Turnpike  Company*  And  we  have  seen  that  this  b  sufficient  to 
prove  that  the  work  was  performed  by  the  plaintiffs  at  the  request  ol  Bridge, 
taking  him  to  be  the  owner  of  the  road,  and  would  render  him  personally  b« 
ble  to  pay  for  the  services.  But  as  Bridge  acted  as  the  authorised  agett  of 
the  company,  and  the  services  were  performed,  within^he  general  scope  of  his 
employment,  the  evidence  proved  a  request  by  the  Corporation  and  rendered 
them  bable — not  Bridge  personally,  unless  a  distinction  be  taken  between  the 
case  of  an  agency  under  a  private  Corporation,  and  an  agency  under  an  iixfi- 
vidual.  When  we  advert  to  the  reasons  on  which  the  principal  is  bound  bj 
the  acts  of  his  general  agent,  although  the  agent  deviates  from  his  instmctiaBS, 
to  wit,  because  the  publick  cannot  be  supposed  to  know  what  are  tbe  privitt 
instructions  given  by  the  principal  to  the  agent,  we  shall  perceive  that  riiere 
is  no  solid  distinction  between  the  two  cases ;  for  the  publick  cannot  be  suppo- 
sed to  know  any  thing  more  of  the  acts,  votes  and  records  of  a  private  Corpo- 
ration than  they  do  of  the  nets,  papers  and  instructions  of  an  individual,  la 
the  present  case  the  plaintiffs  had  no  means  of  knowing,  and  cannot  be  sap- 
posed  to  have  known  any  thing  of  the  votes  or  records  of  the  Corporation,  or 
of  the  directors,  who  seem  to  have  been  made  the  substitute  of  tbe  Cbrpoca- 
tion.  If  correct  in  this,  though  not  so  in  my  part  of  what  precedes,  it  (iAows 
that  the  general  principles  of  the  common  law,  in  relation  to  principal  and 
agent,  will  apply  to  all  cases  of  agency  under  a  private  Corporation.  It  9\y 
pears  by  the  opinion  of  the  Court,  in  the  case  under  consideration,  that  a  tft- 
ferent  view  was  taken  of  this  subject,  probably  a  more  correct  one.  Altbongb 
it  does  not  very  distmctly  appear,  yet  it  seems  th^t  a  distinctioo  was  taken 
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between  a  private  Corporation  and  an  individnalyas  relates  to  the  authority  of 
their  agents  to  bind  the  prmcipal,  and  that  for  the  performance  of  services  for 
the  benefit  of  a  Corporation^  a  request  by  the  Corporation  cannot  be  implied 
from  the  conduct  of  the  agent. 

Since  private  Corporations  have  become  so  numerous,  and  their  bnsmess 
so  extensive,  which  as  we  have  seen  must  be  transacted  by  their  agents,  all 
questions  relative  to  the  powers  of  their  agents  to  bind  them  by  contract,  have 
assumed  an  importance,  which  induced  me  to  present  some  of  them  to  the  pro- 
fession for  examination. 
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THE  PRINCIPAIi  MATTERS 


IN  THE  FIRST  VOLUME. 


ADMINISTRATION  BOND. 

1  In  an  action  on  an  Administration 
Bond,  given  by  Aaron  Thrall,  ad- 
minidtrator  of  Aaron  Read  deceas- 
ed, by  the  administrators  de  bonis 
non  of  said  Aaron  Read,  prosecu- 
tors, it  was  held  no  breach  of  the  3 
condition  of  such  bond,  that  by  a 
reference  made  under  an  ord^  of 
the  Judge  of  Probate  by  the  con- 
sent  of  parties,  that  is,  of  the  said 
administrators  de  bonis  nofh  of  Aa- 
ron Read,  and  of  the  administra- 
tors of  the  said  Aaron  Thrall  de- 
ceased, a  certain  sum  was  award- 
ed in  favour  of  said  administrators 
de  bonis  non  of  Aaron  Read  a- 
gainst  the  administrators  of  Aaron 
Thrall,  as  the  amount  of  the  estate 
of  the  said  Aaron  Read,  remain- 
ing in  the  hands  of  the  said  Aaron 
Thrall,  at  the  time  of  his  decease, 
and  that  the  sum  had  not  been 
paid.    Probate  Judge  v.  Pratt. 

233 


2  The  condition  in  an  administra- 
tor's bond  to  the  Judge  of  Probate, 
that  the  administrator  shall  make, 
or  cause  to  be  made  a  true  and  just 
account  of  his  administration,  is 
not  broken  by  a  neglect  in  the  ad- 
minbtratar  to  pay  the  debts  and 
make  a  distribution  of  the  estate  of 
the  deceased.  t6. 

If  an  administration  bond  be  pros- 
ecuted before  a  County  Court,  and 
a  judgment  rendered  for  the  penal 
sum  of  the  bond,  a  scire  facias 
brought  on  such  judgment  by  a 
creditor  or  other  person  interested 
in  the  estate,  to  recover  the  amount 
of  his  claim  agreeably  to  the  stat- 
ute, must  be  brought  before  the 
same  Court,  notwithstanding*  such 
claim,  as  to  the  amount  of  the 
demand,  be  within  the  jurisdiction 
of  a  Justice  of  the  Peace.  £foi^  v. 
Bradley  et  al.  262 

If  an  administrator  neglect  or  re- 
fuse to  pay  the  heir  the  ^m  which 
the  Judge  of  Probate  has,  on  a 
distribution  of  the  estate,  decreed 
to  be  paid  to  him,  within  the  time 


Digitized  by  CjOOQ IC 


468 


INDEX. 


limiteil  by  such  decree,  if  demand- 
ed, it  is  a  breach  of  the  condition 
of  the  administration  bond,  and  an 
action  will  lie  on  the  bond  imme- 
diately— a  previous  suit  sigainst 
the  administrator  being  unneces- 
saiy.   Probate  Judge  y^FiUmore. 

420 

ADMINISTRATOR, 

See  DsED  8. 

AGENT. 

Sec  Corporation — WitneuZ. 

ABSCONDING  DEBTOR. 

See  Trustee  Action. 

APPEAL. 

1  Each  party  has  a  right  to  an  ap- 
peal from  a  judgment  rendered  by 
a  County  Court  to  the  next  stated 
or  adjourned  term  of  the  Su-* 
preme  Court,  and  if  one  party  en- 
ter an  appeal  to  the  next  stated 
term  of  the  Supreme  Court,  the  op- 
posite party  may,  notwithstanding, 
enter  an  appeal  to  the  next  ad- 
journed term  of  the  Court,  and 
such  appeal  will  be  sustained. 
Hastings  v.  Hodges  and  Parlor. 

124 

2  If  either  party  aAer  judgment  in 
the  County  Court,  enter  a  review 
of  the  cause  to  the  next  term  of  the 
Codrt,  the  opposite  party  may, 
notwithstanding,  enter  an  appeal 
of  the  same  cause  to  the  Supreme 
Court,  and  such  appeal  will  be 
sustained.  HubSard  appellant  v. 
Leonard  appellee.  2 1 6 

S  If  an  appeal  be  entered  from  a 
judgment  rendered  by  a  County 
Couit,  to  the  Supreme  Court,  and 
the  appellee  recover  judgment  in 


the  Supreme  Court,  althougb  for  a 
less  sum  than  he  recovered  m  the 
County  Court,  it  b  an  affirmanre 
o(  the  judgment  of  the  Coon^ 
Court,  within  the  meaning  oC  difr 
condition  of  the  rea^izanoe  te 
the  prosecution  of  such  appeaL 
Pa^e  V.  Ji/Juttton  if-  f*7,  jj'j 

i^  It  Is  not  necessary  lor  the  appellee 
in  such  case  lo  take  out  ejiec^itioo 
on  I  he  [udgoient,  In  order  to  dmr^ 
the  bait  on  the  recognizance.     ^. 

ARBITRATION. 

Sec  Bond  3,  _ 

ASSAULT  AND  BATTERY 

Sec  JimisDicTioiff  S. 

ASSUMPSIT, 

1  Ifnitjiioy  be  paid  by  A,  to  B*  on  .i 
m^le  wliich  B.  holds  against  A.iujd 
11*  refuse  to  indorse  il  on  liie  wote^ 
or  allow  it  in  pa>'ment,  A.  may 
reciHiT  the  amount  of  6.  in  an  sio 
lion  o\'  indebttatvs  a^tumpmi  itr 
mane}  had  andieceivcd^  althoi^b 
the  iioie  still  remata  iinpatd,  Emk^ 
man  v.  Hodges  lOl 

2  A.  BS  priiid{>al  and  B.  and  C,  at 
sureties  signed  a  note  pavable  lo 
the  Vermont  State  Bank.  The 
n<»te  wm  discouiited  and  the  mon- 
ey paid  1o  A.  the  pritlcip9^^  by 
mistake  the  note  whs  afterwafdl 
ilelivered  up  to  A.  $250  being  uti* 
paul  aod  remnining  due  an  &md 
note. — Hetd  that  msumf^sit  vroaM 
He  In  favonr  of  the  Batik  r.  A-  for 
tlie  said  stun  of  $25<K  yenmtmi 
State  Bank  v-  Sttnifhrd.         laT 

3  There  are  cases^  where,  Imm  ibe 
fraud  praciUed  by  the  stiler  si 
properly  J  the  purcha^r  ma/  ft- 

^     scjud,  aud  by  an  action  of  mdtSt* 
iaht$  assumpsit  recover  Mcktbr 
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purchase  money;  but  can  in  no 
case  maintain  such  action  for  die 
consideration  paid,  without  a  pre* 
vious  offer  to  the  seller  to  rescind, 
and  a  demand  of  the  sum  paid  for 
tlie  property.  Warner  v.  Whee^ 
Ur,;  159 

4  Evidence  that  the  plaintiff  had 
made  a  contract  with  A.  to  cut  on 
the  land  of  A.  and  draw  and  de- 
liver to  him  a  quantity  of  spars — 
that  the  plaintiff  had  on  such  con- 
tract cut  and  trimmed  forty  spars,* 
which  the  defendant  took  and  de- 
livered to  A.  and  received  the  mon- 
ey from  A.  for  cutting  and  draw- 
ing the  spars,  will  not  support  a 
declaration  counting  on  a  special 

Sromise  by  the  defendant  to  de- 
ver  to  the  plninttff  forty  spars, 
nor  a  count  for  goods  sold  and  de- 
livered, as  the  spars  taken  were 
not  the  property  of  the  plaintiff. 
Weed  V.  Bvttetikld.  l6l 

5  Aseumpsit  will  not  lie  against  a 
Sheriff  or  other  officer  for  a  mis- 
feasance or  nonfeasance  in  the  ex- 
ecution of  his  official  duties.  Wal' 
bridge  et  ah  v.  Qriswoid,        162 

6  An  action  of  general  indebitatus 
msumpeit  for  monies  paid,  laid  out 
and  expanded,  will  not  lie  in  favor 
of  on<^  to^/n  against  another,  to  re- 
cover monies  expended  for  the  sup- 
port of  H  pauper ;  the  action  in  such 
case  must  be  brought  on  the  stat- 
ute, stating  a  case  within  some  one 
of  its  provisions.  MiddMmry  v. 
Hubbardton,  205 

7  The  action  oUndehUatus  assump' 
sit  is  an  equitable  action,  and  the 
plaintiff  can  in  no  case  recover 
more  than  he  is  In  equity  and  good 
conscience  entitled  to.  Wheeler 
V.  Shed.  208 

8  A  declaration  in  assumpsit^  on  a 
special  contract  to  deliver  cloth  to 
the  plaintiff,  is  not  supported  by 
evidence  of  a  contract  to  deliver 
cloth  at  the  defendant's  factory  5 


but  the  variance  between  the  de- 
claration and  the  contract  proved 
is  fatal.  Clarke  V.  Todd,  213 
9  A  due-bill  in  the  following  words, 
"  Due  F.  H.  eighty  dollars  on  de- 
mand," will  support  an  action  of 
indebitatus  assumpsit  for  money  , 
lent.     Hajf  v.  Htfde.  214 

10  A  promise  of  marriage  made  by 
an  infant  is  void.     Pool  v.  Pratt. 

252   , 

11  In  an  action  on  a  warranty  upon 
the  sale  of  a  horse,  if  the  declara- 
tion be  that  the  defendant  warran- 
ted that  the  horse  was  not  over 
seven  years  old,  and  the  proof  be 
that  the  defendant  warranted  that 
the  horse  was  seven  years  old  the 
next  spring  after  the  sale,  it  is  not 
a  variance  between  the  proof  and 
the  declaration.  Henry  v.  Hen' 
ry.  265. 

12  If  A.  promise  B.ao  pay  him  j^l50 
for  L.  C.  when  he  shall  come  of 
age,  L.  C.  can  neither  maintain  an 
action  'on  the  contract  nor  dis- 
charge it.     Tattle  v.  Catlin.    S66 

13  An  action  of  assumpsit  will  lie  a- 
gainst  a  Corporation  on  a  promis- 
sory note  or  other  simple  contract 
made  by  their  agent,  duly  author- 
ized to  make  such  contract.  Proc- 
tor w.  Webber.  371 

14  A  purchaser  of  real  estate  may 
protect  his  purchase  by  such  cove- 
nants as  he  may  deem  necessary ; 
but  if  he  accept  a  quit*claim  deed, 
a  mere  failure  of  title  furnishes  no 
ground  for  recovering  back  the 
purchase  money.  Higley  v.  Smith 
and  Boyden.  «        409 

ATTACHMENT. 

1  Money  collected  by  an  officer  on 
an  execution  cannot  be  attached 
while  in  his  hands,  as  the  property 
of  the  creditor  in  the  execution. 
Conant  v.  Bicknell.  50 

2  In  case  personal  property  l»c  at- 
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tftched  on  mesne  process,  if  execu- 
tion be  taken  out  and  delivered  to 
the  same  officer  who  served  the 
attachment,  within  tfairtj  days 
from  the  time  final  j udgment  wa» 
rendered  in  the  suit,  it  is  a  taking 
of  the  property  in  execution,  with- 
in the  meaning  of  the  33d  section 
of  the  judiciary  act ;  and  the  prop- 
erty is  not  dischai^ed  from  the  at- 
tachment, although  the  execution 
be  not  actually  levied  upon  the 
property  within  thirty  days.  Eno$ 
v.  Brown  280 

In  an  action  in  favour  of  a  Sheriff 
or  other  officer  on  a  receipt  for 
property  taken  by  attachment^  in 
which  receipt  is  a  stipulation  to 
return  the  property  on  demand  or 
pay  all  costs  and  damages  the  val- 
ue of  the  property  receipted  is  the 
measure  of  damages.  Catlm  v. 
Lowrey.  396 

AUDITA  QUERELA- 

M.  caused  an  execution  in  his  fa- 
vour V.  H.  to  be  levied  on  a  cer- 
tain tract  of  land  in  part  sa^sfac- 
t  ion  of  the  execution ;  but  the  tract 
of  land  described  in  the  Sheriff's 
return  on  the  execution  was  not 
shown  to  the  appraisers,  or  ap- 
praised by  them,  but 'a  different 
tract  of  land,  containing  the  same 
quantity  of  acres,  but  of  less  value 
than  that  described  in  the  Sheriff's 
return.— Held  that  H.  the  debtor 
was  entitled  to  relief  by  Audita 
Querela^  and  the  levy  of  the  exe- 
cution was  set  aside.  Hur^t  v. 
Mayo.  387 


BAIL. 

In  an  action  against  the  Sheriff  for 
taking  insufficient  bail  on  mesne 
procesi)  if  the  defence  be  that  the 


bail  was  sufficent  when  CaJcen,  itb 
necessary  for  the  defeadnt  to 
prove  that  the  bail  when  taken  bad 
a  substantial  property,  amply  sirf> 
fident  to  answer  the  demand,  and 
that  woold  probably  continoe  so; 
proof  that  the  bail  were  ostensibly 
but  not  really  possessed  of  sofi- 
cient  property  will  not  exonoate 
the  Sheriff.  Baxa^  v.  Slade.  199 

BILL  OF  REVIEW. 

A  Bill  supplementary  to  a  Bii  ii 
Chancery,  a  Bill  of  revivor,  BiU 
of  review,  or  BtU  to  cairy  into  ef- 
fect a  former  decree,  must  be 
brought  in  the  same  County,  wkeit 
the  original  suit  was  faroi^ght,  and 
where  the  proceediDgs  are  of  re- 
cord. Ferris  et  al  v.  QUldMti 
ai.  336 

The  c6nditionfof  a  Bond  that  A. 
shaU  within  ive  nanths  from  dne 
e^ablis  B.  in  possession  of  the  land 
described,  will  admit  of  different 
constructions  and^  may  be  expkoi- 
ed  by  parol  proof.  Campb^y. 
Hyde.  & 

Evidence  of  a  performance  of  the 
conditkm  will  (lot  support  a  pica 
of  accord  and  satisfaction.  ik. 
The  condition  of  an  arbitratioQ 
bond,  m  the  following  words — 
^<  Now  if  the  said  L.  J.  shal^make 
his  appearance  before  said  arbitra- 
tors, by  himself  or  attorn^,  <m  the 
day  aforesaid,  and  shall  fMryaod 
dischai^  all  such  sums  of  neiM^, 
as  said  arbitrators  shall  awd, 
contains  two  inde^pend^t  stipula- 
tions; first  that  the  obl^^  aliall 
appear  before  said  arbitrators,  and 
secondly  that  he  will  pay  such  sum 
as  shall  be  awarded  ^inst  hiai ; 
and  the  appearance  of  the  said  J. 
L,  being  In  its  nature  precedtBt  to 
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an  awards  a  plea  of  no  award  b 
insufficient.     North  v.  Johmon. 

ISl 

4  Where  the  condition  of  a  bond  is 
simply  to  indemnify  and  save  harm- 
less the  obligee  from  the  payment 
of  a  debt  or  damages,  the  condi- 
tion is  not  broken,  until  the  obli- 
gee has  been  compelled  to  pay, 
or  having  become  liable  to  pay 
has  actually  paid  the  debt  or  dam- 
ages, or  has  been  arrested  or  in 
some  way  has  sustained  actual 
damages.  Selectmen  of  St.  AU 
ham  V.  Curtis.  l64 

5  In  an  action  on  an  indemnifying 
bond  given  to  the  Sheriff,  in  as- 
signing breaches  of  the  condition, 
it  b  necessary  to  aver  that  the 
deputy  had  bl^n  negligent  in  the 
performance  of  some  official  duty ; 
that,  in  consequence  of  such  negli- 
gence, the  Sheriff  had  become  lia- 
ble ;  and  that  the  creditor,  or  per- 
son injured  by  such  negligence, 
had  commenced  an  action  against 
the  Sheriff^  and  had  recovered  a 
certain  sum,  for  his  damages  and 
costs  for  such  neglect  of  the  depu- 
ty.   H^deY.X&kk.  2S0 


COLLECTOR  OF  LAND  TAX- 
ES. 

I  If  a  collector  of  a  land  tax,  neglect 
to  lodge  in  the  Town  Clerk's  of- 
fice or  other  proper  office,  an  ac- 
count of  hb  proceedings  within 
thirty  days  from  the  dose  of  hb 
vendue  for  the  sale  of  lands,  hb 
sales  are  void,  and  no  title  b  ac- 
quired under  such  vendue.  Mead 
adminiitrator  of  Lee  y.  Mallet 
and  Swift.  239 

CONFIRMATION  CHARTERS. 

1  OfinU  of  lands  in  thb  State  by 


the  Governor  of  the  late  Province 
of  New-Harop^ire,  while  this  ter- 
ritory was  within  that  Province, 
are  in  their  construction  and  ope- 
ration Royal  Grants;  and,  on  a 
surrender  of  such  Grant,  the  King 
was  in  of  hb  fbrmer  right,  and 
^  might,  at  his  pleasure,  grant  the 
same  lands  again,  and  such  second 
grant  would  be  valid.  Fatne  and 
Morrif  v.  Smead.  56 

2  A  surrender  of  a  New-Hampshire 
Charter  to  the  Governor  of  New- 
York,  while  this  territory  was  an- 
nexed to  that  Province,  enabled 
him  to  rflgrant  the  same  lands; 
and  such  grant  made  in  confirma- 
tion of  the  right  under  New-Hamp- 
^ire  b  valid.  ib. 

3  Such  surrender  may  be  proved  by 
parol.  The  recital  in  such  con- 
firmation charter,  of  a  surrender 
of  the  New-Hampshire  Charter,  is 
prima  facie  evidence  of  such  sur- 
render. A  long  acquiescence  of 
the  New-Hampshire   proprietors 

.  un^er  such  confirmation  grant,  will 
be  construed  a  waiver  of  the  grant 
under  New-Hampshire,  and  a  con- 
firmadoD  of  the  grant  under  New- 
York,  ib. 

CONSIDERATION. 

If  the  suppression  of  evidence  in 
a  criminal  prosecution  constitute 
any  part  of  the  consideration  of  a 
contract,  such  contract  b  void. 
Badger  v.  fFHUams.  239 

9 

CONSTITUTIONAL  LAW, 

1  Anactofthe  Legislature  directing 
a  deposition  to  be  read  in  the  trial 
of  a  cause,  is  an  interference  with 
the  judiciary  department;  b  re- 
trospective in  its  operation,  a  le- 
gblative  sentence  rather  than  a  law 
and  void ;  being  against  the  con- 
stitution of  the  State,  and  the  con* 
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stitutienofthe  United  States.  Du- 
py  qtdtam  v.  Wickwire,  237 

2  A  special  act  of  the  Legislature 
freeing  the  body  of  a  debtor  from 
imprisonment^  and  discharging  a 
bond  given  to  the  Sheriff  by  the 
debtor  on  his  admission  to  the  lib- 
erties of  the  prison,  in  a  case  where 
the  debtor  had  escaped  and  the 
bond  was  assigned  before  the  pass- 
ing of  the  act,  is  a  law  impair- 
ing the  obligation  of  contracts, 
*  a  violation  of  the  cohstitution  of 
the  United  States,  and  void.  Star 
Y,  Robingim.  257 

CORPORATION. 

An  action  of  assumpsit  will  lie  a- 
gainst  a  Corporation  on  a  promis- 
sory note  or  other  simple  contract, 
made  by  their  agent,  duly  author- 
ized to  make  such  contract.  Proc^ 
tor  T.  IFebher.  871 

COVENANT. 

m 

1  A  Covenant  in  a  deed  by  B.  con. 
veying  land  to  £.  in  these  words, 
<<  That  said  £.  shall  hold  the  pre- 
mises, so  that  neither  I  the  said  B. 
my  heirs  or  assigns,  or  any  person 
claiming  under  me  or  them,  or  un- 
der New-Hampshire,  shall  ever 
have  any  right,  title,  interest  or 
demand  thereto,  but  shall  by  this 
deed  be  forever  barred  and  exclu- 
ded,'' has  not  the  same  legal  effect 
as  a  covenant  of  seisin  or  a  cove- 
nant of  warranty.  Evarts  v.  Brown 

96 

2  To  show  a  breach  of  such  covenant 
it  is  not  necessary  to  show  an  evic- 
tion, as  in  an  action  on  a  covenant 
of  warranty ;  nor  is  it  broken  by  a 
dormant  title  not  put  in  exercise ; 
but  if  a  person  be  in  possession 
holding  under  New-Hampshire, 
adverse  to  the  plaintiff's  title,  it  is 
a  breach  of  the  covenant.      '    ib. 


3  It  is  a  breach  of  a  covenant  of  traf' 
ranty  in  a  conveyance  of  lud,  if 
final  judgment  in  ejectment  bero- 
dered  against  the  grantee, althoogh 
he  continue  in  possession  of  tlie 
land  by  means  of  a  subseqnentpv* 
chase.  Drury  and  S^w  o^ 
mifUstrators  of  Strong  rnShth 
way.  110 

4  In  an  action  for  a  breach  sfiBck 
covenant  of  warranty  it  is ifeR- 
ralrule,  that  the  value  of  dKiml 
at  the  timeof  the  evidJoAjlilii 
interest  from  that  tinte  untH  the 
time  of  rendering  the  jodgnoit,  s 
the  measure  of  dainages,  tnt  (he^ 
are  exceptions  to  tbu  rale,  hi 
case  where  the  plaintiff  Id  an  8^ 
tion  of  covenant,  Ind^  on  efictia, 
recov^^d  of  thft  pbintif  in  ejecl' 
ment,  a  sum  for  his  bettenaeati, 
that  sum  wiU  be  deducted  ftonfti 
value  of  the  land  in  assKflii; 
damages.  ^ 


COUNTY  COURT/ 

The  Judges  of  a  floofltjr  C()«t,fli 
application  of  a  defendant,  bm^Ib 
their  discretion,  in  cawnotW' 
videdfor  by  stattitc,  set  a*ci 
judgment  rendered  on  defeal^w 
such  conditions,  tobeperfoflKi 
by  the  defendant,  as  thejr  say,  io 
their  discretion  prescribej  «^ 
payment  of  costs  to  the  plw 
or  waiving  some  advantage  w 
he  may  have  of  the  plalnwj  w 
such  proceeding  cannot  berK^ 
amined  in  this  Court  on  •«y[?' 
ror.  But  if,  in  ^^^^^fr 
vour  to  the  defendant,  the  ww 
order  the  plaintiff  to  ^^J^ 
tion  anew,  and,  on  hb  ^^^^ 
pay  the  Court  fees  for  wch^' 
order  a  non-suit,  it  is  ecrof|»y 
the  judgment  will  be  refWW; 
HaH\.  QriswoU.  '  ^^ 
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COURT  OF  PROBATE. 
See  ADinNi9TRATioN  Bond. 

D 

DAMAGES. 

In  every  case  coming  within  the 
75th  section  of  tlie  judiciary  act, 
where  the  sum  for  which  judg- 

.  ment  ought  to  be  rendered  is  un- 
certain, either  party  has  a  right  to 
have  the  damages  assessed  by  a 
Jury  ;  and  if  a  motion  be  made  by 
either  party  to  have  the  damages- 
so  assessed  by  a  Jury,  and  the  ap- 
plication be  refused,  and  the  mo- 
tion dismissed  by  the  Court,  it  is 
error,  and  the  judgment  rendered 
in  the  case  will  be  reversed.  Ben- 
ham  v.  Sage  ei  oL  247 

See  COVJBNANT  4. — ESOAPS  !• 

DECLARATION. 

1  A  Declaration  defective  in  point 
of  form,  may  be  aided  by  the  plea, 
but  is  not  aided  by  the  plea  if  the 
defects  are  in  matter  of  substance, 
unkss  the  matter  omitted  in  the 
declaration  be  admitted  by  the  plea. 
Ralaton  v.  Strong,.  287 

2  In  a  Declaration  on  a  recogiyzance 
for  the  prosecution  of  an  appeal, 
it  is  necessary  for  the  plaintiff  to 
aver  that  the  defendant  has  not  an- 
swered or  paid  the  intervening 
damages  and  costs.  Fogey.  John* 
wnetal.  33S 

3  A  note  payable  in  specifick  arti-» 
t.  des  may  be  declared  on  as  a  spe- 
cialty or  promissory  note  under 
the  3d  and  4th  of  Anne.  The 
plaintiff  is  not  required  to  state  in 
his  declaration  nor  to  produce  evi- 
dence on  trial,  to  prove  a  concude- 
ration,  except  to  rebut  evidence 
produced  on  the  part  of  the  defen- 

60 


dant  to  prove  a  want  of  considera- 
tion^ but  it  is  necessary  for  the 
plaintiff  to  make  all  other  aver- 
ments as  in  a  declaration  on  a  ver. 
bal  contract.     Brooks  v.  Page. 

340 

4  tn  a  Declaration  on  a  note  for  the 
payment  of  ^100  at  the  defend- 
ant's dwelling-house  in  Middlebu- 
ry,  on  the  first  day  of  June,  1812, 
in  horses  to  be  .appraised  by  three 
men,  the  plaintiff  averred,  that  the 
defendant  had  not  performed  tho' 
often  requested,  to  wit,  at  Middle- 
bury  on  the  first  day  of  June, 
1812 ;  the  Court  held  that  this  did 
not  amount  to  an  averment  that 
the  defendant  was  at  the  dwelling 
house  of  the  defendant  iq^Middle- 
bury  on  the  first  day  of  June,  1812, 
ready  to  receive  payment.         i6. 

DEED. 

1  If  A.  convey  land  to  B.  and  B. 
neglecting  to  record  his  deed  con- 
vey the  land  to  C,  and  D.  having 
knowledge  of  such  {conveyance, 
fraudulently  procure  from  B.  his 
unrecorded  deed — deliver  it  back 
to  A.  and  take  a  deed  to  himself 
from  A.  and  convey  the  land  to  E. 
E.  having  no  knowledge  of  the 
aforesaid  conveyances,  £.  as  a  6o- 
na  fide  purchaser  will  hold  the 
land  against  C.  Morrison  et  aL 
y.Shattucketal  42 

2  And  if  C.  convey  the  land  to  F. 
he  having  full  knowledge  of  all 
the  above  facts,  F.  is  not  entitled 
to  a  remedy  either  in  law  or  equi- 
ty against  D.  ib. 

5  If  A.  convey  land  to  B.  and  after- 
wards convey  the  same  land  to  C, 
B.  being  present  witnessing  the 
deed  and  receiving  a  part  of  the 
consideration,  C.  will  hold  the 
land  against  B.  Jversv.  CAoit- 
dier.  48. 
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4  If  A.  convey  land  to  B.  who  neg- 
lects to  record  his  deed,  and  A* 
convey  the  same  land  to  C.  who 
procures  his  deed  to  be  first  record- 
edy  if  0.  had  knowledge  of  the 
prior  conveyance  to  6.  his  deed  is 
fraudulent  and  void,  and  B.  will 
hold  the  land.    Ludlow  v.  Gill. 

49 

5  The  statute  regulating  conveyan- 
ces, provides,  as  a  general  rule, 
that  every  deed  of  conveyance 
shall  be  acknowledged  before  a 
magistrate;  and  if  proof  of  a  deed 
be  taken  before  a  Judge,  the  certi- 
ficate of  such  proof  must  state  those 
Aicts  which  take  the  case  out  of 
the  general  nile,  and  bring  it  with- 
in some  one  of  the  exceptions 
made  by  the  statute  authorising 
such  proof  to  be  taken  before  a 
Judge.     Pearl  \,  Howard.      173 

6  Notice  to  one  of  two  or  more  part- 
ners of  a  prior  unrecorded  deed  is 
notice  to  aU  the  partners,  and  will 
render  void  a  subsequent  deed  of 
the  same  lands,  to  all  the  partnei*s. 
Bnmey  ct  al.  v.  JettJttt  et  ah    315 

7  If  husband  and  wife  join  in  a  con- 
veyance of  real  estate  which  the 
husband  held  in  right  of  his  wife, 
the  purchase  money  received  by 
the  husband  becomes  his  personsil 
property.  If  the  husband  with 
the  avails  of  such  estate,  purchase 
other  lands  and  take  a  deed  to  his 

'  infant  son  and  hold  the  same  unre- 
corded, it  remains  absolutely  under 
liis  control,  and  the  son  can  have 
no  remedy  against  the  father,  or 
any  other  person  either  for  the 
deed  or  the  lands  therein  descri- 
bed.   Ward  V.  Morrilet  al.    322 

8  If  an  administrator,  under  an  order 
of  the  Court  of  Probate  sell  real 
estate,  and,  to  secure  the  pajrment 
of  the  purchase  money  take  to  him- 
self a  mortgage  of  the  same  or  oth- 
er estate,  and  such  mortgage  be 


foreclosed,  the  title  of  the  ^tc 
so  mortgaged  vests  in  the  admhi- 
istrator  in  hw  private  capftdty* 
Higley  v.  Smith    and  Boydau 

409 

DEPOSmON. 

1  If  in  a  caption  of  a  Deposition  it 
be  certified  that  the  deponent  was 
cautioned  to  testify  the  truth  the 
whole*  truth  and  nothing  but  the 
truth,  yet  if  the  certificate  of  tfce 
oath  be  that  "  the  deponent  was 
sworn  to  the  truth  of  the  deposi- 
tion," such  deposition  cannnot  be 
read  in  evidence.  BitrroRfAtv. 
Boothe.  106 

2  The  magistrate  taking  a  Deposi- 
tion, certified  as  a  reason  why  tbe 
opposite  party  was  not  notified  «f 
the  taking  of  the  Deposition,  that 
he  resided  more  than  twenty  ttaks 
from  the  place  of  caption — bcW 
the  deposition  cotild  not  be  reui 
in  evidence,  and  that  parol  evi- 
dence was  not  admissible  to  prove 
that  the  deponent  lived  more  tliaft 
thirty  miles  from  the  place  of  cap- 
tion.    CMpman  v.  TiOiie.      179 

3  A  Deposition  taken  in  a  fore^ 
government,  cannot  be  read  in  ev- 
idence unless  it  be  shown  to  the 
Court  that  the  magistrate  before 
whom  it  was  taken  was  authorixed 
by  the  laws, of  such  government  to 
take  Depositions.  Bowm  tmd 
Eddy  V.  Bean.  176 

4  A  Deposition  taken  in  anolto 
State  cannot  be  admitted,  uniess  it 
appear  that  the  magistrate  before 
whom  it  was  taken  was  authorixed 
by  the  laws  of  such  State  to  take 
Depositions.  Patterson  v.  P«f- 
terson.    '  200 

5  A  Deposition  taken  to  be  used  in 
a  quitam  action  is  admissible  and 
may  be  read  in  evidence,  aftiMwh 
in  the  captbn  the  prosecntor  be 
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stated  as  the  sole  plaintiff,  the  fta- 

.  /om.being  omitted.    Dupy  quitam 

V.  Wichwire.  237 

DEPUTY  SHERIFF. 

See  She&iff  2—7. 

DISCLAIMER. 

See  Ejectment  5. 

DISTRIBUTION  OF  INTES- 
TATE ESTATE. 

The  Judge  of  Probate  before  issu- 
ing his  decree  for  a  Distribution, 
must  ascertain  and  declare  who  are 
the  persons  entitled  as  heirs,  and 
in  what  proportion — what  advan* 
ces  had  been  made  by  the  deceas- 
ed in  his  life-time  to  the  heirs,  or 
either  of  them— ^what  lands  belong 
to  the  estate  to  be  divided,  and 
what  lands  belonging  to  the  estate 
are  bolden  jointly  or  in  common 
with  others ;  and  all  persons  inte- 
rested in  such  distribution  must  be 
notified.  Ex  forte  Motes  Robirt' 
son  and  others,  357 

See  ADMimsTEATioN  Bono. 

DUE-BILL. 

A  Due-Bill  in  the  following  words, 
<^  Due  F.  U.  eighty  dollars  on  de- 
mand," will  support  an  action  of 
indebitaius' assumpsit  for  money 
lent.     Hay  v.  Hyde,  214 

B 

EJECTMENT. 

1  If  a  plaintiff  in  Ejectment  fail  of 
showing  a  title  to  the  whole  of  the 
land  described  in  his  declaration, 
he  may  still  recover  a  part  in  sev- 


eralty, #r  an  undivided  part  ac- 
cording to  his  title.  Chapin  v. 
Scott.  41 

2  Actual  seisin  is  a  sufficient  title 
for  a  plaintiff  to  recover  against  a 
stranger,  that  is,  against  a  person 
who  has  without  right  trespassed 
upon  the  prior  occupancy  of  the 
plaintiff.      BUithorp  v.  Dewing. 

1'41 

3  If  the  defendant  in  an  action  df 
Ejectment  prove  that  he  purchas- 
ed the  wholoof  the  lot  demanded, 
went  into  possession  and  cleared 
one  acre  more  than  fifteen  years 
before  the  commencement  of  the 
plaintiff's  action,  he  will  hold  the 
whole  lot  by  the  statute  of  limita- 
tions ;  the  possession  of  a  part  un- 
der such  purchase  being  a  posses- 
sion of  the  whole,  is  a  bar  to  the 
plaintiiTs  action.  PearsaU  v. 
ITunp.  92 

4  In  an  action  of  Ejectment,  if  the 
plaintiff  show  that  the  defendant 
claims  under  the  same  proprietary 
division  on  which  the  plaintiff  re- 
lies, it  is  not  necessary  for  the 
plaintiff  to  show  a  legal  division ; 
yet  if  the  action  be  brought  for  a 
certain  lot  in  a  certain  divbion, 
and  there  be  no  other  description 
of  the  land  in  the  declaration,  it  is 
necessary  for  the  plaintiff  to  shew 
a  division  in  fact.  Bown  and  Ed* 
dy  V.  Bean.  176 

5  In  an  action  of  Ejectment  against 
two,  father  and  son,  if  it  appear 
that  the  father  had  no  claim  to  the 
premises,  but  was  living  with  his 
son  on  the  premises,  as  a  lodger, 
having  no  concern  with  the  occu- 
pation or  management  of  the  farm, 
he  will  not  be  considered  in  pos- 
session of  the  premises,  but  on  a 
disclaimer  will  recover  his  costs  a- 
gainst  the  plaintiff.  Jones  v.  B. 
and  W.  Webber.  215 

6  If  a  collector  of  taxes  omit  to  lodge 
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in  the  Town  Clerk's  office,  or  oth- 
er proper  office,  an  account  of  his 
proceedings    within    thirty    days 
from  the  close  of  his  vendue  for  the 
sale  of  Jands^  his  sales  are   void, 
and  no  title  is  acquired  under  such 
vendue.     Mead  admnistratoi  of 
Lee  V.  Mallet  and  Swift.        239 
7  In  an  action  of  Ejectment  against 
landlord  and  tenant,  an  appear* 
ance  entered  by  attorney  for  both 
defendants    is    not  conclusive  a- 
gainst  the  landlord^  but  he  will  be 
permitted  to  prove,  by  whose  or- 
der or  procurement  the  attorney 
entered  such  appearance ;  and  e- 
Ten  if  it  appear  that  the  attorney 
entered  such  appearance  by  the  di- 
rection of  the  landlord,  yet  this 
will  not  preclude  the  landlord  from 
showing  that  the  judgment  render- 
ed in  the  action  against  him  was 
obtained  by  collusion  between  the 
plaintiff  and  the  tenant.     Rider  v. 
Alexander  and  Kathan.  267 

8  If  the  plaintiff  and  defendant  in  an 
action  of  Ejectment  both  claim  tKe 
same  lot  under  the  same  division, 

tkey  are  both  estopped  from  deny- 
ing the  legality  of  such  division. 
Bush  V.  Whitney.  369 

9  Where  the  proprietors  of  a  town, 
at  a  proprietors'  meeting,  make  a 
division  of  the  town  into  severalty, 
by  voting  to  the  persons  claiming 
the  difierent  rights,  certain  lots  in 
lieu  of  their  drafts,  such  votes  are 
no  evidence  of  title,  not  even  pri- 
ma  facte  evidence  against  each 
other.    Smith  et  a/,  v.  Meacham. 

424 

ENDORSEE  OF  A  PROMISSO- 
RY  NOTE. 

1  If  the  Endorsee  of  a  Promissory 
Note,  not  negotiable,  commence 
an  action  on  the  note  in  the  name 
of  the  original  payee,  and  in  his 


name  obtain  judgment  and  tjtco- 
tion,  and  cause  such  executioo  lo 
be  levied  on  personal  estate,  if 
such  estate  be  appraised  mi  the  ex* 
ecution,  the  title  to  the  estate  is  by 
the  appraisal  vested  in  the  endor- 
see and  not  in  the  original  payee 
of  the  note.  Richaras  v.  Pecrf 
and  Phelps.  113 

2  But^  to  sUuw  such  right  in  tbe  eo 
dorsei;,  rt  is  necessary  for  Ktm  to 
produce  a  copy  of  the  jadg^ment, 
before  he  can  read  in  .evid^c^  a 
copy  of  the  execution  and  Sefy» 

3  If  a  note,  not  negotiable,  be  en* 
dorsed  before  it  has  fallen  due^  ia 
an  action  on  sue  Ik  note  in  favuur  cl 
I  ho  endorsee  against  the  eudorsef, 
parol  evidence  is  idmisstble  ob 
the  part  of  the  defendant,  to  fiioxt 
an  agreement  made,  al  ibe  time  of 
the  lransf<?r,  between  ibe  endov^tf 
and  endorsee,  that  the  endorsfe 
should  pursue  the  maker  oi  the 
note  by  ai:Ji  >n,  and  have  recoyree 
to  t  lie  endotier  only  in  theev*iill 
of  hh  bf^'mg  unable  to  colleti  the 
ncte  of  4 be  maker.    Af tnar  v.  KaA* 

4  in  an  action  by  the  endorsee  of  1 
promissory  n©te  against  ihe  pavte 
of  the  note  as  endorser,  pard  evi- 
dence '\s  admissible  on  tlie  part  of 
the  defendrint,  to  prove  ihAi  Jie 
pl'^iced  his  nnnie  un  tlie  note  m 
blank  J  for  llie  purpose  of  enabliQ| 
A,  to  whom  he  delivered  the  rc«; 
to  collect  it  for  his  (t^  ^ 
fendani'js)  use,  although  A.  hsi 
sold  tlie  note  to  the  plaintiff,  ind 
\i€  hod  ft^ed  up  the  endorsenifQi 
to    himself.      Rhodes  v.  Hiskf* 

S3 

ERROR. 

1  The  Judges  of  the  Countj  Ciart, 
on  application  of  a  defendun^niay; 
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in  their  discretion,  in  cases  not 
provided  for  by  statute,  set  aside  a 
judgment  rendered  on  default,  on 
such  conditions,  to  be  performed 
by  the  defendant,  as  the}  may  in 
their  discretion  prescribe  ;  such  as 
the  payment  of  costs  to  the  plain- 
tiff, or  waiving  some  advantage 
which  he  may  have  of  the  plain- 
tiffin  the  case,  and  such  proceed- 
ing cannot  be  re-examined  in  xhU 
C©nrt  on  Writ  of  Error.     But  if, 
in  granting  this  favour  to  the  de- 
fendant, the  Court  order  the  plain-, 
tiff  to  enter  his  action  anew,  and 
on  his  refusal  to  pay  fees  for  such 
entry,  order  a  nonsuit,  it  is  error, 
and  the  judgment  will  be  reversed. 
Hall  V.  Qriswold.  107 

2  That  the  persons  sitting  as  Judges, 
holding  a  Court  and  rendering  a 
judgment,  were  not  qualified  as 
Judges,  cannot  be  assigned  for  er- 
ror ;  such  assignment  of  error  be- 
ing an  allegation  that  the  proceed- 
ings are  a  nullity — that  there  is  no 
record  to  be  examined — no  judg- 
ment to  be  reversed.  Adams  v. 
Wheeler.  417 

ESCAPE. 

1  In  an  action  against  a  Sheriff  for 
an  Escape  on  mesne  process,  the 
plaintiff  is  entitled  to  the  amount 
of  his  debt,  if  it  appear  that  his 
debtor  has  absconded  and  is  insol- 
vent; but  before  the  Court  will 
render  judgment  on  the  verdict, 
the  plaintiff  must  enter  into  a  rule, 
that  the  defendant  may  make  use 
of  his  name,  in  recovering  the  debt 
to  bis  own  use,  the  defendant  in- 
demnifying the  plaintiff  from  costs. 
Oliver  v.  Chamberlain.  41 

2  If  a  debtor  escape  from  prison 
with  the  consent  of  the  Sheriff, 
the  Sheriff  cannot  lawfully  retake 
him,  yet  the  creditor  may^  or  he 


may  have  his  remedy  against  the 
Sheriff  by  an  action  for  the  escape, 
or  against  the  debtor  by  an  action 
of  debt  on  the  judgment.  Fams* 
worth  V.  Tihon.  297 

EVIDENCE. 

1  Great  latitude  is  in  many  cases  al- 
lowed in  the  admission  of  evidence 
under  the  general  issue;  but  in 
cases  of  special  pleading,  the  par- 
ties arc  strictly  confined  to  the 
facts  put  in  issue ;  therefore,  if  the 
plaintiff  traverse  a  plea  in  bar,  he 
cannot  give  iti  evidence  matter  in 
avoidance  of  the  plea,  &  can  avail 
himself  of  such  matter  by  a  repli- 
cation only.     CampbeU  v.  Hyde. 

65 

2  In  an  action  of  trespass  against  a 
town  or  parish  collector,  the  de- 
fendant may  under  the  general  is« 
sue,  give  in  evidence  his  authority 
to  take  the  property  in  question, 
but  cannot  give  in  evidence  a  re- 
lease of  the  trespass,  or  any  mat- 
ter which  does  not  shew  the  ta-  ^  % 
king  lawful.     Wilcox  v.  Sherwin. 

S  The  statute  laws  of  any  one  of  the 
United  States,  if  printed  under  the 
authority  of  such  State,  maybe 
read  in  evidence  in  the  Courts  of 
this  State.    State  v.  Stade.     303 

EXECUTION. 

1.  If  an  Execution  be  levied  on  per- 
sonal property,  and  by  th«  officer 
making  the  levy  the  property  be 
delivered  to  a  third  person,  on  a 
receipt  containing  a  stipulation  to 
redeliver  the  property  on  demand, 
the  officer  does  not  thereby  part 
with  his  lien  on  the  property,  but 
may  at  any  time  take  it  into  his 
possession.  And  if  the  properly 
thus  receipted,  be  cloined  by  the 
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debtor,  or  returned  into  hh  posses- 
sion; and,  on  demand  made  by 
the  officer  having  the  execution,  if 
he  refuse  to  produce  it,  the  officer 
may  levy  the  execution  on  other 
property  of  the  debtor,  and  for 
want  thereof  may  lawfully  commit 
him  to  prison  on  such  execution. 
Pierson  v.  Hovey  et  al,  51 

2  The  levy  of  an  execution  on  real 
estate  is  not  within  the  statute  to 
prevent  fraudulent  speculations  & 
sales  of  choses  in  action,  passed 
the  28th  of  October,  1807,  and 
such  levy  is  not  rendered  void  by 
the  possession  of  a  third  person, 
holding  adversely  to  the  debtor  at 
the  time  of  the  levy.  Famsworth 
y,  Ccnverte  et  ah  139 

3  If  the  judgment  recited  in  an  exe- 
cution, as  the  judgment  on  which 
it  issued,  purport  to  have  been  en- 
tered up  at  one  term,  and  the 
record  produced  to  support  such 
execution,  be  of  a  judgment  enter- 
ed up  at  another  term,  such  exe- 
cution is  irregvlar,  and  all  the  pro- 
ceedings bad  under  it  are  void. 
Ridder  v.  Alexander  et  ah     267 

4  If  in  a  trustee  action  judgment  be 
rendered  both  against  the  princi- 
pal debtor  and  the  trustee,  and  one 
execution  issue  on  both  judgments 
against  the  principal  debtor  and 
the  trustee,  such  execution  is  irre- 
gular and  void.  t6. 

5  In  a  case  where  personal  property 
is  attached  on  mesne  process,  if 
execution  be  taken  out,  and  deliv- 
ered to  the  same  officer  who  ser- 
ved the  attachment,  within  thirty 
days  from  the  time  final  judgment 
was  rendered  in  the  suit,  it  is  a  ta- 
king of  the  property  within  the 
meaning  of  the  d3d  section  of 
the  judiciary  act ;  and  the  prop- 
erty is  not  discharged  from  the 
attachment,  although  the  exe- 
cution be  not  actu^y  levied  on 


the  property  within  tlurty  diyi 
EiMW  V.  firom.   .  J80 

See  Audita  Qubxila. 


FORGERY. 

In  an  indictmei^t  forForgciyitii 
necessary  to  set  forth  t^^iutn- 
ment  charged  as  a  Forgery  ii  id- 
ters  and  figures,  unless  i|  beinibe 
hands  of  the  person  charged  with 
the  Foi^ery,  ilnd  in  that  case  kb 
necessary  to  aver  io  the  indictmot 
that  the  instmrocot  is  io  hiipoi- 
session.     Stait  v.  Forfar.    29S 

FOREIGN  JUDGMENT. 

1  A  Judgment  rendered  by  a  Jiltice 
of  the  Peace  in  anodier  Stale  can- 
not be  authenticated  i«  the  node 
prescribed  by  the  act  of  Cengiea ; 
a  Justice  of  the  Peace,  as  wli, 
having  neither  a  clerk  or  a  s«l  of 
his  Court;  nor  is  any  other  proof 
of  such  judgment  required  thsatbe 
certificate  of  the  Justice.  K^ 
administraior  nf  IngenxA^-^^ 
Gilder.  59 

2  Such  judgment  is  considHed  IS  a 
foreign  judgment^  is  pri^f^ 
evidence  of  the  debt,  but  the  de- 
fendant may  impeach  it  by  dot- 
ing that  it  was  irregolariy  or  w- 
justly  obtained.  *^ 

FOREIGN  LAWS. 

See -Statutes  of  oTHB»STAy«»- 
Depoiition  3. 

FftAUDULENT  CONVEYANCE 

No  man  can  either  in  a  Caat  of 
law  or  in  a  Court  of  equity  !*•• 
fide  any  of  his  contracts  bccwse 
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Ifraudolcnt  on  his  part ;  nor  can  his 
heir  set  such  centi-act  asid«,  nor 
do€s  his  administrator,  even  in  the 
case  of  an  insolvent  estate,  so  far 
represent  the  creditors  that  such 
contract  can  be  set  aside  at  his  suit ; 
but  the  creditors  alone  have  aright 
to  impeach  and  set  aside  such  con- 
tract. Peaslee  admnistrctfor  of 
Peeuke  v.  th^  administrator  of 
Half.  331 

o 

GAOL  BOND. 

1  If  a  prisoner  being  principal  in  a 
bond  for  the  liberties  of  the  prison 
depart  without  being  lawfully  dis- 
charged, the  sureties  in  the  bond 
are  entitled  to  no  particular  favour, 
but  in  every  such  case  are  equally 
liable  with  the  principal.  Paine 
▼.  Ely  et  al  37 

2  If  the  condition  of  a  bond  given  for 
the  admission  of  a  prisoner  to  the 
liberties  of  the  prison,  contain  any 
thing  more  than  is  provided  by  the 
statute,  or  materially  vary  from 
the  condition  prescribed,  the  bond 
is  void.     Lyon  v.  lie.  46 

8  If  two  or  more  debtors  be  commit- 
ted to  gaol  on  execution,  apd  give 
a  bond  for  the  liberties  oi  the  pris- 
on, and  the  creditor  discharge  one 
of  them  from  prison,  whether  be- 
fore or  after  the  other  debtors  have 
escaped  from  the  prison,  it  is  a  dis- 
charge of  the  debt  as  to  all.  £at- 
ley  V.  Kimball  et  aL  151 

4  In  an  action  by  the  assignee  of  a 
gaol  bond  against  A.  as  principal 
and  6.  as  surety,  the  defendants 
may  plead  a  separate  demand  in 
favour  of  A.  the  principal  in  offset 
to  the  plaintiff's  demand.  Bmnd- 
ridgt  V.  Wkitcomb  et  al         1 80 

5  On  the  admission  of  a  prisoner  to 
the  liberties  of  the  prison  who  is 


confined  under  process  from  a 
Court  of  the  United  States,  the 
bond  roust  be  taken  to  the  Mar- 
shall of  the  District :  If  taken  to 
the  Sheriff  of  the  County,  it  is  void 
and  no  action  can  be  maintained 
upon  it.  Warren  v.  Russel    193 

6  A  special  act  of  the  Legislature 
freeing  the  body  of  a  debtor  firom 
imprisonment,  and  providing  that 
all  such  bonds  as  have  been  taken 
by  the  Sheriff  on  the  admbsion  of 
the  debtor  to  the  liberties  of  the 
pris(m  be  discharged,  is  not  con- 
strued to  extend  to  a  case  where 
the  debtor  had  committed  an  es- 
ca)>e  from  the  liberties  of  the  pris- 
on before  the  passing  of  the  act. 
And  if  such  act  be  so  worded  as  to 
extend  to  such  case,  it  is  a  law  im- 
pairing the  obligation  of  contracts, 
a  violation  of'  the  Constitution  of 

*  the  United  States,  and  void.  Starr 
V.  Robinson.  257 

7  To  an  action  on  a  gaol  bond,  no- 
thing can  be  pleaded,  which  might 
have  been  pleaded  to  the  original 
action,  or  which  existed  previous 
to  the  rendition  of  the  judgment. 
AUen  V.  Fisher  et  al.  277 

GOVERNOR'S  RIGHTS. 

The  Governor's  Rights,  so  called, 
being  five  hundred  acres  of  land, 
granted  or  reserved  to  Benning 
Wentworth  in  each  township  in 
this  State,  granted  by  Benning 
Wentworth,  Governor  of  the  late 
province  of  New-Hampshire,  are 
by  the  charters  located  and  grant- 
ed in  severalty,  in  lieu  of  two 
shares.  If,  therefore,  such  lot  or 
any  part  thereof  be  cut  off  by  a 
prior  grant,  the  owner  of  such  lot 
has  no  right  as  the  owner  of  two 
shares  in  common,  to  take  a  com- 
pensation out  of  other  lands  in  the 
town,  to  make  his  quantity  of  land 
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equal  to  two  shares,  or  to  make  up 
tlie  quantity  of  fiv^  hundred  acres. 
Strong  V.  Paine, '  201 

GLEBE  LANDS. 

The  Selectroen  of  the  several  towns 
in  this  State,  in  which  there  is  a 
Glebe  Right,  are  etn  powered  by 
statute  to  lease  the  lands  belonging 
to  such  Right,  reserving  an  annu- 
al rent ;  but  have  no  authority  to 
make  any  other  conveyance  of 
such  lands.  If,  therefore,  the  Se- 
lectmen make  a  conveyance  of 
such  Glebe  land  in  fee, the  convey- 
ance is  void — neither  conveying 
any  tide  to  the  grantee,  nor  affect- 
ing the  right  of  the  town.  Bush 
V.  Whitney.  369 


HALF  BLOOD. 

By  the  laws  of  this  State,  brothers 
and  sisters  of  the  half  blood  inher- 
it real  estate  and  take  personal  es- 
tate as  lext  of  kin  to  each  other. 
Brown  et^o/.  v.  Broum'.  SGO 

HUSBAND  AND  WIFE. 

See  Deep  7* 

z 

INDICTMENT. 

1  An  indictment  or  information  char- 
ging that  the  respondent  is  a  com- 
mon cheat,  and  that  he  did  by  di- 
vers false  pretences  and  false  to- 
kens deceive  and  defraud  divers 
good  citizens  of  this  State,  no  par- 
ticular fraudulent  act  being  specifi- 
ed, is  insufficient*  State  v.  John- 
son. 129 

2  In  an  indictment  for  forgery  it  is 


necessary  to  set  ibrththeiii 
roent  charged  as  a  forgery  m  let- 
ters and  figures,  unless  it  be  intlK 
bands  of  the  person  charged  wA 
the  forgery,  and  in  that  case  it  ii 
necessary  to  aver  in  the  indictaol 
that  the  instrument.is  in  his  pat* 
session.     State  v.  Parker.     291 

INDEMNIFYING  BOND* 

See  Bond  4, 

INFANCY. 

A  promise  of  marriage  made  ^m 
infant  is  void.     Pool  ▼.  Pratt 

INNUENDO. 

It  is  the  office  of  an  lonaendo  in  a 
declaration  to  expUin  what  is  be- 
fore alleged,  not  to  introdoce  aaf 
new  matter ;  and  if  the  matter  W 
fore  alleged  be  insufficiem  it  < 
not  be  aided  by  an 
Taft  V.  Howard.  V^ 


JUDGMENT. 

A  regular  Judgment  while  it  K- 
main  in  force  is  condosive  as  ft* 
^very  matter  which  might  lave 
been  given  in  evidence  or  pletM 
to  the  action,  in  which  it  was  ica- 
dered,  except  that  which  oost  be 
pleaded  in  offset — the  same  prin- 
ciple obtains  in  caseof  ajadgMvm 
by  confession.  Barney  t.  Qtf 
and  t^ady.  S04 

If  an  action  be  commenced  s  _ 
a  person  not  residing  withia 
State,  and  the  plaintiff 
giving  the  defendant  personality 
tice  Si  the  suit,  take  judgaacntaC 
the  first  term,  such  juci^ncst  li 
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irregular  and  Toid. 
exanderetaL 


Rider  y.  Ah 
267 


JURISDICTION. 

1  Particular  jurisdictions  derogating 
A'om  the  jurisdiction  of  the  Courts 
of  common  law,  are  to  be  taken 
strictly,  and  cannot  be  extended 
farther  than  the  statute,  giving  the 
jurisdiction,  will  warrant.  Faine 
V.  Ely  et  at.  37 

2  The  Supreme  Court  have  n«t  ju- 
risdiction of  an  offence  against  the 
seventh  section  of  the  act  directing 
the  mode  of  election  of  the  Gov- 
ernor, Lieut.  Governor,  Treasur- 
er of  the  State,  Councillors  and 
Representatives — the  penalty  be- 
ing given  to  the  County  Treasur- 
er.    State  V.  Jewett,  169 

3  In  a  case  where  the  damages  are 
uncertain,  if  the  sum  found  by  the 
Jury  be  within  the  jurisdiction  of 
a  Justice  of  the  Peace,  the  County 
Court  is  not  thereby  ousted  of  ju- 
risdiction.    Gale  V.  Bonyea.  208 

4  The  Supreme  Court  have  not  ori- 
ginal jurisdiction  of  the  offence  of 

'  assault  and    battery.      State   v. 
Campbell.  218 

5  The  statute  of  1821  takes  from  the 
jurisdiction  of  the  County  Court 
every  action  or  suit  made  cogni- 
zable before  a  Justice  of  the  Peace. 
— Held  that  if  an  action  be  bro't 
before  the  Count>  Court  on  seve- 
ral notes,  each  of  which  is  within 
the  jurisdiction  of  a  Justice  of  the 
Peace,  yet  if  the  aggregate  amount 
of  all  the  notes  exceed  his  jurisdic- 
tion, such  action  i^  not  made  cog- 
nizable before  a  Justice  of  the 
Peace,  and  therefore  the  County 
Court  have  jurisdiction  of  it. 
Keyea  v.  ITeed.  379 

6  An  action  will  be  dismissed  in  any 
stage  of  it,  if  it  be  discovered  that 
the  Court  have  not  jurisdiction  of 

61 


the  subject  matter  of  the  action  i 
but  the  Court  will  not,  on  motion^ 
dismiss  an  action  of  Book  Account 
on  the  ground  that  a  part  of  the 
articles  charged  on  the  plaintiflTs 
book  are  not  proper  articles  of 
book  charge,  and  which  being  die- 
ducted  from  the  plaintiff's  account, 
the  claim  will  be  reduced  withia 
the  jurisdiction  of  a  Justice  of  the 
Peace.      Chittenden  v.  HurUmt. 

384 


LANDLORD  AND  TENANT. 

See  Ejectment  7. 
LAND  TAX  COLLECTOR. 

See  CoLLBCTOK  of  Land  Taxes. 

LAWS  OF  THE  OTHER 
STATES. 

See  Deposition  4. 

LIEN. 

See  Execution  1,  5.    Attacb- 

JIENT  2. 

LIMITATION  OF  ACTIONS. 

1  The  praying  out  of  a  writ  is  the 
commencement  of  an  action,  to 
save  a  demand  from  the  statute  of 

\  limitations,  and  not  the  service  of 
the  writ.     Allen  v.  Mann,         94 

2  The  clause  in  the  statute  of  limita- 
tions, limiting  the  time  for  bring- 
ing an  action  of  debt,  or  acirefo' 
das  on  judgment  to  eight  years, 
does  not  extend  to  a  scire  faciae 
provided  by  the  9th  section  of  the 
act  directing  the  serving  and  levy- 
ing executions,  in  a  case  where  an 
execution  has  been  levied  on  prop- 
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eitywhicb  did  not  belong  to  the 
ddkor.  Baxter  v.  Tucker.     353 

See  Ejipctmdnt  3. 


MILITIA. 

The  stittiite  requiring  muster-rolls 
of  militia  companies  to  be  made/ 
is  merely  directory  to  officers ;  and 
if  in  any  case  it  be  omitted,  this 
neglect  of  the  officer  will  not  ex- 
cuse any  one  from  the  performance 
of  military  duty.  Mower  v.  !^/2en 
€t  aL  381 

If  an  order  to  warn  a  company  to 
do  military  duty  be  made  by  the 
commandiog  officer,  to  A.  B.,  ser- 
eeanty  his  warning  is  valid,  altlio' 
he  be  but  a  private.  t6. 

>  The  law  does  not  require  a  return 
on  such  order.  t&« 

[  Militia  officers  are  by  the  statute 
constituted  Courts  of  competent 
jurisdiction^  and  in  imposing  fines 
they actiudicially — not  ministeri- 
ally. The  party  aggrieved  by  the 
decision  of  a  commanding  officer 
of  a  company  may  appeal  to  the 
regimental  field  officers,  whose  de- 
cision is  conclusive,  and  can  no 
more  be  called  in  question,  collat- 
erally, than  the  decision  of  any 
Court  of  a  limited  jurisdiction; 
the  decisions  of  both  are  conclu- 
sive while  acting  within  the  limits 
of  their  jurisdiction.  ib, 

>  The  law  which  requires  a  warrant 
to  an  orderly  sergeant  to  be  record- 
ed, is  merely  directory  5  and  if  a 
record  of  the  warrant  be  omitted, 
the  anthority  of  tlie  orderly  ser* 
geant  is  not  thereby  affected,     ib. 

MERGER. 

See  MoRTOAGx  2. 


MORTGAGE. 

1  A  mortgagor  can  do  no  act  whidi 
will  afiect  the  title  of  the  oMrtga- 
gee.     EUUkorp  v.  Dewing.    141 

2  On  the  3d  of  March,  1^17,  A.  ex- 
ecuted a  mortgs^e  of  his  farm  to 
p,  to  secure  the  payment  of  a  debt 
due  from  A.  to  B.  On  the  15th of 
November,  1820,  C,  a  creditor  of 
A.,  commenced  an  action  against 
A.  and  attached  tlie  same  hm. 
On  the  3d  of  February,  1821,  the 
debt  due  from  A.  to  B.  secured  by 
said  mortgage  remaining  unpaid, 
A.  executed  a  deed  of  wamuUy  of 
the  same  farm  to  B.  in  full  satis^ 
tion  of  said  debt*  In  June,  1821, 
C.  recovered  judgment  In  htssuit 
against  A. — prayed  out  execution, 

^and  levied  the  same  on  a  part  of 
the  same  farm.-— Held  thai  the  ex- 
ecution of  the  deed  by  A.  to  B. 
was  not  a  performance  of  the  con- 
dition of  the  mortgage,  but  opona* 
ted  as  a  release  of  the  equity  of  re- 
demption, and  that  the  title  of  B. 
under  the  mortgage  was  not  mer- 
ged in  his  title  under  the  waniDlj 
deed,  but  that  B.  is  to  be  colliide^ 
ed  as  a  prior  and  C.  as  a  nim- 
gueiU  mortgagee.  Myers  y.Broih 
eik  44S 


NOTICE. 

See  DsBD  1,  2,  3,  4,  & 

Notice   accompanjfing  the  Piea  of 
the  Genera/ /<stie«— See  Plsabuhis 


5,  ?. 


NEW  TRIAL. 


J  The  discovery  of  new  evidepcets 
prove  ai^  aiib%  of  a  witaetiy  t&at  he 
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was  not  at  Ihe  place  where  he  tes- 
tified he  was  with  the  part  j  when 
he  heard  a  certain  conversation, 
as  it  g«es  only  to  discredit  the  wit- 
ness, and  that  in  a  inatter  waesrely 
eircamstantia^,  is  not  of  itself  a 
sufi&cient  ground  for  granting  a 
new  trial.       Campbell  v.  Hyde. 

65 
2  Although  the  Coiirt  wUl  not  grant 
a  new  trial  for  any  mistake  in  point 
of  taw  which  ihe  Court  may  have 
made  on  the  trial,  if  it  appear  that 
justice  was  done  in  the  case,  yel  if  it 
appear  that  evidence  #a9  imp^op- 
er^jr  admitted,  which  the  ophite 
party  had  no  opportunity  to  Contra- 
dict or  explain,  as  the  Court  cannot 
ascertain  whether  justice  has  been 
done  in  the  case,  without  assuming 
the  province  of  the  Jury  a  new  tri- 
al will  be  granted.  Barney  y. 
Qoffand  Cody.  304 


OFFSET. 

1  if  a  defendant  in  an  action  on  con- 
tract had  before  the  commence- 
Hient  of  the  plaintiff's  action,  be- 
come liable  to  pay  a  demand  a-^ 
gainst  which  the  plaintiff  was 
bound  to  indemnify  mm,  yet,  if  the 
defendant  had  not  paid  the  demand 
before  the  commencement  of  the 
action,  he  cannot  plead  it  in  offset. 
Carpenter  v.  CoiV.  88 

2  In  an  action  by  the  assignee  of  a 
gaol  bond  against  A.  as  principal 
and  B.  as  surety,  the  defendants 
may  plead  a  demand  in  favour  of 
A.)  the  principal,  in  offset  to  the 
plaintifiPs  demand.  Brmidridge 
V.  Wkitcomh.  180 

OVERSEERS  OF  THE  POOR. 

1  Monies  expended  by  the  ovecseers 
of  the  poor  in  support  of  a  pauper 


cannot  be  recoviMd  of  such  pau- 
per, without  91  special  contract  for 
repa^ent.  BerMngtthi  r.  Mc- 
Oehtte$.    .  44 

2  An  acdon  of  general  iHdehitaius 
m$8un^8it  ffk  monies  paid,  laid  out 
and  expanded,  will  Aot  lie  in  fa- 
vour of  dnle  k^n  i^rist  another, 
to  recover  monies  eip^ded  for 
the  snppdn  6f  a  pauper.  The  ac- 
tion, in  such  case,  nitist  be  brought 
on  the  statute,  stating  a  ca^  withui 
some  one  of  its  provhions.  Mid* 
dkbury  v.  HubbarlUon.  205 


PAUPER. 

See  OvBfts£iEas6fthei^ooR  1,  2. 
PAROL  EVIDENCE. 

1  Parol  evklence  cannot  be  admitted 
to  explain  pfroprietors'  records,  or 
to  add  what  might  have  been  omit- 
ted in  making  up  such  records. 
BriUan  v.  Lawrence  et  al,      lOS 

2  The  recovery  of  a  judgment  in  a 
Court  of  Retord  can  in  no  case  be 
proved  by  parol  evidence.  J3ra- 
hemv.Gdrdon,  115 

3  A  parol  agreement  cannot  be  ad« 
mhteid  to  add  to  or  vary  a  contract 
ht  writing.  Jonet  v.  B.  and  W. 
fTebber.  «15 

4  An  action  cannot  b^  maintained 
on  a  note  of  hand  which  is  in  the 
following  words — "For  value  re- 
ceived I  promise  to  pay  Jf.  B,  six- 
teen, the  fii-st  day  of  May  next, 
with  interest  f^  parol  evidence  not 
being  admissible  fo  explain  such 
patent  an^bSjgoity ;  but  the  payee 
miist  resort  tothle  original  contract, 
treating  the  note  as  a  nullity. 
Brown  v.  Bebee.  227 

5  In  an  action  on  a  promissory  note 
given  by  the  defendant  to  the  plain- 
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tiff,  in  satisfoction  of  an  injury  done 
the  plaintiff,  by  the  circulation  of 
false  reports  injurious  to  the  char- 
acter of  his  wife,  supposed  to  have 
been  put  in  circulation  by  the  de- 
fendant, parol  evidence  is  admissi- 
ble, to  prove  that  at  the  time  of 
giving  the  note,  the  plaintiff  agreed 
that  if  the  defendant  would  satisfy 
him  the  plaintiff,  that  he  the  de- 
,  fendant  did  not  originate  such  re- 
ports he  would  give  up  the  note  to 
the  defendant*  Saunders  y.  Howe. 

363 

PART  PERFORMANCE. 

A  case  is  not  taken  out  of  the  statute 
of  frauds  by  part  performance,  un- 
less such  part  performance  be 
made  under  such  circumstances  as 
to  aiQount  to  a  fraud  in  the  oppo- 
site party,  nor  even  then  unless 
such  part  performance  be  express- 
ly slated  in  the  bill,  Meach  v. 
Stone  and  Perry.  1 82 

PLEADINGS. 

1  Great  latitude  is  in  many  cases  al- 
lowed in  the  admission  of  evidence 
dbder  the  general  issue,  but  in 
case  of  special  pleadings  the  par- 
ties are  strictly  confined  to  the 
facts  put  in  issue;  therefore,  if  the 
plaintiff  traverse  a  plea  in  bar,  he 
cannot  give  in  evidence  master  in 
avoidance  of  the  plea,  and  can  a- 
vail  himself  of  such  matter  by  a 
replication  only.  CampheU  v. 
Hyde.  65 

2  In  an  action  of  trespass  against  a 
town  or  parish  collector,  the  de- 
fendant may,  under  the  general  is- 
sue, give  in  evidence  his  authority 
to  take  the  property  in  question  in 
justification;  but  cannot  give  in 
evidence  a  release  or  any  matter 
which  does  not  show  the  taking 
lawful;     JFilcoxy.Sherwin.     72 


In  a  declaration  on  a  contract  for 

the  payment  of  specifick  articles 
payable  at  a  particul^  time  and 
place,  it  is  not  necessary  to  aver 
that  the  plaintiff  was  ready  at  time 
and  place  to  receive  the  payment 
Carpenter  v.  Coit.  88 

,  The  rules  of  Court  do  not  perm^ 
either  party  to  change  his  plea  aP 
ter  an  issue  of  (act  has  been  joined 
in  the  case.  A. 

I  The  statute  allowing  special  maXber 
to  be  given  in  evidence  under  tbe 
general  issue,  dispenses  with  the 
form  only — not  the  substance  of  a 
plea  in  bar;  and  it  is  necessary 
in  the  notice  in  such  caiftto^te 
the  facts  relied  on  as  fully  as  in  a 
plea  in  bar.  BowdisA  v.  Feck- 
ham.  144 

3  To  an  action  on  a  promissory  note 
aplea  in  bar  that  thenole  was  giv- 
en without  consideration  is  mwk^ 
cient,  as  it  amounts  to  the  general 
issue.     Potter  v.  Stanley.      245 

T  The  statute  allowing  special  But- 
ters to  be  given  in  evidence  under 
the  general  issue,  dispenses  with 
the  form  only — not  the  sobitaoce 
of  a  plea  in  bar ;  aud  it  is  necessa- 
ry in  the  notice  to  state  the  ficH 
as  particularly,  though  not  iridi 
the  same  techjiical  precision,  as  ia 
a  plea  in  bar.  Barney  v.  Giff 
and  Cody.  304 

Sec  Bond  5. 


POWERS. 


If  A.  B.  and  C.  are  impowered  by 
act  of  the  Legislature  to  issue  dieii 
warrant  for  the  collection  of  a  tai, 
the  power  is  joint,  and  must  be 
executed  by  all ;  if -two  onlysigA 
the  warrant,  it  is  void.  Tdtmiod 
v»  Gray.  127 
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PRISONER. 

See  Gaol  Bond. 

PROMISE  OF  MARRIAGK. 

See  Infancy. 

PROBATE  COURT. 

See  Admintstration  Bond. 

PROMISSORY  NOTES. 

1  An  action  cannot  be  maintained 
on  a  promissory  note,  which  b  in 
the  foUowing  words-»*i  For  value 
received  I  promise  to  pay  J.  B. 
sixteen  the  first  day  of  May  next 
with  interest/^  parol  proof  not  be- 
ing admissible  to  explain  such  pa- 
tent ambiguity,  but  the  payee  must 
resort  to  the  original  contract, 
treating  the  note  as  a  nullity. 
Brown  v.  Bebee.  227 

2  To  an  action  on  a  promissory  note 
•     a  plea  in  bar  that  the  note  was 

given  without  consideration  is  in- 
sufficient, as  it  amounts  to  the  gen- 
eral issue.  Potter  V.  Stanley.  243 

3  If  a  note  not  negotiable  be  sold  and 
assigned  \jiy  the  payee  to  a  third 

'  person,  and  notice  of  such  transfer 
be  given  to  the  maker  of  the  note, 
a  subsequent  payment  of  the  note 
to  the  original  payee  by  the  ma- 
ker ,*wiU  not  avail  him,  but  he  will 
be  holden  to  pay  the  note  to  the 
assignee,  yetoel  v.  Ackitiu.  346 
j§t  H.  executed  his  note  of  the  follow- 
ing tenor  i — "  Arlington,  Septem- 
ber 27)  1 8  L8«  For  value  received  . 
I  promise  to  pay  Luther  Stone, 
^own  Treastn*er,  or  his  successors 
m  office,  eighty-four  dollars  twen- 
ty-seven cents.*' — Held  that  the 
town  of  Arlington  could  maintain 
an  tfction  on  the  note  against  H. 
Arlington  V,  Hinds,  '1 31 


See  Endorsee  of  a  Promissory  Nots.  - 
Parol  Evidence  5. 

Declaration  4. 

PROOF  OF  DEED. 

See  Deed  5. 

PROPRIETORS'  RECORDS. 

1  If  in  the  records  of  a-proprietors' 
meeting,  it  be  stated  that  the  meet- 
ing was  regularly  warned  and 
holden,  it  is  not  only  prima  facie 
evidence  that  such^  meeting  was 
legally  warned,  but  is  also  prima 
facie  evidence  that  the  different 
articles  acted  upon  at  said  meeting 
were  inserted  in  'the  wamrog. 
Britton  v.  Lawrence  et  ah      103 

2  Parol  evidence  cannot  be  admit- 
ted to  explain  proprietors*  records, 
or  to  add  what  might  have  been 
omitted  in  making  up  such  records. 

ib. 

3  If  a  plaintiff  in  ejectment  rely  on 
the  proprietors'  records  to  show 

^  the  land  in  question  severed  to  his  ~ 
right,  he  must  show  by  the  records 
that  such  severance  was  made  a- 
greeably  to  the  statute  regulating 
proprietors'  ineetings.  ib, 

PROPRIETARY  DIVISION. 

A  person  not  being  a  proprietor  in  a 
town  cannot  be  permitted  to  call 
in  question  the  legality  of  a  prp« 
prietary  division  of  such  tomi; 
nor  will  a  proprietor  be  permitted 
to  do  so,  unless  it  appear  that  his 
rights  have  been  violated,  nor  even 
in  that  case  if  it  appeal  that  he  has 
submitted  and  acquiesced  in  such 
division.  ffie/Zs  et  aL  v.  Brewster, 

147 

See  Ejectment  4,  8,  9. 
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'  QUITAM  ACTION. 

The  person  prosecuting  a  qui  tarn 
action  may  well  be  considered  as 
the  sole  plaintiff^  therefore  a  dep- 
osition taken  to  be  used  in  such 
action  is  admissible  and  may  be 
read  in  evidence,  although  in  the 
caption  the  prosecutor  be  stated 
as  the  sole  plaintiff,  omittingthe 
qui  turn.  Dupy  qui  tain,  v.  Trick- 
wire.  237 


RECOGNIZANCE. 

1  Magistrates  have  at  common  law 
DO  authority  to  take  recognizances 
for  the  prosecution  of  suits:  If, 
therefore,  such  recognizance  be  ta- 
ken by  a  magistrate,  not  being  au- 
thorized by  statute  to  take  it,  it  is 
void,  and  the  suit  will  abate  in  all 
cases  where  the  law  requires  secu- 
rity to  be  taken  for  prosecution. 
Hiecock  v.  Hiecock.  133 

2  A  power  to  take  recogniaiances 
with  any  legal  condition,  is  inci* 
dent  to  every  common  law  Court 
of  record  ;  therefore  although  the 
statute  which  authorizes  the  de- 
fendant, in  certain  cases,  to  file  in 
Court  a  declaration  on  book  a- 
gainst  the  plaintiff,  provides  that 
the  defendant  shall  become  recog- 
nized— yet  if  a  third  person  in 
such  case  become  recognized  in- 

"^stead  of  the  defendant,  such  recog- 
nizance is  valid,     Youn^  v.  Shaw. 

224 

S  If  an  appeal  be  entered  from  a 

'judgment  rendered  by  a  County 

Court  to  the  Supreme  Court,  and 

the  appellee  recover  judgment  in 

the  Supreme  Court,  ahhough  for 


a|  less  sum  than  he  recovered  in 
the  County  Court,  it  is  an  affirm- 
ance of  the  j  udgment  of  the  Coun- 
ty Court  within  the  meaning  of  the 
condition  of  the  recoignizaiice  for 
the  prosecution  of  such  appeal 
Page  v.  Johnson  et  oL  338 

4  It  is  not  necessary  ibr  the  appeDee 
in  such  case  to  take  oat  executioa 
on  the  judgmentfin  order  to  ckam 
the  bail  on  the  recognizance.    A. 

5  In  a  declaration  on  such  recogoi- 
zance,  it  is  necessary  for  the  piaio- 
tiff  to  aver  that  the  defeodants 
have  not  answered  or  paid  ibe  b^ 
t erven lug  damages  and  costs^     i4. 

REFEBEES, 

1  If  ii  report  ot  referfes  be  set  sisidr 
by  the  Count V  Coartj  no  advan- 
tage can  be  taken  of  st»cli  rcpon 
in  any  sMbst^quent  trial  oCthe  catist? 
either  in  tUe  County  or  Su^o^Kie: 
Court,    milmore  r*  HiVJb-.    2T!* 

2  Whether  a  report  oi  referees  ouf h 
to  be  accepted  ax  set  a^iik,  h§ 
(piesiitm  wholly  in  thi^  hgu  d»- 
cretion  of  the  Court  to  whicJ>  it  b  . 
m;ide,  and  cannot  be  reversed  bj 
writ  of  error  or  otherwise.        A 

RKGlSTaV  OF  DEE&a 

See  Dfgos  1,  ^^  3,  4,  4 

REVIEW. 

1  J f  either  party  tfier  juttgnient  b 
the  County  Court,  emera  refie» 
of  the  CrKiiie  u*  ilie  nejit  term  of 
the  County  Court,  lb*f  Qi^pf^^ 
parly  may,  nott^iibstaiiding,  entw 
an  appeal  fif  the  ^ame  caiBeta  tb^ 
Su|>reine  Court  ^  and  such  appeal 
will  be  sustained.  Huhbard  f^ 
Leonard*  .  Sl6 
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REVISED  LAWS. 

In  construing  the  revised  laws  of 
1797?  they  are  not  to  be  consider- 
ed as  prior  and  subsequent  acts, 
but  as  establishing  a  system  of 
statute  law — as  parts  of  the  same 
law.  Aihley  y,  Harringtim.    548 


SALE  OF  CHATTELS. 

See»WABRANTY. 

SCIRE  FACIAS. 

By  a  plea  in  bar  to  a  scire  jadoM 
against  bail  on  mesne  process,  the 
defendant  may  avail  himself  of  a 
release  by  the  plaintifi*  of  his  debt 
against  tne  principal,  or  a  release 
to  himself  as  bail  \  but  cannot 
plead  in  bar  that  the  plaintiff  af- 
firmed to  him,  that  the  debt  against 
the  principal  was  settled,  as  a  re- 
lease or  dbcharge ;  and  can  avail 
himself  of  such  affirmation,  only 
by  pleading  that  it  was  made  frau- 
dulently, and  with  intent  to  charge 
him  wrongfully  with  the  debt  of 
the  principal,  and  that  he  was 
thereby  prevented  from  securing 
the  principal  in  discharge  of  him- 
self as  bail.  Van  Ness  v.  Pair^ 
cMld.  153 

If  an  administration  bond  be  pros- 
ecuted before  the  County  Court, 
and  a  judgment  rendered  for  the 
penal  sum  of  the  bond,  a  scire  fa- 
cias brought  en  such  judgment  by^ 
a  creditor  or  other  person  interest- 
ed in  the  estate,  to  recover  the  a- 
mount  of  his  claim  agreeably  to 
the  statute,  must  be  brought  before 
the  same  Court,  notwithstanding 
such  claim,  as  to  the  ^hnount  of  the 
demand  be  within  the  jurisdiction 


\ 


of  a  Justice  of  die  peace.  HoU  v. 
Bradley  et  uL  262 

4  A  scire  facias  will  not  lie  against 
a  trustee,  on  his  neglect  or  refusal 
lo  expose  the  goods  and  chattels 
of  the  prhicipal  debtor  found  in 
bis  hands,  the  remedy  in  such  case 
is  by  motion  to  the  Court  as  pro- 
vided by  statute.      j4kUs  v.  Hull. 

309 

4  In  a  writ  of  scire  facias  provided 
by  the  9th  section  of  the  act  direct- 
ing tjie  serving  and  levying  of  ex- 
ecutions, in  a  case  where  an  execu- 
tion  has  been  levied  on  property, 
which  did  not  belong  to  the  debtor, 
it  is  necessary  for  liie  plaintiff  to 
aver,  and  on  trial  to  prove,  that 
the  property  on  which  theexecu-' 
iion  was  levied  did  not  belong  to 
the  debtor.     Baxter  v.  Tucker, 

853 

SET-OFF. 

See  Offset.  , 

SHERIFF, 

1  A  Sheriff  or  other  officer  has  no  le- 
gal autiiorityto  command  assist- 
ance to  keep  a  prisoner  wantonly 
and  from  mere  caprice.  iS^mt^A  v. 
Joiner  and  Moore^  62 

2  The  acts  of  a  Deputy  Sheriff  are 
in  law  the  acts  of  the  Sheriff,  and 
he  alone  can  sue  or  be  sued  for  any 
thing  done  in  the  execution  of  his 

•  office.  »5. 

3  Assumpsit  will  not  lie  against  a 
Sheriff  or  other  officer,  for  a  mis- 
feasance or  non-feasance  in  the  ex- 
ecution of  the  duties  of  his  office. 
Walhridge   et   ai.  v.  Qriswold. 

162 

4  In  an  action  against  a  Sheriff  for 
not  paying  over  monies  by  him 
collected  on  an  execution,  if  he 
plead  the  general  issue,  with  notice 
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that  on  the  trial  he  will  give  in  ev- 
idence  that  a  third  person  had  re- 
covered  judgment  against  him  for 
the  value  of  ,the  property  sold  on 
the  execution,  without  stating  a 
prior  right  in  such  third  pei*son, 
such  notice  is  insufficient.  Peas- 
lee  ▼•  Stanniford.  170 

5  Such  judgment  is  not  conclusive 
against  the  plaintiff  unless  it  ap- 
pear that  the  jtlaintiflf  had  notice 
of  the  suit  against  the  Sheriff  and 
had  an  opportunity  to  defend,    ib, 

6  In  an  action  on  an  indemnifying 
bond  given  to  the  Sheriff  by  his 
Deputy,  in  assigning  breaches  of 
the  condition,  it  is  necessary  to  a- 
ver  that  the  Deputy  had  been  neg- 
ligent in  the  performance  of  some 
official  duty — that  in  conseauence 
of  such  negligence,  the  Sheriff  had 
become  liable,  and  that  the  credi- 
tor, or  person  injured  by  such  neg- 
ligence, had  commenced  an  action 
against  the  sheriff,  and  had  recov- 

«  ered  a  certain  sum  for  his  damages 
and  costs  on  account  of  such  neg- 
lect of  his  Deputy.  Ht/de  v. 
ChiUsetal.  230 

7  In  an  action  in  favour  of  a  Sheriff 
or  other  officer,  on  a  receipt  for 
property  taken  on  mesne  process, 
in  which  is  a  stipulation  to  return 
the  property  on  demand,  or  pay 
all  costs  and  damages,  the  value  of 
the  property  receipted  is  the  meas- 
ure of  damages.  CatUn  v.  Low- 
rey.  396 

See  Bail. 

SPECIFICK  ARTICLES. 

See  Declaration  3,  4. — Ten- 
der 1,  2. 

SPECIALTIES. 

1  Specialties  are  not  negotiable,  and 


no  action  can  be  muntained  on  an 
instrument  under  seal  in  the  name 
of  an  assignee.     Bead  ▼.  Foto^". 

244 

STATUTES  OF  OTHER 
STATES. 

1  The  Statutes  4>f  any  one  of  the 
United  States,  if  printed  under  tbe 
authority  of  such  State,  may  be 
read  in  evidence  in  the  Courts  of 
this  State.    State  v.  Stadc.    303 

STATUTE  OF  FRAUDS. 

1  If  a  Bill  in  Chancery  be  broa^ 
for  a  specifick  performance  oi  a 
contract  for  the  sale  o(  lands,  the 
defendant  may  avail  himself  of  tbe 
Statute  of  Frauds,  either  by  plea 
or  demurrer,  unless  in  certain  ex- 
cepted cases  appearing  on  the  face 
of  the  bill.  Meacks.SUmea^ 
Ferry.  182 

2  Such  case  is  not  taken  out  of  the 
statute  by  part  performance,  unless 
such  performance  be  made  under 
such  circumstances  as  to  axaoint 
to  a  fraud  against  which  a  Coort 
of  Equity  will  relieve,  nor  even 
then  unless  such  part  peribrmance 
be  stated  in  the  bill.  »^ 

SUPREME  COURT. 

See  Jurisdiction. 

SURVIVOR  OF  ACTION. 

By  the  provisions  of  the  73d  and 
74th  sections  of  the  judiciary  ict 
of  1797,  and  88th  and  89th  sec- 
tions  of  the  probate  act  of  1797»  "* 
case  of  the  decease  of  a  parly  ^ 
fendant,  pending  a  suit,  the  pUia- 
tiff,if  the  cause  of  action  doth  by  kw 
survive,  is  impowered  to  proceed 
to  final  judgment  against  the  exe- 
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cutor  or  administrator^  although 
the  estate  be  represented  and  found 
insolvent.    AihUy  ▼.  Harrington. 

848 


TENDER. 

1  A  tender  of  specifick  articles  by  a 
debtor  at  time  and  place  of  pay- 
ment is  a  discharge  of  the  contrsuct. 
The  credfitor  cannot  by  neglfcting 
to  attend  at  time  and  place  to  re- 
ceive tbe  prd^ierty,  deprive  the 
debtor  olP  the  privilege  of  dischar- 
ging his  contract.  And  a  tender 
of  specifick  articles  at  the  time  and 
)>lace  appointed  by  the  contract^ 
may  be  made  by  the  debtor  to  the 
creditor,  in  hit  oftteitce,  if  he  n^- 
lect  to  attend,  and  such  tender  will 
discharge  the  contract,  and  vest 
the  property  of  the  articles  tender^ 
ed  in  the  creditor.  Barney  v.  Bliss 
etal.  S99 

2  And  as  the  law  requires  that  the 
debtor  do  all  in  his  power  to  per- 
form, a  plea  that  the  debtor  had 
the  property  ready  at  time  and 
place,  and  there  remained  through 
the  day,  ready  to  deliver  the  same, 
but  the  creditor  did  not\lAttend  to 
receive  it,  and  that  the  property  is 
still  ready  for  the  creditor,  if  he 
will  receive  it,  is  insufficient,     ib. 

TOWN  OFFICERS. 

The  appointment  of  Constables 
and  other  town  officers  must  be 
shown  by  a  copy  of  the  record  of 
their  appointment  trom  the  Town 
Clerk,  before  their  acts  can  be  giv«- 
tn  in  evidence.  Broughton  v. 
BlstckmanetaL  109 

62 


TOWN  TREASURER. 

See  Pbomissort  NoTS  4. 

TRESPASS. 

See  EviDENCs  2. 

TROVER. 

If  A.  draw  logs  to  the  saw-mill  of  B« 
to  be  sawed  on  shares,  and  B.  saw 
them  and  sell  the  whole  of  the 
boards,  he  is  guilty  of  a  tort,  and 
an  action  of  trover  will  lie  in  &- 
vour  of  A.  against  B.  for  his  share 
of  the  boards.     Vickery  v.  Taft. 

TRUSTEE  ACTION. 

1  If  in  a  trustee  action,  judgment  be 
rendered  both  against  the  principal 
debtor  and  the  trustee,  and  one  ex- 
ecution issue  on  both  judgments 
against  the  principal  debtor  and 
the  trustee,  such  execution  is  irre- 
gular and  void.  Bider  v.  Alexan^ 
deretai.  267 

2  The  act  directing  proceedings  a- 
eainst  absconding  or  concealed 
debtors  provides  that  if  execution 
ghall  issue  against  the  goods  and 
chattels  of  the  principal  debtor  in 
the  possession  of  the  trustee  or 
trustees,  and  a  return  be  made  by 
any  proper  officer  on  such  execu- 
tion, that  such  trustee  or  trustees 
neglected  to  expose  such  goods 
and  chattels,  or  to  pay  the  amount 
of  such  execution,  if  there  be  suffi- 
cient in  hb,  her  or  their  ands  and 
possession,  the  Court  shall  on  mo- 
tion of  the  creditor,  grant  a  rule  to 
show  cause,  why  execution  should 
not  issue  on  such  judgment  against 
such  trustee  or  trustees,  his,  her  oc 
their  proper  goods  and  estate,  and 
a  scire ftunas  cannot  be  substituted 
in  the  place  of  such  motion,  the 
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creifitor  cannot  In  such  cas^  have 
a  remedy  by  scire  facku.  Aldis 
V.  HvE.  S09 

If  a  note  not  negotiable  be  sold  and 
assigned  by  the  payee  to  a  third 
person,  and  notice  of  such  transfer 
be  given  to  the  maker  of  the  note, 
a  subsequent  payitient  of  the  note 
to  the  original  payee  by  the  maker^ 
will  not  avail  bim^  but  he  will  be 
holdento  pay  the  note  to  the  as- 
signee ;  and  if  he  be  summoned  as 
trustee  of  the  original  payee  of  the 
note,  a  disclosure  that  such  trans- 
fft  was  made  and  notice  given  be- 
fore the  service  of  the  process,  will 
discharge  him.  Newd  v.  Adams 
— Lampson  Trustee,  346 

TURNPIKE, 

1  To  support  an  action  io  favour  of 
a  Turnpike  Company  on  a  special 
contract^  for  the  sale  of  a  certain 
number  of  shares  in  their  company 
stock,  it  is  necessary  to  prove  that 
the  company  stock  had  been  divi- 
ded into  a  certain  number  of 
shares,  either  by  the  act  of  incor- 
poration,  or  by  a  vote  of  the  com- 
pany. Fairhttven  Turn.  Co.  v. 
French.  209 

2  An  action  cannot  be  maintained 
in  the  name  of  the  Treasurer  of  a 
Turnpike  Company,  on  a  con- 
tract made  in  the  name  of  such 
Treasurer,  btt  an  action  on  such 
contract  must  be  brought  by  the 
Company  in  their  corporate  name. 
WMtelaw  Treasurer  of  Fassump' 
sick  Turn.  Co.  v.  CaAoofi.       295 

V 

VARIANCE. 

1  A  declaration  in  assumpsit  on  a 
special  contract  to  deliver  cloth  to 
the  pHiintiff,  is  not  supported  by 


eviilance  of  a  contiticl  to  ddver 
cloth  at  the  defendant^  tetiij, 
bat  the  varfance  betweea  tls  ife- 
chration  and  the  contract  fiwd 
is  latal.  Clark  v.  TodsL  tti 
2  In  an  action  oo  a  muiutyipi 
the  sale  of  ahorse,  iftlieMn- 
tion  allege  Aat  the  defesdotiw 
ranted  that  the  horse  was  «it«f« 
seven  years  ok),  and  die  pmf  ^ 
that  tKe  horse  was  seveflfeiHsli 
the  neit  spring  after  tbe  irffl^  lii 
nota.variance  between  fStrnpsd 
and  the  dedaratioii.  flwyr. 
Henry.  IB 

VENDUE  TrrtE. 

See  EjscTMBirr  6. 

V 

USURY. 

If  a  creditor  agree  to  reccife 
than  lawful  Uiterest  for  tbe  fii 
ance  of  an  antecedent  debt,  wd 
such  illegal  interest  be  iockdcdii 
an  obligation,  given  on  a  Mlii- 
roent  of  such  antecedent  dditysdi 
obligation  is  void,  being  for  a  iHi 
of  money  within  the  statute.  Ctr- 
lis  V.  McLaughlin.  ^  in 

w 

WARRANTY.  \ 

A  sound  price  is  not  perse  a  M* 
ranty  of  the  soundness  of  the  arf* 
cle  sold,  and  the  vendor  of  oentt* 
al  property  who  has  adtkuMi^ 
and  is  not  guilty  of  any  frwd  is 
selling  the  same,  and  does  nd  ex- 
pressly warrant  its  somidnei^  '^ 
not  liable  for  any  latent  defedstf 
unsoundness  |therein,  Pernds*^ 
V.  Pierson.  ^ 

See  CovBNAifT. 
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WITNESS. 


A  party  to  the  record  cannot  be 
admitted  as  a  witness.  Benmng' 
ton  ▼•  MeQermes.  44 

An  agent  is  a  competent  witness 
to  prove  the  pajrment  of  money  for 
his  principal^  although  he  be  ac- 
countable to  the  principal,  in  case 
the  principal  cannot  avail  himself 
of  such  payment.  Eoitwum  v. 
Hodgu.  101 

An  inhabitant  of  a  town  is  a  com- 
petent witness  in  a  soit  brought  to 
recover  a  penalty,  although  a  part 
of  the  penalty,  if  recovered,  be 
payable  to  the  treasivy  of  such 
town— clearly  if  such  inhabitant 
is  not  liable  to  pay  taxes  to  such 
town.      Pond  qui  tarn  v.  Sctge. 

250 
On  the  trial  of  an  indictment  for 
passing  a  counterfeit  bank  billr- 


held  that  a  person  who  had  fre- 
quently dealt  with  the  bank,  and 
who  said  that  he  had,  by  that 
means,  become  acquainted  with 
the  hand  writing  of  the  president 
and  cashire,  although  he  had  never 
seen  them  write,  was  a  competent 
witness  to  prove  that  the  names  of 
the  president  and  cashire  on  the 
bill  were  not  their  band  writing. 
State  V.  Ravelin.  295 

In  a  suit  in  which  a  town  is  a  par- 
ty, an  inhabitant  of  such  town,  be- 
fore the  passing  of  the  late  statute, 
was  a  competent  witness  for  such 
town  if  not  a  taxable  inhabitant. 
Town  of  Arlington  v.  Hinds.  431 
A  person  in  the  chain  of  title  is  a 
competent  witness,  if  it  appear 
that  he  has  no  interest  in  the  event 
of  the  suit.    Myers  v.  BroumeJL 

448 
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RULES 


OF  THE 

SUPREME    COURT 

OP  THE 

STATE  OF  VERMONT, 

AS  A 

COURT  OF  LAW, 

AMD  A 

COURT  OF  CHANCERY. 


RULES  IN  CASES  AT  LAW. 

PIKST. 

Orderedy  That  all  actions  cognizable  before  this  Court,  shall  be 
entered  before  the  opening  of  the  Court  on  the  first  day  of  the  ses- 
sion thereof. 

SECOND. 

That  all  causes  brought  to  this  Court  by  appeal  from  any 
County  Court,  shall  be  heard,  tried  and  determined  upon  the  plead- 
ings in  the  Court  below ;  unless  the  party  wishing  to  change  his 
plea,  shall  give  notice  to  the  adverse  party,  in  writing,  of  the  altera- 
tion, amendment,  or  new  plea,  intended  to  be  made,  at  the  time  of 
granting  such  appeal,  or  not  less  than  thirtydays  before  the  session 
of  thtf  Court  to  which  such  appeal  is  taken. 

f  •    ,  THIED. 

That  on  entry  of  every  writ  of  error,  the  plaintiff  in  error  shall 
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deliver  to  the  Court  a  fair  copy  of  the  writ  of  error^  with  the  a»ig»- 
ment  of  the  errors,  or  the  writ  wtU  be  dismissed. — ^And  whenever 
an  issue  of  law  is  joined,  the  party  demurring,  shall  fiimtsh  the 
Court  with  a  fair  Cc»py  of  all  the  pleadings  in  the  cause  on  the 
first  day  of  the  term,  if  the  issue  is  joined  in  the  County  Court,  and 
if  joined  in  this  Court  at  the  time  of  demurring,  and  on  failure  the 
other  party  mi^  amend  without  td'ms. 

FOURTH, 

That  M  motions  for  the  continuance  of  causes,  shall  be  made 
on  the  first  day  of  the  sitting  of  (he  Court,  founded  on  affidavit,  in 
writing,  of  the  person  in  whose  favour  the  motion  is  made,  or  his 
attorney  J  which  affidavit  aball  be  lodged  with  the  Clerk  of  oar 
Court.  And  if  the  raoiion  is  founded  on  the  absence  of  a  witness 
the  affidavit  shall  state  the  name  and  place  of  residence  of  the  wit- 
ness and  the  substance  of  the  testimony  expected  from  him. 

rirTK« 

That  there  shall  be  paid  to  the  Cleifc,  for  his  use,  on  the  filmg 
of  each  affidavit  for  continuance,  twenty-five  cents-^trhose  duty  it 
shall  be  carefully  to  endorse  the  true  day  when  the  same  was  filed 
in  Court,  and  to  keep  the  same  on  file* 

sucTn. 

That  in  all  cases  where  an  order  has  been  made  by  the  Court, 
or  either  of  the  Judges,  for  publication  in  any  newspaper,  it  sfattt 
be  the  duty  of  the  Clerk  to  inspect  such  publication,  whose  certifi- 
cate that  the  same  is  made  in  pursuance  of  said  order,  shall  be  re- 
ceived by  the  Court  as  ^^rtma/acteevidence  that  such  order  bas 
been  complied  with,  and  the  Clerk  shall  receive  twenty-five  cenis 
as  a  fee  for  such  inspection  and  certificate. 

seventh. 

That  whenever  a  party  plainlifi'  shall  enter  a  writ  of  error  in 
this  Court,  he  shall,  on  or  before  Che  second  day  of  the  term,  file 
and  lodge  with  the  Clerk  a  fullrecordof  the  judgment  of  die  Court 
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below,  on  which  such  writ  of  error  was  founded,  properly  certified 
by  the  Clerk  of  said  lower  Court ;  -and  the  same  shall  be  kept  for 
the  infornsttjon  of  this  Coort,  and  the  inspection  of  the  parties,  or 
the  writ  will  be  dismissed. 

SI0HTH. 

That  every  case  to  be  heard  in  this  Court,  in  error,  on  demur* 
rer,  in  arrest  of  judgment,  on  a  case  stated,  case  reserved,  and  on  a 
motion  for  new  trial,  the  counsel  for  each  party  shall,  before  the 
cause  shall  come  on  to  be  argued,  make  out  and  deliver  to  each  of 
the  Judges,  abrieftherein,  fairly  written,  which  shall  contain  the 
principal  point  or  points  intended  to  be  relied  on,  distinctly  and 
concisely  noted  and  properiy  arranged,  and  the  authorities  to  be 
produced,  with  fair  and  dfotinct  references  to  the  case,  book,  and 
pag^  or  in  case  of  More  the  party  in  fkult  wHI  not  bft  heard  in  ar- 
gument 

MINTB. 

That  whenever  the  guardians  of  any  minor,  idiot,  lunatic,  or 
distracted  person,  shall  think  it  necessary  to  the  support,  or  condu- 
cive to  the  interest  of  their  ward,  to  seH  and  convey  his  real  estate, 
and  shall  present  his  petition  therefor  to  either  Judge  of  the  Su- 
preme Court,  such  Judge  may  direct  the  substance  of  said  petition 
and  his  citation  thereon,  to  be  published  in  such  public  newspaper 
as  he  shall  judge  will  most  probably  give  notice  to  all  concerned,  of 
the  premises,  for  such  number  of  weeks  as  he  shall  think  proper, 
the  last  of  which  publications  shall  be  at  least  saity  days  before  the 
session  of  the  Court  to  which  such  petition  shall  be  addressed, 
which  shall  be  deemed  sufficient  notice  to  appear,  and  no  licence  to 
sell  will  be  granted  unless  the  petitioner  shall  file  the  affidavit  of 
two  credible  witnesses  showing  the  propriety  of  the  sale,  the  val- 
ue of  the  estate  to  be  sold,  and  the  responsibility  of  the  persons  exe- 
cuting the  bond. 

TBMTR* 

That  every  petition  or  motion  for  new  trial,  founded  upon  th^ 
discover)  of  new  evidence,  be  accompanied  with  a  statement  of  the 
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preceding  trial  and  the  evidence  given  upon  that  trial,  so  far  as  to 
show  the  applicability  of  the  evidence  relied  upon  as  new  discover- 
ed, and  also  with  the  affidavit  of  the  party  and  witnesses. 

SLftVBNTH. 

That  all  dilatory  pleas  in  actions  originally  entered  in  this 
Court,  shall  be  filed  with  the  Clerk  by  the  opening  of  the  Court  on 
the  second  day  of  the  first  term,  to  which  the  plaintiff  shall  reply  on 
the  opening  of  the  Court  the  fourth  day. 

TWELFTH. 

That  in  all  actions,  brought  pursuant  to  the  fifth  proviso  in  the 
third  section  of  the  Judiciary  Act,  tlie  defendant  shall  plead  by  the 
openuig  of  the  Court  on  the  third  day  of  the  first  term,  to  which 
plea  the  plaintiff  shall  reply  by  the  opening  of  the  Court  on  the 
fourth  day  of  the  term ;  and  that,  in  all  cases  ni  error,  the  defend- 
ant's plea  shall  be  filed  with  the  Clerk  by  the  opening  of  the  Court 
on  the  third  day  of  the  first  term. 

THIRTEENTH. 

That  in  all  other  actions,  all  pleas  shall  be  filed  with  the  Clerk 
within  thirty  days  after  the  first  day  of  the  first  term. — ^Replications 
shall  be  filed  within  twenty  days  after  the  expiration  of  the  said 
thirty  days }  and  twenty  days  shall  be  allowed  to  each  party  for 
£ling  every  succeeding  plea,  until  the  pleadings  are  closed ;  and 
each  party  shall  file  his  plea  with  the  Clerk,  within  the  twenty 
days  allowed  to  him  for  that  purpose. 

FOURTEENTH. 

That  in  any  trial  at  law,  of  an  issue  of  fact,  no  witness  shall  be 
examined  by  more  than  one  counsel  on  each  side. 

FIFTEENTH. 

That  all  exceptions  to  any  opinion  of  the  Court  on  any  trial  of 
an  issue  of  fact,  shall  be  drawn  up  by  the  pafty  excepting,  and  pre- 
sented to  the  Court  for  allowance  within  forty-eight  hours  after  the 
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▼erdict  or  other  decision  of  issue  of  fact,  and  no  exception  will  be 
allowed  onlesi  the  point  relied  upon  shall  have  been  presented  to 
the  Court  in  writing,  if  to  a  decision  of  the  Court^  at  the  time  of 
making  such  decision^  and  if  to  the^chai^ge,  before  the  Jury  shall 
have  retired. 

,  SIXTBKNTH. 

That  no  files,  or  other  record  of  the  Court,  be  suffered  by  the 
Clerk  to  be  taken  out  of  his  office. 

SSVS|«TBtNTH. 

That  all  depositions  read  on  the  trial  of  any  cauM,  sliatt  bt 
lodged  with  the  Clerk,  and  remain  in  his  oAee  subject  to  the  in- 
spection qf  both  parties. 

SIOHTCtfNTH* 

That  whenever  a  deposition  is  read  on  the  trial  of  any  cause 
without  any  exception  to  the  caption  or  form  of  taking,  no  exception 
shall  thereafter  be  taken  to  the  caption  or  form  of  taking  such  dep- 
osition. 

minbtbbnth. 

RiPO&Ts  of  auditors,  referees,  and  road  committees,  shall  be 
filed  with  the  Clerk  by  the  second  day  of  the  term,  or  the  same  will 
be  postponed  to  the  next  term,  and  exceptions  thereto  tc^ether  with 
the  evidence  relied  upon  shall  be  filed  with  the  Clerk  within  two 
days  after  the  report  is  filed,  and  a  copy  of  the  report,  exceptions 
and  testimony,  shall,  at  the  time  of  filing  thereof  be  furnished  the 
Court  by  the  party  excepting,  or  the  report  will  be  aecepted. 

TWENTIETH. 

The  testimony  of  witnesses  to  be  used  for  the  purpose  of  obtaining 
a  divorce  shall  be  contained  in  depositions  taken  in  the  form  requi- 
red by  the  statute  for  taking  depositions  to  be  used  in  civil  causes, 
omitting  tbn  reason  or  cause  of  taking* 
63 
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RULES  IN  CASES  IN  CHANCERY. 


FIRST. 

Ordered^  That  the  wbpana  shall  be  signed  by  a  ChaDcellor, 
and,  with  the  bit],  shall  be  served  in  the  same  manner  as  is  direct- 
ed by  the.  Judiciary  Act  for  the  service  of  writs  of  summons. 

SECOND* 

That  whenever  any  bill  in  Chancery  against  a  person  resident 
without  this  State  shall  be  presented  to  a  Judge  of  this  Court,  such 
Judge  may  make  an  order,  either  directing  personal  notice  by  a 
copy  of  such  bill  and  order  thereon,  to  be  left  with  the  respondent 
by  some  suitable  indifferent  person,  whose  return  shall  be  verified 
by  oath,  or  directing  a  publication  of  the  substance  of  such  bill  and 
order  in  some  publick  newspaper,  three  weeks  successivdy,tbe  last 
of  which  publications  shall  not  be  less  than  four  weeks  before  the 
session  of  the  Court  to  which  the  respondent  shall  be  cited  to  ap- 
pear; either  of  which  orders,  made  and  complied  with,  shall  be 
sufficient  notice  for  the  respondent  to  make  answer  to  sack  bill. 

THIRD. 

That  the  complainant  may  amend  his  bill  before  answer,  plea, 
or  demurrer  filed,  furnishing  the  defendant  with  a  copy  of  the  bill 
as  amended. 

fourth. 

That  t|ie  defendant  shall  enter  his  appearance  on  the  first  day 
of  the  term  in  which  he  is  required  to  appear,  or  the  bill  shall  be  ta- 
ken as  confessed. 

FIFTH. 

That  no  plea  or  demurrer  to  a  bill  shall  be  received,  unless  the 
same  be  filed  with  the  Clerk,  by  the  opening  of  the  Court  on  the 
third  day  of  the  term  in  which  the  defendant  is  required  to  appear, 
or,  if  the  bill  be  amended,  within  twelve  days  after  copy  fumbbed 
as  required  by  the  third  rule. 
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SIXTH, 

That  the  answer  shall  be  filed  with  the  Clerk  within  four  weeks 
from  the  rising  of  the  Court  at  which  the  defendant  is  required  to 
appear,  or  the  plea  or  demurrer  shall  have  been  decided,  or  the 
bill  shall  be  taken  as  confessed,  oh  the  second  day  of  the  next  sue* 
ceeding  term. 

scventh. 

That  the  answer  to  a  bill  brought  to  foreclose  the  equity  of  re- 
demption, shall  be  filed  with  the  Clerk,  and  a  copy  thereof  furnish- 
ed the  Court,  by  the  defendant,  on  the  third  day  of  the  term,  at  which 
he  is  required  to  appear  5  or  an  affidavit  of  the  party,  or  counsel, 
shall  be  filed  with  the  Clerk,  disclosing  facts  constituting  a  substan- 
tial defence,  and  a  copy  thereof  furnished  the  Court  ^  otherwise  the 
bill  shall  be  taken  as  confessed. 

eighth. 

That  at  the  time  of  filing  a  plea  or  demurrer,  the  defendant  shall 
set  yie  same  down  for  argument;  or,  in  default,  an  order  shall  be 
entered  that  the  same  be  overruled. 

NINTH. 

That  the  complainant  shall  except  or  reply  to  the  answer,  and 
file  his  exceptions  or  replication  with  the  Clerk,  or  set  down  the 
cause  for  hearing  on  bill  and  answer  within  four  weeks  after  the 
expiration  of  the  time  limited  for  filing  the  answer,  the  same  having 
been  seasonably  filed,  or  a  decree  of  dismissal  shall  be  entered  on 
the  second  day  of  the  next  succeeding  term. 

TENTH. 

That  exceptions  to  the  answer,  unless  the  defendant  submits 
to  answer  further  gratis,  shall  be  referred  to  a  master,  whose  report 
thereon  shall  be  filed  with  the  Clerk  within  four  weeks  after  filing 
the  exceptions,  or  the  exceptions  will  be  conndered  as  waived ; 
and  if  further  answer  is  required  by  the  report,  it  shall  be  filed  with 
the  Clerk  within  four  weeks  after  the  time  limited  for  filing  the  re- 
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port^  the  same  having  been  sewoatbly  filed,  and  m  fulwtt^  or  if 
the  amended  answer  is  not  conformable  to  the  requisitions  of  the  re- 
port, the  bill  shall  be  taken  as  confessed  on  the  second  day  of  the 
next  succeeding  term.  The  master  will  give  six  days  notice,  to  the 
parties,  of  the  time  when  he  will  hear  the  exiieptions* 

^ .       SLKVSNTH. 

That  the  complainant  shall  rq;ily  to  the  amended  answer,  and 
file  his  replication  with  the  Clerk,  or  set  down  the  case  for  hearing 
on  bill  and  answer,  within  four  weeks  after  the  time  limited  fin- 
filing  the  amended  answer,  the  same  having  been  seasonably  filed, 
or  a  decree  of  dismissal  of  the  bill  shall  be  entered  on  the  second 
day  of  the  next  succeeding  term. 

TW^LtTtt. 

That  the  testimony  of  all  witnesses  shall  be  taken,  in  writing, 
on  oath,  if  residing  within  the  State,  by  a  master — if  residing  wtih- 
eut  the  State,  by  an  exammer  appointed  by  the  Court,  or  by  a  Chan- 
cellor;  and  all  interrogatories  and  cross-iuterrogatories  to  witnesses, 
unless  settled  by  counsel,  shall,  on  application  of  either  part^  be 
prepared  and  settled  by  a  master,  and  filed  with  the  Clerk  within 
|bur  weeks  after  traverse  filed.  Six  days  notice  shall  be  given 
the  parties,  by  the  master,  of  the  time  of  settling  the  interrogato- 
ries; and  the  testimony  shall  be  taken  within  four  weeks  kom 
the  time  of  settlmg  and  fiKng  the  interrogatories,  the  Blaster 
or  examiner  gtving  six  days  notice  thereof  to  Hie  parties^  and 
no  witness,  who  has  been  once  examined,  and  his  testimony 
taken,  shall  be  again  examined,  unless  by  consent  of  parties,  or  or- 
der of  a  Chancellor. 

^HIRTEXNTH. 

That  all  testimony,  to  be  used  in  a  cause,  shall  be  filed  with  the 
Clerk,  and  publication  pass,  within  four  weeks  fh>ra  the  experation 
of  the  time  allowed  for  taking  the  testimony  of  the  witnesses.  On 
application  to  a  Chancellor,  and  sufficient  cause  shewn,  the  time  for 
taking  and  publishing  testimony  may  be  extended  four  weeks  be- 
yond the  time  herein  limited. 
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FOUETIKNTH. 

That  within  foor  ureeks  after  publication  has  passdii  either  par- 
ty, objecting  to  the  credit  or  competency  of  a  witness,  may  take 
testimony^  before  a  master  or  examineri  relative  iheteto— 41e  with 
the  Clerk  and  publish  the  same,  the  master  or  examiner  giving  to 
the  adverse  party  six  days  notice  of  the  time  of  taking  such  testimony. 

FIFTEENTB. 

That  all  biUs  in  Chancery,  hereafter  to  be  brought,  and  all  de- 
crees for  ugnature,  shall  be  endorsed  or  signed  by  some  solicitor  of 
the  Court,  subscribed  with  his  own  hand  ai  the  foot  of  such  bill,  pe- 
tition or  decree,  who  shall  be  answerable  for  the  propriety  of  the 
form  and  language  of  the  same,  and  correctness  of  such  decree ;  lufid 
DO  decree^  in  which  are  erasures  or  interlineations,  will  be  signed, 
unless  the  same  are  noted  at  tke  foot  of  the  decree  and  above  the 
signature  of  the  solicitor. 

Sixteenth. 

That  no  decree  will  be  recorded  by  the  Clerk,  till  the  expira- 
tion of  twenty  days  from  the  rising  of  the  Court  at  which  the  same 
is  made,  and  no  decree  will  be  suspended  by  a  petition  for  rehear- 
ing, unless  the  same  is  served  upon  the  adverse  party  within  the 
said  twenty  days,  nor  unless  a  Chancellor  shall  certify  thereon  that 
the  decree  ought  to  be  thereby  suspended. 

seventeenth. 

That  no  injunction  will  issue  to  stay  proceedings  at  law,  in  a 
case  in  which  a  verdict  has  been  given  or  damages  assessed,  unless 
a  sum  of  money  equal  to  the  amount  of  the  debt  or  damages,  as  se- 
curity therefor,shall  have  been  deposited  with  the  Clerk  of  thb  Court. 

eighteenth. 

That  an  injunction,  issued  by  a  single  Chancellor,  may,  by  such 
Chancellor,  or  any  two  Chancellors,  be  dissolved  in  their  discretion  ; 
bat  in  no  case  will  such  injunction  be  dissolved,  unless  the  defend- 
ant, applying  therefor,  shall  have  filed  with  the  Clerk  his  answer 
to  the  bill,  and  shall  produce  an  attested  copy  thereof,  and  proof  of 
his  having  notified  the  orator  of  the  time  when  he  will  so  apply  to 
the  Chanceiler  or  ChanceUors. 
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NINETJI^ENTH. 

TitAT  all  exceptions  to  a  master's  report  shall  be  filed  with  the 
Clerk,  and  a  copy  of  the  report  and  exceptions  furnished  the  Court 
within  twenty-fonr  hours  after  filing  tfie  report  and  notice  thereof. 

TWENTIXTH. 

That  all  notices,  required  to  be  served  upon  the  party,  may  im 
lieu  thereof  be  served  upon  the  solicitor  of  record  in  the  cause. 

TWENTT-PIBST. 

That  all  bills,  answers,  pleas,  decrees,  and  copies,  shall  be  foir- 
ly  and  legibly  written,  or  the  same  will  be  rejected. 

TWENTT-SSCOND. 

That  the  orator,  in  every  suit  in  Chancery,  shall  deliver  to  the 
Court  a  fair  copy  of  the  bill,  at  the  opening  of  the  Court,  oo  the 
second  day  of  the  term,  and  the  defendant  shall  deliver  to  the  Court 
a  fair  copy  of  his  answer,  plea,  or  demurrer,  at  the  time  of  filing  the 
same;  and  on  failure  of  the  orator  the  bill  will  be  dismissed,  and  on 
failure  of  the  defendant  the  bill  will  be  taken  as  confessed, 

TWENTY-THIED. 

That  in  every  case  to  be  heard  in  Chancery,  on  demurrer^  oa 
plea,  on  bill  and  answer,  and  on  traverse  of  the  answer,  the  coiinael 
for  each  party  shall,  before  the  same  shall  come  on  to  be  heard, 
make  out  and  deliver  to  each  Judge,  a  brief  therein,  foirly  written, 
to  contain  the  point  or  points  of  law,  equity,  and  fact  intended  to  be 
relied  on,,  distinctly  and  concisely  noted  and  properly  arranged  7 
and  under  each  the  authorities  to  be  produced,  with  fair  diuinct 
references  to  the  case,  book,  and  page,  and,  as  far  as  shall  depend 
on  concession  or  proof,  with  distinct  and  concise  references  to  the 
concession,  document,|and  other  proof  in  the  cause ;  and  in  case  of 
neglect,  the  party  so  neglecting  will  not  be  heard  in  argument. 

twenty-fourth. 

That  the  party,  wishing  the  time  extended  6eyond  the  time 
limited  in  any  rule  for  the  performance  of  any  act  or  thing  required 
by  such  rule,  or  to  avoid  any  order  or  decree  consequent  upon  his 
having  neglected  to  comply  with  any  rule,  shall,  before  the  exptra* 
tion  of  such  time  as  is  appointed  in  the  rules,  in  the  former  case,  and 
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before  the  entry  of  such  order  or  decree  upon  the  docket,  in  the  lat- 
ter case,  file  his  petition  with  the  Clerk  for  that  purpose  in  open 
Court,  and  give  notice  thereof,  together  with  an  affidavit  setting 
forth  the  cause  of  such  application,  and  furn'ish  the  Court  with  a 
copy  of  the  same. 

TWKNTY-FIPTH. 

That  in  case  of  neglect,  and  noncompliance  with  any  rule,  (ex- 
cepting such  as  require  copies  for  the  Court)  unless  a  petition  and 
affidavit  shall  have  been  filed,  as  is  required  in  the  next  preceding 
rule,  the  Clerk  will  enter  (without  special  direction  of  the  Court) 
upon  the  docket  such  order  or  decree  as  the  party  claiming  the  ben*- 
efit  of  the  rules  for  such  neglect,  is  entitled  to  and  shall  direct ;  and 
in  case  of  neglect  to  comply  with  any  rule  which  requires  copies  to 
be  furnished  the  Court,  such  rule  will  be  enforced  by  special  order 
of  Court. 


ADMISSION  OF  ATTORNIES  AND  SOLICITORS. 

FIRST. 

That  hereafter,  when  any  Attorney,  who  has  been  admitted  to 
the  County  Court,  and  has  practised  with  reputation  therein,  for 
three  years,  shall  apply  for  admission  as  an  Attorney  of  this  Court, 
which  application  shall  be  made  at  the  stated  term  of  the  Court  in 
the  County  where  such  candidate  resides,  the  Court,  on  the  recom- 
mendation of  the  bar  of  such  County,  will  appoint  a  committee  of 
the  members  of  such  bar,  to  examine  into  the  character  and  qualifi- 
cations of  such  candidate ;  and  if  such  committee  find  the  candidate 
qualified,  they  shall  recommend  him  to  the  Court  for  admission. 

SECOND. 

And  whenever  the  Attorney  applying  for  admission  as  aforesaid, 
shall  wish  to  be  admitted  as  solicitor  in  the  Court  of  Chancery,  it 
shall  be  the  duty  of  the  said  committee,  so  appointed  as  aforesaid,  t^^ 
examine  into  the  qualifications  of  the  candidate,  who  shall  be  a^|*" 
ted  by  the  Court,  on  the  recommendation  of  such  comir*^^>  ^^ 
wrhtng. 

THIRD. 

That  when  any  Attorney  of  this  Court  -^"  ®PP'3^  ^^^  admission 
as  solicitor  in  the  Court  of  Chancery,  c  ^^^  recommendation  of  the 
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bar  of  the  County  in  which  he  resides,  the  Court  shall  appoint  m 
committee  of  such  bar,  to  examine  into  the  qualifications  of  uc^ 
candidatei  who  shall  be  admitted  on  the  recommendation  of  such 
committee,  in  writing. 

FOURTH. 

That  no  attorney  or  solicitor  of  this  Court,  shall  enter  bail  in 
any  suit  or  process  which  is  or  shall  be  pending  in  the  Suprepie 
Court  or  Court  of  Chancery. 

The  foregoing  Rules  are  hereby  established  as  the  Rules  9i  Prac- 
tice in  said  Court;  and  all  Rules  heretofore  established  as  ikm 
Rules  of  Practice  therein  are  hereby  repealed. 

RICHARD  SKINNER,  Chief  Judge. 

JOBL  DOOLITTLE,  (  ^,     .    .     r„j„^ 
ASAAIKINS,  l^f^^'J^^^ 

Mancke9tery  lUth  of  December,  A.  D.  1824. 


AN    ESSAY       rr 

On  the  Law  of  Contracts^  for  the  payment  of  Spe- 
cific Articles.     By  Daniel  Chipman. 

For  sale  by  Horace  Janes,  St.  Albmis. 

E.  i{  T.  Mills,  Burlington. 

E.  P.  Waltoj^t,  MontpeUer. 

William  Fay,  Rutland. 

Chauncey  Goodrich,       Castltton. 
HoLBROOK  &  Fessenden,  Brattkborou^, 
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William  Gould  8r  Co.  Albany. 
G.  M.  Davison,  Saratoga  Spr^s. 

Gould  &r  Banks,  JYew^York. 

O.  D.  CooK^^  So??9,      Hartford.  ; 

s^UMMINGS,HlLLlARD  &  Co.  Boston.  ' 

Pren'tiss,  Keene. 
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STATE  OF  VERMONT. 


CVRTU  V9.  HUBBIL. 

The  plaiotitf  and  the  defeiMlaiit  irere  both  heirs  at  lew  of  the  estate  of  £.  C. 
and  the  plaiottf  was  adauoiitrator  of  said  estate.  The  plaintii'  deUrered  to 
the  deffendant  certain  artideB  of  penooal  property  beloogios  ^o  said  eiute, 
vdaed  at  a  cpdaia  mub,  for  which  the  dcfendaet  gave  hit  receipt,  by  which  he  • 
promiied  to  account  to  the  ||hietiff  Cor  the  laid  properly  on  a  lettlement  of 
'  said  estate.  la  aa  action  of  auumfsU  on  laid  leoeipt-^held  that  the  plaintiff 
to  tupport  bis  action  must  ibow  by  the  records  of  the  Court  of  Probate  a  let- 
tlemeot  of  laid  estate. 

THIS  was  an  action  of  oMu^sit  on  a  certaiq  receipt.  In  wri.  ^jf„^|J^' 
tiagy  for  auodry  articles  of  personal  property,  of  the  estate  of  £.      1824. ' 
Camp,  valued  at  a  tpecifick  sum,  to  be  accounted  for  by  tbe  defen- 
dant to  the  plaintiff  on  a  settlement  of  tbe  estate. 

On  trial  upon  the  general  issue,  it  appeared  in  evidence,  that  the 
respective  wives  of  the  plaintiff  and  defendant  were  heirs  at  law  of 
the  estates  of  Luke  Camp,  and  Elizabeth  Camp,  relict  of  said 
Luke ;  and  that  Luke  Camp  dying  first,  the  plaintiff  was  appoint-  ^ 
I  ed  administrator  deionis  non  of  his  estate,  Jan.  2, 1817y  and  that 
Elizabeth  Camp  having  deceased  in  the  mean  time,  he  was  also  ap- 
pointed administrator  of  her  estate  on  the  7th  of  Jan.  18ir.  It 
also  appeared  that  under  an  order  of  the  Judge  of  Probate,  the  two 
estates  were  consolidated  on  the  4th  of  Aug.  1818, 
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CkUUnden^  A  certified  copy  of  the  records  of  all  the  proceedings  of  tfae 
?824^'  Probate  Court,  in  relation  to  these  estates,  was  produced  on  the  tri- 
al, from  which  it  also  appeared  that  an  inventory  of  Elizabeth 
Camp's  estate,  amounting  to  |(580  25,  wa^  returned  Jane  2d, 
1818 — that  an  order  for  the  sale  of  the  real  estate  of  Elizabedi 
Camp,  for  the  payment  of  debts,  was  obtained  by  the  plaintiff  Aif. 
4th,  1818-^  return  of  the  sale  made  on  the  7th  Dec.  1819,  and 
the  plaintiff's  account  as  administrator  allowed  on  the  same  day. 

The  Court  instructed  the  Jury  that  this  record  was  sufficient  ev- 
idence of  the  settlement  of  the  estate,  so  as  to  entitle  the  pkintif 
to  a  return  of  the  articles  receipted,  on  notice  thereof  and  demand  j 
and  the  Jury  returned  a  verdict  for  the  plaintiff  accordingly. 

And  now  upon  a  motion  to  set  aside  the  verdict  and  grant  a  new 
trial,  founded  upon  exceptions  to  the  opinion  of  the  Court,  it  was 
contended  by  the  counsel  for  the  defendant,  that  it  does  not  appear, 
from  an  inspection  of  the  whole  record,  that  the  plaintiff,  in  his  set- 
tlement, has  accounted  for  all  the  real  or  personal  estate  of  Luke 
Camp— Thit  having  procured  from  the  Judge  of  Probata  an  ofder 
consolidating  both  estates,  he  is  bound  to  show  a  final  and  com- 
plete settlement  of  both ;  for,  without  such  showing,  the  true  ^bia. 
tion  of  neither  can  appear :  and  the  allowance  of  an  account  of  as 
administrator  is  no  evidence  of  a  final  settlement  of  the  estate,  un- 
less it  shall  appear  from  the  same,  that  all  the  property  inveotoried, 
both  real  and  personal,  has  been  accounted  for. 

Bi/  the  Court.  It  is  obvious  from  the  relative  situation  of  tfaoe 
parties,  and  the  tenor  of  the  receipt,  that  it  was  their  axpectafiooat 
the  time  of  its  execution,  that  this  amount,  at  least,  of  the  estateaf 
Elizabeth  Camp,  would  remain  for  the  defendant  in  right  of  in 
wife,  on  a  final  settlement  of  the  estate ;  and,  in  such  event,  aa  •► 
knowledgement  of  the  receipt  of  so  much,  as  heir,  would  bare  been 
a  sufficient  accounting  for  the  property  specified  and  estimated  in 
the  receipt.  The  settlement  contemplated  in  the  receipt  was  soch 
an  one  as  that  the  respective  rights  of  the  parties  could  be  ascer- 
tained and  determined  by  lU — The  plaintiff  did  thereby  take  opoi 
himself  to  effect  such  a  settlement  as  that  the  defendant  could  ascer-  * 
tain  from  it  wherefore  the  goods  were  demanded  before  the  phiittff 
would  have  a  right  to  demand  them :    And  it  must  be  coofiMed 


Digitized  by  CjOOQ IC 


OP  THE  STATE  OF  VERMONT.  H 

that  upon  an  inspection  of  the  whole  records  relating  to  these  es-  Chittmdin, 
tales,  (which  are  very  voluminous)  such  a  settlement  does  not  ap-     ^i  8247* 
pear.  v^N""^ 

The  consolidation  of  the  two  estates  was  an  improvident  act ;  C"*^*^ 
for  the  surplus  of  the  one  was  not  liable  to  be  taken  to  eke  out  the  Hubbel. 
insolvency  of  the  other :  besides,  the  whole  of  the  estate  of  Luke 
Camp,  not  otherwise  accounted  for,  does  not  satisfactorily  appear, 
from  the  records  offered,  to  have  gone  into  the  consolidation.  The 
plaintiff  has  thereby  rendered  it  impossible  for  him  to  show,  at  least 
by  this  record,  how  the  estate  of  Elizabeth  Camp  stands  on  settle- 
ment, or  indeed  whether  it  is  settled  at  all.  The  instruction  to  the 
Jury  therefore,  as  to  these  records,  was  incorrect ;  and  the  verdict 
is,  for  that  cause,  set  aside*,  and  a  new  trial  granted. 

Charks  Adams  Attorney  for  the  plaintiff. 

Griiwold  and  FoUei  for  the  defendant. 


LowRBT  V8.  Baknbt  and  Rbad. 

In  Error. 

If  a  Sheriff  admit  a  prifoaer  to  tbe  liberties  of  tiie  prisoo  in  a  ease  not  provided 
lor  by  law,  he  it  (ailty  of  to  escape  ;  and  if  he  take  a  bead  to  iodeamify 
bioitelf  agatott  such  escapa,  such  hood  it  void. 

THIS  cause  came  up  on  a  writ  of  error  from  the  County  Court  chiUenden, 
for  the  County  of  Chittenden.  Heman  Lowrey,  Sheriff  of  the  Coun-   ''"J^^' 
ty  of  Chittenden,  commenced  an  action  of  debt  on  a  gaol  bond 
against  William  Barney  and  Ebenezer  Read,  before  a  Justice  of  the 
Peace,  which  came  to  said  County  Court  by  appeal 

The  declaration  was  in  the  common  form,  to  which,  the  defen- 
dants in  the  Court  below  pleaded  in  bar,  (admitting  the  commh- 
ment  of  the  said  William  Barney  his  admission  to  the  liberties  of 
the  prison,  and  the  execution  of  the  bond  cm  that  occasion,  by  the 
defendants,  as  set  forth  in  the  plaintiff's  declaration)  that  the  said 
William  Barney  remained  within  the  liberties  of  said  prison,  and 
did  not  depart  therefrom  until  having  taken  the  oath  provided  by 
the  act  relating  to  gaols  and  gaolers,  and  for  the  relief  of  persons 
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C/uUmden,  imprisoD^d  therein,  he  was  by  a  Court  of  gaol  delivery  iecally  dii- 
^824^*    chai^ged  from' his  said  imprisonment^  secting*  forth  the  piooeecfii^ 
of  the  Court  of  gaol  delivery  in  due  and  legal  form* 

To  which  plea  in  bar  the  plairUiii  repliedj  that  although  true  it  n 
thatthesaid  William  Barney  was  discbarged  from  prison  and  did 
depart  therefrom,  in  the  manner  set  forth  id  the  said  plea  in  b^i 
yet  the  said  execution  •  in  tJie  said  pica  hi  hut  me[ition^cd|  aod  aa 
which  the  said  Barney  was  committed^  Mras  not  issaed  on  a  judg- 
ment rendered  in  a  proper  action  of  debt^  covenant,  cooitmct  or 
promise ;  or  for  costs  on  stbatementj  non^uit^  discontinuance  or  d^ 
raurreri  according  to  the  statu tt^  In  §vich  crises  made  and  provicf«!<f ; 
but  the  said  execution  issued  upon  a  judgment  rendered  upon  &a  m^ 
dUa  querela^  for  the  damagtes  and  costs  set  forth  In  tlie  pblaiiiTi 
declaration. 

To  which  replication  the  defendants  demurred;  ^ndlht  Cotm 
below  rendered  judgment  for  the  defendants  j  to^  reveiK  which  ti« 
plaintiff  brought  this  writ  of  error,  which  at  the  present  ttrm  cao^ 
on  to  be  heard  on  the  plea  There  U  no  Error ^ 

Thompson  and  Richardson  for  the  plaintiBl      ^ 

In  any  view  which  can  br  taken  of  this  case^  the  gaol  bondU 
valid,  and  obligatory  upon  the  defendantSj  and  the  phintlS'is  enti- 
tled to  judgment  upon  it. 

1. — The  Clerl^  who  issued  the  execution,  not  baviog  certi^ed 
the  nature  of  the  action  in  wliicli  tlte  judgment  was  reodCTed,  iiip 
peared  upon  the  face  of  it  to  be  ^  c;jse  in  which  the  Shmff  wv 
bound  to  admit  the  prisoner  to  the  liberties  of  the  prison.  Use 
SherifT  was  l^  law  not  only  authorized^  but  compelled  to  take  tk 
bond^  or  to  admit  the  prisoner  to  the  liberties  without  any  iadem- 
nity. 

2. — Barney  and  Read  having  entered  into  this  bond  vdnotacyi, 
cannot  excuse  themselves  kom  tbe  penalty,  by  the  proceedings  of 
the  Court  of  gaol  delivery ;  for  as  that  Court  had  no  jurisdictioao^ 
the  case,  their  proceedings  arc  void^ 

3.-*The  creditor  in  the  execution  mu&t  liave  a  remedy  &omf- 
where;  and  dearly  he  cannot  have  a  re n^edy  against  the  Shtni^ 
He  was  necessarily  governed  by  the  face  of  the  execuiioBr*"^ 
coidd  not  be  answerable  for  the  proceedings  of  the  Court  of  ga£^d^ 
livery.    And  he  can  have  no  remedy  against  the  Clerk  whosigp* 
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td  the  exQCtttioDi  because  k  does  not  appear  to  beacaseiowUch  CkUuntkn^ 
Ihe  law  foqairedhkn  to  kisert  in  the  necntran  the  flatus  /is^' 

tkm  in  which  the  jiic%raent  was  rendered.  s^^->/-<^/ 

Lowrey 

Griswold  and  Fotkt  for  the  defendants,  *«• 

In  support  of  the  judgment  rendered  by  tlie  Court  below,  the  de->  aed  Remi. 
fendants  contended 

1. — The  plaintiff  in  error,  who  acted  in  his  official  capacity  of 
Sheriff  of  the  County  of  Chittenden,  was  not  authorized  l^y  law  to 
admit  the  defendant  Barney  to  the  liberties  of  the  prisoo,  on  the 
execution  described  in  the  plaintiff's  declaration. 

The  statute  provides  that  any  person  imprisoned  and  in  gaol  up» 
on  an  execution  founded  on  a  proper  action  of  debt,  covenant,  con- 
tract or  promise,  shall  be  admitted  to  the  gaol-yard— such  prisoner 
first  giving  bcmd  to  the  Sheriff,  &c. 

From  the  plaintiff's  declaration  it  appears,  that  the  executicm  on 
which  Barney  was  committed  was  not  founded  on  a  pn>per  action 
of  debt,  covenant,  contract  or  promise.  The  Sheriff,  then,  was  not 
authorized  by  law  to  admit  Barney  to  the  liberties  of  the  prison,  or 
to  take  the  bond  in  question,  Jbut  was  guilty  of  an  escape  in  suffer- 
ing Barney  to  go  at  large.    Stat.  Vol,  I.  283. 

2. — ^Whenever  a  Sheriff  permits  a  voluntary  escape  of  a  person 
confined  ibr  debt,  he  cannot  legally  retake  kirn ;  and  if  he  do  re- 
take him,  he  b  liable  to  an  action  of  (Use  imprilonnient.  2  T.  R. 
172.    ^  idem  40.    2Bac.240. 

The  object  of  Imprisonment  for  debt  is  to  compel  the  ddl)tor  to 
make  satisfaction  of  the  debt  to  the  creditor.  If  then  the  Sheriff  ei- 
ther bail  a  prisoner  in  a  case  where  he  is  not  bailable,  or  suffier  him 
to  go  at  large,  though  with  a  keeper,  for  ever  so  short  a  time,  it  is  an 
escape.  2  Bac.  237«  A  bond  or  other  security  taken  in  eiich  case, 
to  save  the  Sheriff  harmless  is  void.    5  Coke  101—102. 

d.«-4!f  however  it  be  considered  that  the  Sheriff  was  aothorized 
by  law  to  take  the  bond  in  question,  and  that  it  was  a  good  and  le- 
gal security  to  him  against  the  escape  of  Barney ;  yet  we  insist  that 
the  plaintiff  b  barred  of  his  remedy  on  the  bond  by  the  discharge  of 
Barney  bythe  Courtof  gaol  delivery  as  set  forth  m  the  pleadings. 

The  40th  section  of  the  act  relating  to  gaols  and  gaolers,  and  for 
the  tdtef  of  persons  imprisotted  therein,  provides  for  tlie  dbchaif  e 
ti  aH  peiran  imprisoned  by  virtue  of  any  execution  issued  on  a 

Digitized  by  VjOOQ IC 
\ 


14  CASES  IN  THE  SUPREME  COURT 

Ckiitenden,  jadgmeiit  rendered  in  a  proper  actiMi  of  dd>t,  covenantycontraet  or« 
^824^*    promise ;  or  for  costs  recovered  on  abatementi  nonsok^  < 


ance  or  demarrer.  There  is  a  striking  similantj  in  the  pliraseqkgy 
^^^^  of  this  and  that  of  the  1 1th  section  of  the  same  act,  whkh  pctmdB 
^^2d.  ^^^  ^^  admissionof  prisoners  to  the  libnerties  of  the  prisoiu  It  is  efi- 
denHhat  the  L^lature  intended  to  extend  the  privilege  of  tiie  poor 
debtors'  oath  to  all  bailable  cases ;  and  a  literal  constractiotof 
the  act  would  carry  it  still  farther;  for  it  is  expressly  prafided; 
that  prisoners  may  be  admitted  to  the  poor  debtors'  oath,  wka 
committed  for  costs  in  certain  cases;  and  it  is  at  least  doriidoi 
whether  the  Sheriff  could  lawfully  adroit  such  prisoners  to  the  Bh 
erties  of  the  prison. 

It  is  conceived  that  no  case  can  be  shown,  where  a  prisoner  Iw 
been  denied  the  poor  debtors'  oath,  it*  entitled  to  the  liberties  of  the 
prison. 

On  no  principle  then,  cka  the  Sheriff  be  entitled  to  recover  oa 
th*is  bond ;  if  Barney  was  not  entitled  to  the  liberties  of  ^  V*^9<M} 
the  bond  we  have  seen  is  void ;  if  he  was  entitled  to  the  /ibertks 
of  the  prison  the  bond  is  valid,  and  the  discharge  by  the  Cent  of 
gaol  delivery  equally  so.  ^ 

AiKENS  J.  delivered  the  opinion  of  the  Court 

The  errors  assigned  are,  That  the  declaration  and  replicatioii  ti 
the  plaintiff  were  adjudged  to  be  insufficient  in  law,  and  that  the 
defendants  recover  of  tha  plaintiff  their  costs. 

In  order  to  determine  the  sufficiency  of  the  declaration,  it  be- 
comes necessary  to  enquire  whether  it  sets  forth  such  a  bond  as  the 
sheriff  was,  by  law,  authorized  to  take.  For  a  gaol  bom^  hea^ 
a  creature  of  the  State,  if  it  is  taken  in  a  case  where  none  by  law  cm 
be  received,  it  is  necessarily  void,  and  no  sufficient  declaration  cm 
be  predicated  upon  it. 

This  declaration  describes  the  bond  as  having  been  given  opon  the 
admission  of  a  debtor  to  the  liberties  of  the  prison,  in  a  case  what 
the  debtor  stood  committed  npon  an  execution,  issued  upon  a  jadg- 
ment  rendered  against  him,  on  audita  querek^nt  the  saiHii  oat 

Moses  Benedict,  for  ten  cents  damages  and  for  ^14,95  costs  of 
suit.  The  only  statute  then  in  force  giving  authority  to  the  Shenff 
to  take  a  gaol  bond,  which  can  have  any  bearing  upon  this  case,  (it 
not  being  a  judgment  for  costs  simply)  is  the  10th  section  of  the  aft 
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relating  to  gacdi  and  gaolers^  passed  March  9thf  1797)  which  pro-  CMtndm, 
vides  in  substance,  that  any  person  imprisoned  in  gaol  upon  execu-     Yb;^.  * 
tion,  founded  on  a  proper  action  of  debt,  covenant,  contract  or 
promise,  sliaU  be  admitted  to  the  liberties  of  the  gaol  yard ;  such 
prisoner  first  giving  bond  to  the  Sherifi*,  &c. 

An  amUta  querela  is  not  a  proper  action  of  debt,  covenant,  con- 
tract or  promise;  for  it  does  not  lie  to  enforce  the  payment  or  to 
recover  damages  for  the  non-performance  of  either.  It  b  descri- 
bed by  Blackstone  in  his  Commentaries,  and  in  2  Coke  29^  as  be» 
ing  an  action  in  the  nature  of  a  suit  in  equity.  It  is  rather  an  equi- 
table action  in  the  nature  of  trespass,  by  which  the  complainant 
seeks  to  be  relieved  from  some  oppressive  injustice,  brought  under 
colour  of  legal  process  by  the  complainee,  and  to  recover  the  dam- 
ages consequent  thereon.  It  is  not  a  case  withm  the  statute.  The 
bond  therefore  was  void,  and  (he  Sheriff  guilty  of  a  voluntary  es- 
cape in  admitting  the  defendant,  Barney,  to  the  liberties  of  the 
prison. 

But  if  the  law  were  otherwise  oo  this  point,  the  judgment  of  the 
County  Court  must,  nevertheless,  be  affirmed ;  for  by  the  i2th  sec- 
tion of  the  same  act,  authority  is  given  to  a  Court  of  gaol  delivery, 
to  discharge  a  prisoner,  on  being  admitted  to  the  poor  debtors' 
oath  in  aU  caaef,  ^here  by  the  10th  section,  the  Sheriff  is  empow- 
ered to  admit  him  to  bail ;  in  which  case  the  defendants'  plea  In 
bar  must  necessarily  avail  them. 

It  has  been  urged  in  argument  for  the  plaintiff  in  error,  that  inas- 
much as  the  nature  of  the  action  in  which  the  judgment  was  ren- 
dered was  not  inserted  in  the  execution,  the  Sheriff  was  bound  to 
admit  to  the  liberties,  and  accept  of  the  bond.  But  it  does  not  fol- 
low that  because  the  Legislature  have  directed  the  authorities  issu- 
ing executions,  to  insert  therein  the  nature  of  the  actions,  in  certain 
specified  cases,  the  Sheriff  is  authorized  to  admit  to  the  liberties,  in 
all  other  casesr.  Previous  to  the  act  of  the  31st  January,  1804,  the 
Sheriff  was  left  to  ascertain  the  nature  of  the  action,  in  all  cases,  in 
such  manner  as  he  could.  It  is  indeed  to  be  regretted,  that  since 
the  Legislature  have  attempted  to  remedy  that  inconvenience,  the 
provision  does  not  extend  to  every  case  within  it. 

It  has  also  been  attempted  to  sustain  this  action  on  the  ground 
that  the  bond  was  a  vohmtory  bond,  and  therefore  binding.     But 
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CkOtatJUn,  thb  is  inadoilftsible.—- To  give  it  validity  en  that  ground,  voiAdbe 
^Ym"*    P^^H  it  in  the  power  of  tlie  Stieriff  to  admit  hb  priaooer  to  baO  w 
allcaaea. 

The  judgment  of  the  County  Court  b  therefore  affirmed. 


Ckmrt  of  Proictfe-— Wilson  and  WhitK|  proaecaton. 

vs. 

Kbblbr  and  WoosTBa. 

Iran  Adnioiitrator  d$  b§ni$  nm  Deflect  to  dial«  bd  inveatory  ciT^IJ  tht«tt«l*tf 
the  d«ceaitd,  real  and  penoim],  whkli  remained  iioadmiDJ5l»«d  {>/ tire  ^^ 
aer  AdmlDittrator,  and  retofo  the  ifiai«!  to  (he  Court  of  Pfobate  vithia  tht 
time  limited  bj  the  Court,  it  h  a  breach  or  tbc  cotiditjap  ^(his  bcmti. 

If  foch  administrator  aef  iect  to  lettle  Ibc  Decouot  tyT  hj«  adj^btrtrHtiisci  «iUiiq  tfat- 
time  limited,  it  is  a  breach  of  the  condition  of  the  ftdiBtBicirmti<»'baid^-«l 
will  a  Kttlemeot  of  the  accoont  of  hij  adniinistrQiioo*  after  i%c  oammcKiwM 
of  a  Mlit  on  the  admiabtratioD  bond,  and  after  judgment  therFio  by  idiJiaS, 
liir  the  penal  lami  tate  the  eondJtiou.  or  b^r  the  Hctioo  oa  ibt  boa  J. 

^MtJmT'      THIS  was  an  action  of  debt  on  m  administration  bond  exiKa- 
1824.      ted  by  Elijah  Keeler  and  Lyman  Woosier,  on  granting  lo  the  nkt 
Keeler  letters  of  adminbtration  de  bonis  non  on  the  egt&teof  Chvki 
McNeil,  deceased. 

The  declaration,  after  setting  forth  the  bond  with  the  a>n<Mt]Qn 
in  common  form,  proceeded  to  assign  breaches  of  the  conditbuai 
follows : — *^  Now  the  said  Court  of  Probate  fur  the  Dblrkl  of  Ciut- 
fenden  saith,that  after  the  exectttlon  of  the  writing  obllgniorj  afort- 
said,  to  wit,  on  the  1st  day  of  March,  I  Sid,  at  Charlotte  m  lit 
County  of  Chittenden  aforesaid^  gnods,  ch^tels,  righu ,  cmltts  ifid 
estate,  which  were  of  the  said  Charlus  McNeil,  not  adminktered, 
to.the  amount  of  eight  thousand  dolUrs,  came  t6  the  batuis  andpva* 
session  of  the  said  Elijah  Keeler^  administrator  de  ^onk  aon  m 
aforesaid ;  and  that  the  said  Elijah  keeler,  adtninlstraKv  tk  htmu 
non  as  aforesaid,  has  not  exhibited  or  caused  to  be  exbibtted^  tntr 
the  registry  of  the  Court  of  Probate  for  said  District  of  Cbltteodeii. 
any  inventory  of  the  goods,  chattels,  rights,  credits  and  eaSK^ 
which  were  of  the  said  Charles  McNeil  deceased,  not  ndniinistmil 
or  of  any  other  goods,  chattels,  riglit^,  credits  or  tetete,  which  tcft 
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of  the  said  Charles  McNeil  deceased,  Although  the  time  set  and  lim-  Ckitundm, 
ked  in  the  condition  of  the  said  writing  obligatory,  for  exhibiting     ^YT* 
or  causing  to  be  exhibited  such  inventory  has  long  since  elapsed, 


aad  that  the  said  Elijah  Keeler  has  not  made  or  caused  to  be  made  ^  vniite"^ 
,  any  account  of  bis  administration,  of  the  goods,   chattels,  rights,       ««• 
credits  and  estate,  which  were  of  the  said  Charles  McNeil  deteased,    Wootter. 
according  to  the  condition  annexed  to  the  said  writing  obligatory, 
although  the  time  set  and  limited  in  and  by  said  condition  for  so  do- 
ing has  long  since  elapsed ;  but  has  neglected  and  refused  to  ren- 
r  der  unto  the  said  Court  of  Probate  for  the  Dbtrict  of  Chittenden 
any  account  of  his  administration,  although  he  the  said  Elijah  Kee- 
ler was  afterwards,  to  wit,  on  the  27th  day  of  June,  1820,  at  Bur- 
lington, in  syd  District  of  Chittenden,  by  the  Honorable  Jabez 
[  Penniman,  then  Judge  of  Probate  for  said  District,  ordered  and  di- 
rected to  make  and  render  to  said  Judge  of  the  Court  of  Probate 
aforesaid  an  account  of  his  administration  as  aforesaid ;  and  has 
I  wasted  the  goods,  chattels,  rights,  credits  and  estates  which  were  of 
the  said  deceased. 

And  the  smd  Court  of  Probate  for  the  District  of  Chittenden  fur- 
,  ther  saith,  that  on  the  5th  day  of  April,  1811,  at  Charlotte,  in  said 
Diairict  of  Chittenden,  Erasmus  Towner,  Francis  Brakenridge,  and 
'  Wm.  Williams,  Commissioners  duly  appointed  by  the  said  Court  of 
f  Probate  to  examine  and  adjust  the  daims  of  the  creditors  of  the  said 
^  Charles  McNeil  deceased,  represented  insoWent,  among  other  cred-  ^ 

itors  of  said  estate,  found  due  and  allowed  to  James  Wilson,  late  of 
.  Quebec  in  the  Province  of  Lower  Canada,  now  of  Danville  in  the 
County  of  Caledonia  and  State  of  Vermont,  Peter  S.  Robinson,  late 
y  of  Quebec  aforesaid  now  deceased,  and  James  White  of  Paisley  in 
•>  Scotland  in  the  Kingdom  of  Great  Britain,  then  merchants  in  com- 
'  pany,  under  the  firm  of  Wilson,  Robinson  &  Ca  they  being  credi- 
,   tors  of  said  estate,  the  sum  of  $^6,  from  the  estate  of  the  said 
Charles  McNeil  deceased.^ Which  said  allowance  of  said  Com- 
'  missioaers  was  afterwards,  to  wit,  on  the  7th  day  of  May,  1811,  and 
in  the  life  time  of  the  said  Peter  S.  Robinson,  at  Jerico  in  said  Dis- 
trict of  Chittenden,  returned  to  and  accepted  and  allowed  by  the 
Court  of  Probate  for  said  District^  as  by  the  records  of  said  Court 
'   of  Probate,  ready  to  be  produced  here  in  Court  may  appear.    And 
the  said  James  Wibon,  Peter  S.  Robinson,  and  James  White,  in 
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Ckiiundtn,  the  life-time  of  the  said  Robinson,  and  ihc  said  Wilson  and  MliH^ 

1824^*    since  the  decease  of  the  said  Robinson,  have  been  injured  and  prt- 

v^^v-^  vented  from  receiving  payment  of  their  said  debt,  so  found  doe  aod 

^*  w?"t  ®"*^  allowed  to  them  as  aforesaid,  by  reason  of  the  nonpertorniaiice  bj 

vs         the  said  Elijah  Keeler^  of  the  condilion  annexed  to  said  wriiiogo^ 

Wooater     ligatory  as  aforesaid,  and  their  said  debt  remains  due  and  uu{iiM. 

And  5o  the  said  Court  of  Pr(^bate  for  ihe  District  of  Chlttctuka 

saith,  that  the  condition  anne^eil  to  said  w  n ting  obi j^tory  has  b^m 

broken  aiid  the  penalty  thereof  become  absolute.      By  rnm 

whereof,  and  by  force  of  the  statute  in  sticb  case  made  and  pm- 

vided,  an  action  hath  accrued  to  said  Court  of  Probate,  &c* 

This  cause  having  been  brought  to  this  Court  by  appeal  tv^m 
the  County  Court,at  the  present  term  of  this  Court,  after  judjgmefii 
by  verdict  for  the  penal  sum  of  said  boud^  aud  after  the  saJd  Wthm 
and  White  were  entered  as  prosecutors  of  said  action,  tJic  dcftn* 
dants  filed  in  Court  the  follo^viiip  plea  In  bar;— "And  ftow  ihc 
said  defendants,  after  judgment  for  the  [>enal  &im  oi  the.  boud  by 
nildicit  and  after  the  entry  oflhe  said  Wilson  and  Wlute  as  §*«»' 
ecutors,  say,  that  the  said  Wilson  and  White  from  hosing  lay 
execution  against  them  for  any  f^uppoE^ed  damafes  let  fortk  lo 
said  declaration,  ought  to  be  barred,  because  they  say^  tbilpfi* 
vious  to  the  appointment  of  the  said  Elijah  Keeler  as  administr4far 
de  bonis  non  of  the  estate  of  the  said  Cliarles  >fc?icil  (lttf:iud| 
and  before  the  execution  of  the  said  ivnting^  obligatory,  set  ^ftliio 
the  plaintiffs'  declaration,  an  inventory  of  cill  and  singular  the  goodv 
chattels  and  estate  which  were  ol  the  said  ChnrW  McNeil  d9oe«^ 
ed,  had  been  made  and  returned  to  said  Court  of  Probate.  Ani 
that  before  the  appointment  of  the  said  Elijah  Keeler  as  admintsu^ 
tor  de  bonis  non  as  aforesaid,  the  whole  amount  of  the  person?)^ 
tate  of  the  said  Charles  McNeil  had  been  accounted  for  to  ihfsM 
Court  of  Probate  by  the  then  administrators,  and  by  aikcf«eiif 
said  Court  of  Probate  on  the  2Ui  day  of  A  pril,  1 S 15,  the  laine  wm 
duly  settled  in  said  Probate  office,  and  ilie  balance  t)km  in  ih^ 
hands  of  the  said  administrator,  divided  among  the  sevaraJ  credit 
tors  to  said  estate. — That  at  the  time  when  the  said  Elijah  Ketkr 
was  appointed  administrator  de  bonis  nan  as  afoiesaiil,  no  jnfiMdif 
estate  remained,  and  none  ever  came  into  the  hands  or  fJos$emi 
of  the  said  Elijah  Keeler  as  sucli  administratof  i  luttl  notUi^lt* 
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mained  appertaiuing  to  said  estate,  except  three  hundred  acres  of  Chiumdenf 
land,  and  the  said  land  was^by  virtue  of  an  order  of  said  Court  of     ^siT^' 
Probate  disposed  of,  and  a  return  thereof  regularly  made  to  said  ^J!T^^^|^ 
Court  of  Probate,  and  by  said  Court  accepted,  as  by  the  records  of     White 
said  Court  in  said  Court  remaining  will  appear.  ^it\er  and 

And  the  defendants  further  say,  that  ai^erwards,  to  wk,  on  the  Wooaier. 
1 8th  day  of  November,  1823,  at  a  Court  of  Probate  holden  at  Wil- 
liston  in  and  for  said  District  of  Chittenden,  th«  account  of  the  said 
Elijah  Keeler  as  administrator  as  aforesaid  was  duly  adjusted  and 
settled,  and  a  balance  of  $840  34  then  found  due  from  the  said 
Elijah  Keeler  as  administrator;  and  the  said  Court  of  Probate  then 
and  there  decreed,  that  the  said  balance  of  $840  34  should  be  di- 
vided among  the  several  creditors^  to  said  estate,  amounting  to  a 
dividend  of  12  cents  on  the  dollar,  as  by  the  records  of  said  Court 
of  Probate  may  more  fully  appear.  And  the  said  defendants  aver 
that  the  said  Elijah  Keeler,  adiainbtrator  as  aforesaid,  has  ever 
been  and  still  is  ready  to  pay  the  said  dividend  of  12  cents  on  the 
dollar  to  the  creditors  to  said  estate,  and  the  same  is  now  ready  for 
the  said  Wilson  and  White  if  they  will  receive  the  same ;  all  which, 
these  defendants  are  ready  to  verify,  &c« 

To  this  plea  there  was  a  demurrer  and  joinder. 

A.  Focrf  for  the  plaintiffs. 

Adams  for  the  defendants. 

AiKENs  J.  delivered  the  opinion  of  the  Court. 

The  question  for  the  decision  of  the  Court  is  the  sufficiency  of 
the  defendant's  plea  in  bar.  It  appears  by  the  pleadings  that  Kee-  ^ 
ler  was  appointed  administrator  de  bonis  non  of  the  goods  and  es- 
tate of  Charles  McNeil  deceased,  on  the  third  day  of  February, 
1818,  and  that  the  bond  on  which  the  present  suit  was  brought  was 
dated  the  same  day.  By  the  condition  of  the  bond,  Keeler  was 
bound  to  make  and  return  an  inventory  of  the  goods  and  estate  not 
adminbtered  by  the  first  Tuesday  of  May,  1818,  and  to  render  an 
account  of  his  administration  by  the  first  Tuesday  of  February, 
1819«  The  plea  does  not  aver  a  performance  of  either  of  these 
conditions.  And  the  want  of  personal  estate  is  no  excuse  for  not 
returning  an  inventory  of  the  real  estate  which  it  is  admitted  came 
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ChiUendmf  into  the  hancEs  of  Keeler  as  adminbirator*    Real  estate  bfsoig  by 
^rm^'    statute  subjeeted  to  the  payment  oi  drbts  in  the  hands  of  the  mdAis- 
^^^N*^"^"  fotrator,  it  is  mateHal  that  he  should  inventory  it :  aitd  tlie  fatt  ita 
^^WVi  ^^  ^'  ^^  mventoried,  by  a  A>rHier  ad  mi  nisirator  j  cannot  excinetk 
v»         succeeding  administrator.     The  inytntt^ry  by  the  first  adminfaift^ 
Wooiter!    tor  is  no  eridence  that  the  property  caioe  into  the  hands  of  the  id* 
mid^strator  ^  bonit  nan  ;  (or  it  moy  have  bren  aold^  and  the  avi^ 
Udministered  or  wasted  by  the  first  administmtar^  and  tie  canaatfat 
.    permitted  to  reiort  to  that  as  a  ahieU ^  wiuch  he  would  not  be  bvoi^ 
to  recognize  as  evidence  against  him. 

It  has  been  already  decided  by  tlits  Court  in  the  case  Matlfaevi 
Judge  of  Probate  v.  Page  and  Henshaw,  (  Bray.  i06)  that  th^  oi^ 
lect  of  an  adm)nisfrator  to  render  an  account  of  hts  a^hninistratin 
is  a  breach  of  the  condition  of  his  bond^  for  which  a  credhor  mv 
prosecute.  Indeed  this  is  the  case  with  every  neglect  of  duty  «hkA 
materially  afifects  the  rights  of  c  red  i  tors  p  And  no  dnty  of  an  id- 
miniistrator  more  materially  afiectij  the  crediror  than  a  retaro  of  tilt 
inventory  and  a  settlement  of  the  administrator's  account ;  for  ir^ 
fairly  rendered  they  are  coneiiisive  upon  him 

The  subsequent  settlement  with  the  Probate  Ctmn  ^a  iki«  lotit 
of  November,  1823,  being  after  the  iiabilTfy  incurred,  and  aficr  mt* 
tson  brought,  and  judgment  therein  by  nil  dicit  for  the  penalt^f  can- 
not avail  the  defendants  in  bar.  The  plea  m  bar  is  therefore  um^ 
ficient,  and 

Judgment  must  be  rendered  for  the  pkia4ift. 


AiraviKifoS  and  Joints  v».  Dujikie. 
In  Error. 

A  iiiiB(ak«  ID  the  acsefsmeot  of  daniftee»i  uol  flppareot  tr0m  the  pmod^ 
tbe  caaae  was  tried  bj  the  Court  or  Jur>^  c^tinot  be  itifgifed  tm  trim- 

^wiSr'*"*      THIS  cause  came  up  on  a  writ  of  error  from  the  Coanty  Contt 

1824 .       for  the  County  of  Chittenden.     Jirah  Durkee  brought  an  action  tf 

eusutf^Bit  in  the  Court  below,  against  Samuel  Arthurton  and  ^i- 

thaoiel  Jones,  on  a  note  or  contract  in  writing^  in  the  words  folkv- 
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iog  z^^i  For  value  reeehred  we  pronise  to  pay  and  driver  to  Jirah  Cimtknitn. 
Drnkee  at  the  raftini;  pfect  bebw  Onion  River  Mis,  by  the  first   ^Tmf' 
day  of  May  next^  one  thousand  pieces  of  clear  staff  white  pine  >^v^^ 
pbnk^  of  the  ioUowing  description :  to  be  ^rteea  and  one  half  ^^jj|^° 
feet  long,  from  one  and  three  eighths  to  otoe  and  a  half  inches  thtck^       «< 
from  ten  to  tWehre  inches  wlde^  square  edged  and  sooiid.    Also  one    ^^  ^^ 
thomand  pKces  of  geiod  merchantable  sound  white  pine  phuA  of 
the  same  dimensions  as  above  described  for  thickncas,  width  and 
length,  and  all  to  be  stubbed,  butted  and  called,  suitable  for  the 
Troy  latfket,  and  to  be  delivered  as  albresud." 

Artharton  and  Jones  pleaded  the  general  issue,  wblch%y  agree- 
jsentef  parties  ^N»  tried  by  the  Court.  The  issuewas  ibundfor 
Dorkee,  the  platntifi'  below,  and  damages  aasesMNd  at  |^77  95  $  to 
reverse  which  judgment  Arthurton  and  Jones  brought  this  writ  of 
error,  in  which  is  the  following  assignment  of  error :— ^^  And  the 
said  Samuel  and  Nathaniel  say,  that  in  the  proceedings  aforesaid, 
and  in  the  rendition  of  the  judgmeiU  afor<»aid,  there  is  error  in 
£Kt,  in  this  to  wit,  it  appears  by  the  proceedings  aforesaid  that  said 
one  thousand  pieces  of  plank,  mentioned  in  said  note  or  agreement, 
were  estimated  at  eighteen  thousand  six  hundred  and  ninety-two 
feet  in  board  measure ;  whereas  the  said  Samuel  and  Nathaniel  say 
that  the  said  one  thousand  pieces  estimated  in  board  measure  will 
amount  to  only  fourteen  thousand  four  hundred  and  sixty-eight  feet 
and  three-fourths  of  a  foot;  making  a  difference  between  the  actu- 
al amount  and  the  amount  in  dun^ges,  as  they  were  cast,  of  three 
thousand  two  hundred  and  twenty-three  feet  and  one  fourth.  The 
Said  Samuel  and  nathaniel  further  say,  that  the  said  Jirah  has  add- 
ed  the  sum  of  ^0  58  for  interest,  whereas  they  say  that  the  said 
contract  does  net  carry  interest,  and  that  no  interest  was  allowed 
by  the  Court,  but  erroneously  added  by  the  plaintiff  in  making  up 
the  damages. 

Adams  for  the  plaintifis  in  error. 

Qfwwold  and  FollH  for  the  defendant.— They  cited  6  Mass.  B, 
i72.^r  Mass.  R.  448«-^8  id.  383. 

AiKBNS  J.  delivered  the  opinion  of  the  Court. 
Error  from  the  County  to  the  Supreme  Court  lies  6nly  upon  mat- 
ter of  law,  arising  upon  the  face  of  the  proceedings,  as  certified  to  us 
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CkiUendm,  by  the  copy  of  the  record.    The  errors  auigned,  in  iMs  case,  do 

^^824^*    not  appear  in  the  process,  or  record  of  the  judgment,  wfaidi  the 

N^*N/-<^;/  writ  is  brought  to  reverse.     They  are  errors  in  fact,  appearing  ody 

Arthurton  ffom  (he  averment  of  the  party,  and  being  unsupported  by  the  re- 
andJonefl  ,  .  .      ,.       .  .    ^ 

vf.        cord,  cannot  be  recognized  by  this  Court. 

Durkee.         ^he  plainti&  in  error,  if  the  facts  alleged  by  them  be  true,  bane 

mistaken  thdr  remedy.    They  should  either  by  motion  at  the  sane 

term^  or  by  petition  at  a  subsequent  term  have  sought  a  newtri^ 

in  the  County  Court,  where  the  mistake  intervened ;  wluch,  by  the 

act  of  the  8th  November,  1797,  that  Court  is  impowered  to  grant, 

in  all  cases  within  its  jurisdiction,  according  to  the  usages  oflaw, 

except  for  a  difference  of  opinion,  as  to  matters  of  fact,  between  die 

Court  and  the  Jury  who  tried  the  cause. 

The  judgment  of  the  County  Court  is  therefore  affirmed. 


■I 

Tbuman  Chittkndin  v8.  Gut  Catlin; 

In  Error. 

lo  ao  actioD  of  debt  on  a  recogoiiaoce  for  the  prosecutioa  of  an  appeal  (roB  iht 
judgment  of  a  Juitice  of  the  Peace,  it  is  oct  necessary  to  bet  forth  in  the  dcda- 
ration  a  transcript  of  the  record  of  the  proceediDgs  before  the  Justice;  but  it 
if  sufficient  to  set  forth  the  proceediogs  with  a  taKUr  fncetsum/uit,  Ror  it 
H  oactMary,  in  such  case,  for  the  party  claiDaiog  the  appeal  to  beeooe  rccog* 
Dised  for  the  protecutioo  of  the  appeal,  if  sufficient  security  be  given  fay  *ay 
of  recof  nisance  entered  into  by  others. 

Chiuenien,  THIS  cause  came  up  on  a  writ  of  error  from  the  County  Court 
"miT'  for  the  County  of  Chittenden,  Catlin  brought  an  action  of  debton 
recognizance  in  the  Court  below  v.  Chittenden,  in  which  he  decla- 
red, "  That  heretofore,  to  wit,  on  the  23d  day  of  January,  IS  17, 
the  said  Guy  Catlin  had  instituted  a  process  against  (xiles  T.  Chit, 
tenden  then  in  life,  since  deceased,  to  compel  the  said  Giles  to  tc 
knowledge  a  certain  deed  by  him  executed  to  the  said  Guy  Cadin, 
of  certain  lands  and  tenements  in  the  town  of  Burlington;  which 
process  was  then  pending  before  David  Russell,  Esq.  Justice  of  die 
Peace  for  the  County  of  Chittenden.  And  the  execution  of  said 
deed  being  then  and  there  duly  proved  before  the  said  Justice,  die 
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said  Guy  Catlin  by  the  consideration  of  said  Justice  recovered  judg-  CAtMenien, 
ment  in  bis  favor  against  tbe  said  Giles  T.  Chittenden— that  said  ^i^T* 
deed  was  duly  proved ;  and  that  he  the  said  Guy  recovered  of  the 
said  Giles  T.  his  costs,  in  and  about  the  proving  of  said  deed  sus- 
tained, taxed  at  $16  80.  And  the  said  Giles  then  and  there  pray- 
ed for  an  appeal  from  said  judgment,  to  the  County  Court  then 
next  to  be  holden  at  Burlington,  Sdc, — which  appeal  was  allowed 
by  said  Justice ;  and,  on  that  occasion,  the  said  Truman  Chitten- 
den personally  appeared  before  said  David  Russell,  Justice  of  the 
Peace,  as  aforesaid,  and  acknowledged  himself  indebted  to  the  said 
Guy  Catlin  in  the  sum  of  jf500  00,  to  be  levied  of  his  goods  and 
chattels,  lands  and  tenements,  and  for  want  thereof  on  his  body,  if 
default  should  be  made  in  the  condition  following,  to  wit,  that  he 
the  said  Giles  T.  Chittenden  should  prosecute  his  said  appeal  to  ef- 
fect, and  answer  and  pay  all  intervening  damages,  occasioned  to 
the  said  Guy  Catlin,  by  reason  of  bis  bemg  charged  with  addition- 
al costs  in  case  judgment  should  be  affirmed  5  as  by  the  records 
thereof  before  the  said  Justice  remaining,  and  by  a  transcript  there- 
of ready  to  be  produced  in  Court,  may  more  fully  appear.  And 
the  said  Giles  T.  Chittenden,  having  duly  entered  his  said  appeal 
in  said  County  Court,  such  proceedings  were  had  thereon,  that  at 
the  term  of  said  Court  holden  at  Burlington  within  and  for  the 
County  of  Chittenden  on  the  last  Monday  of  February,  1819,  and 
in  the  life  time  of  the  said  Giles  T.  Chittenden,  the  said  Guy  Cat- 
lin by  the  consideration  of  said  Court,  recovered  judgment  against 
the  said  Giles  on  his  process  aforesaid — that  on  the  23d  day  of 
February,  1819,  being  the  second  day  of  said  term,  A.  B.  person- 
ally appeared,  and  in  open  Court,  after  being  carefully  examined 
and  duly  cautioned  and  sworn,  made  soVemn  oath,  that  he  saw 
Giles  T.  Chittenden  voluntarily  sign  and  seal  the  said  deed  and  de- 
liver the  same  to  the  said  Guy  Catlin  at  Quebec,  on  the  14th  day 
of  August,  181 6,  and  that  he  the  said  A.  B«  subscribed  his  name 
thereto  as  a  witness,  and  that  C.  D.  the  other  subscribing  witness 
subscribed  his  name  thereto  at  the  same  time  in  his  presence,  and 
thereupon  the  said  Court  did  allow  the  said  deed  to  be  recorded. 
And  the  said  Court  did  further  adjudge  that  the  said  Guy  Catlin 
recover  of  the  said  Giles  T,  Chittenden  his  costs,  taxed  at  ^6  48  5 
all  which  by  the  (lies  and  records  of  said  County  Court  and  here 
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CMUnien,  re«dy  in  Court  to  be  thourn  wiU  mort  My  appear.     And  diesakl 

^^^'  Ouy  Catlin  avers,  that  the  said  Giles  T.  Chittenden  ia  his  life  \ 
^JJJJJ^^  wholly  failed  and  neglected  to  pay  to  him  the  said  Guy  h» 
vi,  aforesaid ;  and  that  the  said  Tninan  Chittenden,  since  the  decease 
of  the  said  Giles  has  wholly  f:iiled  and  ne^lecled  to  ^tr-.y  .i.,„  .^ 
charge  the  same.  And  the  said  judgment  still  remains  m  full  iatt, 
not  reversed,  set  aside,  or  in  fiiiv  manner  paid  or  satlsGed ;  wh«tvl|« 
an  action  hath  accrued  to  the  said  Guy  Catlio  to  demand  and  re* 
cover  of  the  said  Truman  Chiiienden  the  said  sum  of  ^500,00^  Sx."" 

To  this  deciarajtion  there  uas  a  general  demurrer  in  iKe  Court 
beloir,  and  judgment  for  the  plainliff :  to  reverse  which  judgment^ 
the  defendant  below  brought  ilii^  writ  of  error;  assigning  for  error, 
tnat  said  declaration  was  insullicientj  and  assigtijjig  also  the  getiet- 
al  error. 

Adami  jfbr  the  plaintiiT  in  error. 

BobiMon  for  the  defendant. 

AiKENS  J.  delivered  the  ojitnion  of  the  Couvt 

The  error  specially  assigned  in  this  case,  and  that  on  wbidihc 
plaintiff  relies,  is  that  the  Covinty  Court  erred  in  dedd'ing  thit  dn 
declaration  and  the  matters  therein  contained^  were  sui&ci{*nt  in 
law  for  the  said  Guy  CatUn  to  have  and  maintain  \m  said  ictton 
against  the  satd  Truman  Chiitonden, 

In  support  of  the  error  relied  oHj  it  has  been  urged  by  Uie  pliio* 
tiSm  error — 1st,  That  there  is  no  such  process  known  in  tiiekw 
as  is  set  fortk  in  the  declaration  ;  and  that,  iJierefare,  all  the  pm^ 
ceedings  opon  it  were  cora//i  noujudice.  And  that  the  pn^cfed^ 
ings  bek>rethe  Justice^  bei^^  not  of  common  taw  j(irisdictio% 
OHght  to  have  been  set  forth  in  the  declaration  at  kii^,  that  if  m^lit 
have  been  seen  whether  the  Justice  was  acting  within  the  liioiis  ol 
his  authority. 

By  a  recurrence  to  the  7th  section  of  the  statute  r^uIatir»§cofi> 
veyances,  1  VoL  Stat.  IQl,  it  vvUl  be  seen  that  the  statute  uoi  o^, 
]y  authorizes  such  a  proceeding;,  but  expressly  denoniioajet  it  (with 
what  propriety  it  is  not  now  tu  be  determined)  aa  it  b  denomuyitei 
in  the  dedaratioD,  a  proc^^  to  compel  the  acknowledgemtnt  of  a 
deed.    There  is  no  necessity  for  greater  strictness  in  pleadiAf  « 
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this  than  in  every  other  case  predicated  upon  a  record.    In  every  ChUUnden^ 
such  case  it  is  material  that  the  facts  should  be  pleaded  with  a  prout     Y824T' 
patetper  recordum.     If  the  Justice  has  acted  within  his  jurisdic-  ^^^v^ 
tion,  it  is  to  be  taken  advantage  of  on  oyer.     Il  would  be  not  mere-  Chittenden 
Jy  unnecessary  but  inconvenient  and  highly  improper  to  fill  up  the     Catlin. 
declaration  with  a  transcript  of  the  whole  proceedings  in  the  case. 

2. — It  is  insisted,  that,  as  it  does  not  appear  from  the  declara* 
tion  that  the  party  claiming  the  appeal  was  recognized  with  the 
plaintiff  in  error  for  the  prosecution  of  the  appeal,  the  declaration 
is  for  that  cause,  fatally  defective.  The  words  of  the  statute  are, 
^'  the  party  claiming  the  appeal,  first  becoming  recognized  with 
sufficient  surety,  in  such  sum  as  the  Justice  shall  direct  to  the  ad^ 
verse  party,  to  prosecute  his  appeal  to  effect,  as  is  by  law  directed 
in  civil  cases.^'  But  the  law  directing  the  taking  of  recognizances 
for  the  prosecution  of  appeals  in  civil  cases  (1  Vol.  Stat.  53)  is  in 
its  terms,  as  imperative  upon  the  party  to  enter  into  the  recogni* 
zance  as  in  the  clause  above  cited.  That  statute  has  received  a 
construction  which  is  not' now  to  be  shaken,  and  which  must  gov- 
ern in  this  case,  ^o  give  it  the  construction  contended  for,  would 
be  to  stick  in  the  letter,  to  the  prejudice  of  appellants,  without  the 
possibility  of  any  advantage  to  appellees.  The  judgment  of  the 
County  Court  is  therefore  affirmed  5  and  this  Court  further  adjudges 
to  the  defendant  in  error  interest  on  the  judgment  below,  as  dama- 
ges for  the  delay  and  single  costs. 
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Betmingion 
^JJ^  Doi^E  V8.  Billings. 

^■^*^'^*^^  Billing!  agreed  wHb  DodgetotrenspoTt  a  qaaotity  of  goods  fimai  StiabitB 
Naw-York,  aodgnve  him  the  following  letter  of  JoBtroctioas  :— **  2St^jm^ 
receiire  of  miiie,  tevoo  paoka^es  of  necobandiae,  oov  io  Jamca  WalnaUtfte 
in  St.  Johns,  and  forward  them  to  New  York,  to  Robbina  &  Frott,  floarBe- 
chants.  You  will  enter  them  in  Vermont  District  and  pay  the  expccM  aai 
s<»cure  the  duties,  which  lums  I  will  stand  accountable  to  yoa  fcr  f«»»ffl 
forward  4he  amoviit  of  all  the  expenses  into  K«w  Y«rk,  mod  dapiet.  If  fatt"', 
to  the  above  ;6rm,  and  |Bal«etbQm  subject  ^ojdj  or^r  oniy—JLbtfwet  to  be 
got  along  as  che^  as  potfible  ** 

In  an  action  of  assumpsit  by  Dodge  v.  Billings  for  the  duties  on  (hegoods-kU 
that  to  support  the  action,  the  plaintiTT mast  prove  the  entry  of  Ibe  goodi  ai 
t%e  Custom  Honsv,  and  the  d^livf^ry  of  tt^^in  in  Npv  Vorlr. 

Billiqgs  gave  Dodge  the  foUowiujE;  rtTCupt  --''  EPLV^fi?«'d  of  D^  Doiit  77M  la* 
Government  Bill  of  Exchange  to  yic count  far  on  iiot<>4  iboM^^umai  ^«i%* 

In  an  action  of  assumpnl  on  thisrecrifit^— lirld  that  psral  trMnte  vat  ftdaiunbV 
on  the  part  of  the  defendant  to  prove  that  t her  nitioant  pf  t^e  rncnfi  wu  b; 
the  agrf>ement  of  the  pnrties  it  tttie  limp  Ihv  rereipt  wv  pv«vit  %oWi«axtf 
ed  for  and  applied  OBoartam  ooie^  which  Eiilifigs  held  m%vor  rfonf  Clff  «^ 
Dodge. 

THIS  was  an  act'ron  of  a^sumpfiii  Jor  munay  had  ^d  w^nt 
and  for  money  paid,  &c. 

On  trial  of  this  cause  at  Ft^biuary  t^Jtn,  1 82S,  up&n  ific  fmd 
issue,  the  Cowt  directed  a  nntisuitj  with  liberty  to  the  pldstif  i 
move  to  set  it  aside,  on  the  folli^wing  statement  of  tire  caie  ; 

On  trial  the  plaintiff  claimc'H  the  amount  of  $^SG  76^  ioritm 
paid  on  goods,  entered  by  the  plain tifT  for  the  defendant  at  tlie  Oa< 
tom-House  in  Vermont  District,  in  pursuance  of  directions  ^ife 
defendant  contained  in  the  following  lelter: — 

<-  Monirealj  Jufy  Tj  t^lT* 
"  Mr.  D.  C.  Dodge,  Sir,  you  will  receive,  of  mine,  seven  pad- 
ages  of  merchandize,  now  i[L  JnniPH  Watson's  store,  St.  Joltm.3ii^ 
forward  them  to  New -York  to  Robbins  and  Frost,  flour  metdunu 
You  will  enter  them  in  Vermont  Distnctj  and  pay  die  eip^ies,  aitii 
secure  the  duties,  which  suni^  1  \iill  ^tand  accountable  Co  you  foe 
You  will  forward  the  amount  of  all  expenses  into  New'Tork,  ir^ 
duties,  by  letter,  to  the  above  fjrm^  and  make  them  subject  fovj 
order  only — they  are  to  be  got  alone  as  cheap  as  pt^sible*^ 

^M)EL  BILLINGS,'^ 
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Whereupon  tiie  Court  decided  that  the  phiintiff  could  not  recov*  Benningum 
er  for  said  duties  without  proving  the  entry  of  said  goody  at  the  said      ig]*.' 
Custom^House,  and  that  that  could  only  be  proved  by  the  minutes  ^-^^^^-^-^ 
of  the  entry  themsel  ws^  if  they  could  be  proved,  or  else  by  showing     ^^^* 
that  the  parties  haid  liquidated  the  same  and  agreed  upon  the    Blliingf.    * 
amouaU 

The  Court  also  decided  that  the  pUaiatiff  w«s  not  entitled  to  re- 
cover the  amount  of  said  duties,  until  he  had  shown  that  the  goods 
had  been  delivered  in  the  city  of  New-York^  and  to  the  order  of 
the  defendant,  in  pursuance  of  his  said  letter  of  instructions. 

The  Court  also  decided  that  the  following  receipt^— **'9t.  Ar- 
monds,  November  9,  1814,  Received  of  D.  C.  Dodge,  by  Horace 
Dodge,  two  hundred  and  seventy-five  pounds  in  a  Government  Bill 
of  Exchange,  \o  account  for  at  the  rate  they  are  going  at  the  above 
date,  on  notes  I  hold  against  him,  Oel  Billings" — of  itself  furnishes 
no  cause  of  action ;  and  that  it  was  incumbent  on  the  plaintiff  to 
show  that  the  notes  against  him  on  which  this  receipt  was  to  apply, 
had  been  paid  by  tlie  plaintiff,  without  the  application  of  the  sum 
contained  in  the  receipt.  The  plaintiff  then  produced  a  receipt 
from  the  defendant  in  full  of  all  demands,  dated  the  24th  day  of 
September,  1815,  to  show  the  payment  of  said  notes,  without  the 
appKcatioo  of  the  said  first  mentioned  receipt. 

The  Court  also  decided,  that  parol  evidence  was  admissible  to 
show  that  it  was  agreed  at  the  time^i(](|rst  mentioned  receipt  was 
given,  that  said  receipt  was  to  be  accounted  for  on  demands  that  one 
William  W,  Copp  held  against  the  plaintiff,  and  then  in  the  hands 
of  the  defendant  as  agent  for  Copp,  and  not  on  demands  that  said 
defendant  held  against  the  plaintiff  on  his  own  account ;  and  that 
the  defendant  might  show  that  at  the  time  of  giving  said  receipt,  the 
defendant  was  acting  as  agent  for  said  Copp,  and  gave  the  same  as 
such  agent. 

The  defendant  on  trial  produced  a  receipt  from  the  plaintiff,  da- 
ted the  26th  day  ofjjipptember,  1815,  in  full  of  all  demands  up  to 
that  date,  to  do  away  the  effect  of  vtrhich,  the  plaintiff  introduced 
Guy  Catlin  as  a  witness,  who  testified  that  in  the  month  of  August, 
1820,  Oel  Billings  told  him  that  the  receipt  whereon  the  plaintiff 
seeks  a  recovery  was  not  included  in  the  settlement  with  Dan  C. 
Bodge  in  September,  1815,  but  was  excepted  out  of  it,  and  that 
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Benmngion  another  man  ought  to  account  to  said  Dodge  for  said  receipt,  wbicfi 

1824!      he  understood  to  be  the  said  Copp. 

^■^"v-^/      Jacob  Collamer,  on  the  pan  oi'  the  defendant^  testified  that  he 

^,^*      was  present  at  a  conversation  between  OA  Billing^  and  Guy  Catliii 

fiilliocs.    in  August,  1820,  and  that  he  understood  the  said  Bill ings  to »j 

that  the  receipt  on  which  the  pUiiiniH'  claims  9  v^ovevy  wai  not  m* 

eluded  in  the  settlement  made  uiih  Dodge  in  September,  1^1^— 

that  he,  the  defendant,  was  not  tu  acccunt  lor  the  said  reccfpt^  but 

that  the  same  was  given  on  account  of  said  Copp,  who  had  afccMint- 

ed  to  said  Dodge  for  it. 

Whereupon  the  Court  dcciJfd,  that  the  whole  declafmutmot 

said  Billings  was  to  go  to  the  Jury,  iind  to  be  taken  lo^hcr,  and 

have  equal  weight,  unless  there  were  circumstances  or  evideoc* 

'    tending  to  detract  from  the  weigfit  of  one  part  of  K  more  than  die 

other. 

The  plaintiff  filed  a  motion  to  set  aside  the  honsak  and  lor  a  new 
trial,  on  which  the  cause  was  heard  at  February  lenn^  1§24. 

Bennet  for  the  plaintiff. 

The  plaintiff  b  entitled  to  have  the  nonsuit  »ec  ai jde  on  the  mU 
lowing  grounds ; — 

1. — It  was  in  no  way  essential  to  prove  the  entry  of  the  good^ 
the  Collector.  The  gist  of  this  item  of  the  pEaintilTs  claim  is  tiic 
payment  of  the  duties  by  Dodge,  He  might  have  paid  tfaedutia, 
and  an  omission  of  the  enffj  iiPon  the  books  of  the  Custom-House. 
That  is  altogether  a  matter  between  the  Collector  and  the  Gdvciik 
ment. 

2 — ^If  necessary  to  prove  the  entry,  the  decision  of  the  Connl^ 
quiring  the  minutes  of  th<e  entry  tbrmselves  to  be  produced,  iftlwy 
could  be  produced,  is  believed  to  be  incorrect*  The  minutes  of  iIk 
entry  are  no  matter  of  record,  and  If  produced^  would  be  no  evi* 
dence  in  the  cause.  They  could  only  be  used  to  refiicfih  the  rrvem- 
ory  of  the  Collector.  3  VoL  U,  S,  L>  p,  15J.  sec.  21.  4  Di/Jas 
415.  w 

3. — If  the  minutes  of  the  en  try  were  evidence,  and  tJie  hmi  est* 

dence  of  the  fact,  yet  the  rule  of  law  requiring  the  best  evidence  of 

a  fact  is  dispensed  with  where  the  fact  is  drawn  coUaterail^i^  qdo^ 

tion,  as  in  this  case.     1  Phi,  Evi.  ItiS.     Anth.  N.  P,  40,  41, 1*>I 

4.— -As  to  that  point  of  the  decision  requinng*  the  ^oods  to  hctic^ 
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Crered  in  the  city  of  New-York,  before  a  recovery  cati  be  had  for  Bem^ngtan 
thedutiety  we  think  it  wrong.  Dodge's  action  accrued  upon  the 
payment  of  the  daties.  The  delivery  of  the  goods  in  New-York, 
was  by  no  fair  construction  of  the  letter  of  instructions  a  condition 
precedent,  neither  can  such  condition  impliedly  arise  out  of  the 
transaction.  Besides  Dokige  has  a*  lien  upon  the  goods  until  paid 
or  tendered  his  disbursements. 

5. — The  receipt  given  in  evidence  by  the  plaintiff  to  support  the 
special  count,  furnishes  evidence  of  a  contract,  and  gives  a  right  of 
action  |ier«e.  It  acknowledges  the  receipt  of  a  certain  sum,  and 
promises  to  account  for,  that  is,  pay  it  in  a  particular  way.  This 
receipt  is  very  different  in  its  legal  operation  from  one  which  ac- 
knowledges the  receipt  of  a  sum  of  money  on  some  specific  de- 
mand. In  the  latter  case,  no  action,  it  is  admitted,  can  be  sustain- 
ed. The  application,  in  the  eye  of  the  law,  is  already  made — the 
claim  upon  which  it  was  paid  extinguished.  No  promise  can  be 
raised  to  account  for  it,  even  though  the  original  demand  may  be 
paid  a  second  time. 

6. — No  parol  evidence  can  be  admitted  to  vary  or  contradict 
this  receipt  on  contract. 

It  is  admitted  to  be  the  law  in  England,  in  the  State  '>f  N.  York, 
and  by  the  modern  decisions,  in  this  State,  that  receipts  may  be 
contradicted  by  parol ;  they  are  treated  as  ex^ptions  to  the  gene- 
ral rule.  But  m  all  those  cases  the  receipt  furnishes  evidence  of 
the  admission  of  a  fact  simply ;  and  not  of  a  contract*  It  is  like 
the  cases  where  a  bill  of  lading  states  goods  to  have  been  shipped 
in  good  order  J  still  the  master  who  signed  it,  may  show  by  parol 
that  they  were  damaged. 

In  the  3d  John.  R.  319|  M'Shinstry  v.  Pearsall,  is  a  question 
much  like  the  present  A  receipt  is  given  in  evidence  in  these 
words :  <<  Received  of  Capt.  E.  Smith  50  barrek  of  provisions  for 
accozmt  of  David  M'Shinstry. — Robert  Pearsall."  Parol  evidence 
was  offered,  to  give  an  operation  to  this  receipt,  and  admitted. 
Spencer  J.  who  delivered  the  opinion  of  the  Court,  says—"  If  the 
receipt  had  been  in  terms  more  explicit  than  it  is,  it  would  have 
been  open  to  explanation — I  mean  that  kind  of  explanation  not  di- 
rectly contradictory  to,  but  consistent  with  it."  Here  the  Court 
treat  this  receipt  as  a  contract,  and  apply  the  same  principle  in  this 
respect,  which  is  applicable  to  other  contracts.    It  had  long  before 
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BenningUm  been  well  settled  in  that  State^  that  receipts^  tUncdj  speakii^ 
might  be  even  contradicted  by  parol.        ^ 

The  evidence  admitted  by  the  Court  directlj  contnuiticte^the 
written  evidencei  inasnmeh  as^it  changed  the  parties  to  tlie  receipl^ 
making  it  the  receipt' of  Copp.    1 1  iMass.  R>  55^  54> 

On  these  points  we  think  the  plamti^  entitled  to  a  new  tn4 
however  it  may  be  as  to  the  other  polvies  In  the  case. 

Everett  for  the  defendant 

The  case  does  not  state  that  any  evidence  was  ofTered,  mid  ad- 
mitted  or  rejected  by  the  Court,  but  ihat  tfie  Court  decided  cenaio 
abstract  principles:  the  effect  is  to  i^ivc  Ut  the  party  excepiiiigaa 
advantage,  which  a  full  statement  of  the  c^ae  would  not  give  hinL 
The  case  should  have  stated  what  evidence  if le  |mrty  offered,  m 
that  the  Court  might  see  whether  it  i:*  within  the  principle  dt^cidfd, 
and  whether  the  party  has  been  Injured  by  ibe  decjsiunp  But  t*e 
will  examine  the  exceptions  as  tkey  appear  in  tbe  case. 

1.. — ^That  the  Court  decided,  that  it  was  necessary  for  the  ^lain* 
tiff  to  prove  an  entry  of  the  goods  at  the  Custom-Bous^ 

The  contract  was  not  to  pay  the  amount  of  duties  clmrgeMe  trjj* 
on  the  goods  if  entered,  but  to  pay  the  duties  on  tbe  entry.  It  wa.f 
not  contemplated  that  the  plaintiff  mighi  smuggle  the  goods,  aud 
then  claim  for  duties  saved,  as  fordntie^  paid.  As,  therefore,  theft 
could  be  no  claim  for  the  duties,  if  tliere  was  no  eutry  of  tbe  goodi, 
proof  of  the  entry  was  indispensable. 

2.-I— The  second  exception  is  totlie  decistot^of  the  Coart|  dm 
the  ei|Cry  could  be  proved  only  by  the  minutes  of  the  entry  fjnom 
the  books  of  the  Custom-House,  or  by  slion  ing  that  tl)€  parlies  had 
liquidated  the  sum  and  agreed  on  the  amount. 

This  was  the  best  evidence  of  the  ^tct  to  be  proved,  and  vi% 
therefore,  required  by  the  general  rule.  But  in  this  case  it  ^as  pe- 
culiarly important  to  the  rights  of  the  imrties,  that  this  evidence 
should  be  produced.  How  could  tlie  gc^ods  be  oUier^^ise  identiJSed, 
or  the  amount  of  duties  ascertained  r  But  the  (liainti^did  not  ofer 
evidence  of  any  kind  to  prove  the  entry  of  the  ^oods,  going  on  the 
ground  that  it  was  unnecessary  to  prove  the  fact  in  ^ny  way. — ThU 
exception,  therefore,  does  not  beWn^  lo  tJte  case^  and  is  to  be  Vsiil 
wholly  out  of  it. 
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a^-Tbe  $imvd  eKcefitNNii8tolhe<^ci8ionof  iheCouit,  thaitit  Bmninghn 
woB  necessary  iMT  the  platmiff  to  prcMre  the  delivery  of  ihe  foods  in      ib^ 
New-Yerk  agreealbty  to  the  terms  of  the  contract,  before  he  could 
cftM  on  die  defendant  for  4he  amotmt  of  the  duties. 

The  ddhrery  of  tite  goods  in  New-¥ork  was  expressly  made  a 
condition  precedent. — The  language  of  the  letter  of  mstroctions  is 
clear— >*  If  yon  iPill  take  the  goods,  enter  them,  secure  the  duties, 
forward  them  to  Robbins  and  Frost  in  New-York,  and  place  them 
m  their  hands  subject  to  my  order,  I  will  be  accountable  to  you  for 
the  duties.^ 

The  plaintii*  ^^learly  had  no  lien  on  the  goods  as  a  carrier ;  for 
this  was  waived  by  fhe  express  terms  of  the  contract — the  goo3s 
were  to  be  delivered  in  New- York,  and  the  ptaimifT  was  to  be  paid 
«Q  Monti*eal,  where  both  parties  then  resided. 

it  foflews  Ihat  the  exceptions  taken  to  the  dec'ision  of  the  Court, 
M  Miadon  to  the  plamtiflPs  claim  for  dttttes  paid  on  the  goods,  are 
wboUy  destitute  of  foundation ;  and  it  remains  only  to  examine 
briefly  Che  exceptions  taken  to  Ae  decision  of  the  Court,  in  relation 
to  the  plaintiff's  claim  on  Uie  receipt  for  the  Bill  of  Exchange. 

It  18  obvious  that  the  receipt  per  se  fomishes  no  ground  or  cause* 
of  action — it  contains  no  promise  to  pay,  but  to  account  for  the 
snm  specified  on  fiptes  which  ihe  defendant  held  against  the  plain- 
tiff. The  plaintiff  it  seems  was  aware  of  tWs,  and  in  order  to  enti- 
tle himself  to  recorer,  produced  a  receipt  which  the  defendant  had 
subsequently  given  him  in  full  of  all  demands,  to^show  tdkt  the 
notes  on  which  the  receipt  was  to  be  applied  had  been  paid,  other- 
wise, and  no  application  of  tlie  receipt  made.  This  furnished  no 
evidence  how  all  demands  were  paid ;  and  when  the  plaintiff  pro- 
.  duoed  the  defendant's  receipt  of  the  same  tenor  and  date,  a  settle- 
ment simply  between  the  parties  was  proved. 

The  defendant  then  offered  parol  evidence  to  prove  that  at  the 
time  that  he,  the  defendant,  gave  the  plaintiff  the  receipt  for  the 
Bill  of  Exchange,  it  was  agreed  and  understood  between  the  par- 
ties, that  said  receipt  was  to  be  accounted  for  on  demands  which 
one  William  Copp  held  against  the  plaintiff,  then  in  the  hands  of 
the  defendant,  as  agent  for  Copp.  This  evidence  was  admitted  by 
the  Court ;  and  in  any  view  which  can  be  taken  of  the  question 
was  correctly  admitted.    The  evidence  did  not  contradict  the  re- 
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Benningttn  ceipt,  nor  vary  the  tenor  of  it.  Tlie  amauDl  of  the  receipt  was  to 
be  accounted  for  on  demands  whkh  the  defendant  held  agajnJl  lb 
plaintiff— not  on  demands  in  the  name,  or  in  favor  of  the  defendam. 
The  recdpt  then,  in  its  literal  meaning,  npplied  as  clearly  to  ihi  «t^ 
maods  which  the  defendant  held  in  ftvar  of  Cupp  as  to  demandita 
favor  of  the  defendant. 

But  parol  evidence  is  adm'issible  to  vary  the  tenor  of  a  receipt'* 
3  John.  3 16.  5  id,  68.  But  it  is  immaterial  whi^ther  IJie  dixidon 
of  the  Court  was  or  was  not  correct ;  for  the  defendant  did  ama^ail 
himselfof  the  decision— he  produced  no  evidence  in  consei]ueiicf 
of  it.  Beside,  the  exception  taken  to  this  decision  i»  rendered  im* 
iftaterial  by  the  plaintiff's  receipt :  for  lliis  ts  as  good  evidence  oft 
discharge  of  the  plaintiff's  claim,  as  the  defendant's  receipt  11  oft 
discharge  of  the  defendant's  deman<Js  against  the  pkJntiC  Bui  to 
do  away  the  effect  of  this  discharge  or  receipt,  the  plaintiff  introdu- 
ced evidence  of  the  confession  of  the  defendant  ihai  \\ie  r^ciapt  fat 
the  Bill  of  Exchange  was  not  included  in  the  seiticmeni  of  i$i^ 
and  the  confession  proved  was  that  the  receipt  was  uof  incladed  tn 
the  settlement  of  1815,  because  it  belonged  to  Copp  to  settle  it,  tnd 
he  had  settled  it.  The  Court  decided  that  this  coufession  should 
be  taken  altogether. — This  decision  is  supported  by  numerotts  m^ 
thorities.  Phil.  Ev.  79, 80.  S  John.  427,  Carver  v.  Tray.  10 
id.  38,  Fenn  r.  Lewis — id.  S65j  Audit,  t\  Brown.  1 8  John,  f IT- 
Smith  V.  Ives*    5  Taunt.  92,  Bunn  v.  Chandler, 

AiKENS  J.  delivered  the  opinion  of  the  CourL 
This  case  comes  before  the  Court  on  a  motion  for  a  t\tw 
filed  by  leave  of  the  Court,  after  a  nonsuit  on  trial  at  the  Febmii^ 
term,  1 823,  and  is  founded  upon  exceptions  taken  to  certain  opin* 
ions  of  the  Court  expressed  oh  that  trial,  and  whictt  uppetr 
case  made. 

A  motion  for  a  new  trial  is  an  application  addressed  tD  thebgpl 
discretion  of  the  Court.  It  is  a  call  tipon  the  Court  mf^cmidet 
and  reverse  a  judicial  opinion,  upon  some  fact  gbewoorodertdln 
be  shewn,  which  has  deprived  the  applicant  of  some  ftilvifitagjill 
which  tbe  fact  would  legally  entitle  him.  It  is  indlspensabij  oeoa^ 
sary,  for  the  due  exercise  of  this  discretion,  in  rebtion  to  the  t^^ 
tion  of  testimony  on  trial,  that  it  should  appear^  tliat  testimony  w« 
offered,  and  what  the  testimony  tras.  so  far  as  fo  shew  its  nismW^ 
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ty  and  teadeocy  to  prote  the  issue:  For  otherwise,  tiwCovrt  Bmwiitm 
vottld  ran  great  liasard  of  doing  mo  iojustice  to  tiie  oppodte  party^ 
ind,  at  die  same  time,  of  rendering  no  benefit  to  the  applicant  him- 
idf.    I  will  illustrate  this  idea  bj  an  hypothetical  case.— Appose 
ui  aUtiated  bastard  in  Court,  daimii^  tide  as  heir  tohisputadve 
kther,  under  the  statate  oi  the  29th  Oct.  1832,  and  the  questioD  to 
>e,  whether  affiliated  or  not--that  to  prove  that  foct,  he  should  offer 
n  evidence  a  certified  copy  of  the  instrument  of  ai&Uation  under 
he  seal  of  the  Probate  Coart.— An  objection  should  be  taken  to 
he  evidence,  on  the  ground  that  the  original  ought  to  be  produced, 
jid  the  Court  should,  for  that  cause,  reject  it-— that,  on  tiie  excep- 
ion  coming  up^  I  should  be  of  opinion  that  a  certified  copy  was  le- 
al evidence ;  but  on  looking  into  the  case,  I  should  perceive  that 
lie  instrument  was  witnessed  by  only  two  witnesses,  whereas  the 
tatute  requires  three.    Now  it  is  quite  dear,  that,  if  the  opinion, 
ad  come  up  in  the  shape  of  an  abstract  proposition,  and  I  had  pro- 
eeded  to  act  upon  it,  I  should  not  only  have  done  an  injustice  to 
be  defendant,  but  a  very  iU  service  to  the  plaintiff.    It  is  no  an- 
wer  to  this  objection,  to  say  that  the  Coart  volunteered  an  opinion 
0  broad  as  to  render  the  ofier  hopeless.    It  is  true  it  would  be  mere 
>nn  lor  the  purposes  oftkat  trial,  but  not  so  for  the  purpose  of  en* 
bling  the  Court  to  judge  of  the  propriety  of  another.    Nor  can  it 
e  said  that  the  Court  are  presumed  to  Imow  the  fticts  from  having 
ried  the  cause ;  for,m  this  government,  the  presumption  is  too  of- 
ett  contradicted  by  fact,  to  warrant  any  such  rule.    If  a  party, 
rom  wrong  advice  or  other  cause,  keep  back  material  testimony  in 
lis  power,  and  a  verdict  pass  against  him,  the  law  will  not  indulge 
iim  with  a  new  trial,  though  his  cause  may  be  ever  so  just,  be« 
ause  of  the  vexation  to  the  opposite  party.    So  where  the  error  is 
n  the  Court,  after  a  verdict,  or  nonsuit  on  trial,  the  plaintifi*  must 
hew  by  his  case,  that  he  has  been  deprived  of  the  use  of  existing 
icts  which  make  at  least  a  good  prima  facie  cause  of  action,  be- 
3te  the  Court  can  permit  him  to  call  ftirther  on  the  defendant.    It 
s  not  stiiRdent  that  the  exception  shew  that  a  set  of  facts,  which  by 
K>sstbillty  may  exist,  and  which  would  amount  to  a  good  prima  fa* 
ie  case,  have  been  excluded  by  the  opinion.    It  roust  appear  that 
he  party  had  the  proof  of  their  existence  in  his  power,  and  has 
teen  actually  deprived  of  it  by  the  decision ;  but  this  can  be  no 
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Bemdngim  otherwise  done^  tbaD  by  fuch  an  ofifer  of  it  0Btlietrial|ar«ill€«a< 
id^T*.  ble  the  party  to  have  tbem  certified  up  in  his  case.  Indeed  dwie  is 
the  same  reason  and  the  same  necessity  for  this  rule,  on  n,  mobon  is 
set  aside  a  nonsuit,  that  there  is  for  the  rule,  ttoit  a  party,  peti|ioa> 
ing  for  a  new  trial  on  the  ground  of  newly  discovered  testioKNiJi 
should  shew  to  the  Cotm  the  nature,  ejitent,  and  pertmea^  of  Ik 
testimony  discovered. 

It  will  be  but  a  waste  of  time  therefore,  to  discoss  the  Bents  of 
the  first  and  scconH  exceptions  cimtained  in  the  case« 

It  does  not  appear  from  the  case  but  that  all  the  teHisMBy  was 
admitted  by  the  Court,  which  was  offered  by  the  phraidff:  And 
the  remaining  exceptions  are  taken  to  opinions  upon  the  testimoay 
adiAitted. 

The  plaintifi^s  specification  contains  two  items. 

The  letter  of  instructions,  of  the  7th  Jidy,  1^17,  is  (he  ooiy  efi> 
dence  which  I  am  enabled  to  perceive,  from  the  case^  to  have  bees 
offered  in  support  of  the  first  item.  This  letter,  without  the  exiit- 
ence  of  other  proofs,  (which  is  left  to  conjectore)  does  not  amoasi 
to  a  prima  facie  cause  of  action. 

The  third  exception  is  to  the  opinion  of  the  Court,  in  reUifioa  is 
the  legal  effect  and  operation  of  the  receipt,  for  a  Government  B9, 
dated  the  9th  Navember,  1814,  which  is  the  foundatiooofthephofi- 
tifi^s  second  specification.  That  opinion  is,  no  doubt,  cofiect  h 
is  supported  both  by  reason  and  the  authorities. 

The  fourth  is  to  the  opinion,  thirt  parol  evidence  was  adansnUe 
to  show  that  the  notes  mentioned  in  that  receipt,  no  which  the  d^ 
fendant  agreed  to  account,  were  notes  in  fevor  of  one  Copp,  sd 
then  in  the  hands  of  the  defendant,  as  the  agent  of  Copp.  Im 
nothing  in  this  evidence,  inconsistent  with  the  very  terms  of  tk 
receipt  itself.  The  expressions  are,  "to  account  far  o»  noin  I 
hold  against  him?^  It  is  not  that  clear,  explicit,  and  unambigu- 
ous thing  which  the  plaintiff  contends.^  The  object  to  which  ik 
accountability  is  confined,  is  as  little  defined  as  possible.  Tbe  woid 
"  hold^^  does  not  necessarily  imply  an  ownership  of  the  tiling  faol^ 
en,  and  might,  without  violence  to  language,  be  adopted  by  ts 
agent  or  consignee,  as  well  as  by  an  owner.  And  if  the  propenj 
of  the  notes,  holden  by  the  agent  at  the  date  of  the  receipt,  was  not 
in  him,  he  necessarily  held  tbem  as  agents  if  he  held  them  lawfo&r 
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If  tbe  defendant  did  not  on  that  occasion  hold  notes  against  the  Bmningkn 
plaintiff^  in  his  own  right,  (of  which  there  is  certainly  a  possibility)  ,824* 
any  other  decision- might  have  done  great  injustice  to  the  pkiintiff 
himself.  For  the  defendant  made  himself  accountable  for  the  avails 
of  the  bill  in  no  other  way,  than  by  an  application  thereof  on  notes 
which  he  held  against  the  plaintiC  This  opinion  is  therefore  un* 
exceptionable. 

The  next  evidence  offered  by  the  pkiintiff  was  the  receipt  from 
the  defendant,  dated  September  24th,  1815,  in  full  of  all  demands 
of  every  name  or  nature  to  that  date :  Whereupon  the  defendant 
gave  in  evidence  a  like  receipt  from  the  plaintiff  to  him,  of  even  ten- 
or and  date. 

These  two  receipts,  interchangeably  executed,  are  proof  of  a  final 
settlement  between  these  parties,  on  the  24th  September,  1815,  and 
a  mutual  release  and  discharge  of  all  demandS|  of  whatever  name 
or  nature,  existing  between  them,  to  that  date.  This  last  mention* 
ed  receipt  necessarily  amounts  to  a  full  discharge  to  the  defendant 
from  the  receipt  of  the  9th  November,  1814,  (if,  as  the  plaintiff  con- 
tends, it  was  his  own  matter) — unless  it  was  competent  for  the 
plaintiff  to  ctmtradict  the  dear  and  necessary  import  of  his  own 
discharge,  by  jMtroJf  testimony.  This  is  indeed  questionable;  tho* 
it  a|>pears  irom  the  case^  that  the  Court  did  permit  him  to  make 
tiie  attempt 

The  fifth  and  hist  exception  is  to  the  opinion  bf  the  Court,  In  re- 
lation to  the  testimony  of  the  decbratioiiB  of  the  defendant. 

There  can  be  no  doubt  as  to  the  law  on  this  point:  and  there  is 
as  little  doubt,  but  that  the  decision  of  the  Court  was  m  strict  con- 
formity to  it. 

'  The  motion  is  denied. 
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Pebraacy,  Novu  Of.  Adm^itstntor  of  Sewxvs, 

lo24> 


J* 


Jn  Error. 


The  jadgneDt  of  a  Coun^  Coiirt  reader^  iip<iii  tht^  tihl  ot  aa  mo*  oC  ^,  if 
agreeineDt  of  parties,  ia  conelu^iitfe,  aud  the  «rjiJe»ce  on  trhlcti  the  mm  19 
found  caraot  be  re-examiuei!  on  a  vrrH  of  errtrr 

THIS  vras  a  writ  of  €iTor  brought  to  reverse  a  judpaent  ramkh 
ed  by  the  Coimty  Cowrt  ^  the  County  of  BcBOiEigtoiif  opon  tfaf 
trial  of  an  is8u«  of  fact,  joined  to  the  Court  by  af  reemefit  oTpartia. 

Church  for  the  ptaintiH'  in  error. 

Bhckmer  and  HaU  for  the  defendant* 

Skuihxb  Gil.  J.  dcUwred  the  opinion  of  this  Cooft 
The  record  in  this  caac  ^h^ves^  that  an  action  of  cH»l  waa  imi^^ 
ted  hy  the  admuistratot  of  Erastus  Jewett^  lieceued,  hr  the  reco^ 
try  of  the  balance  found  due  by  the  Cominis&it^nera  tm  Ihe  eitate  «f 
the  deceased,  fbom  Joeiah  E ,  ISobte  (tbe  plaintiff  in  error)  opoa  m\ 
adjufltment  of  the  mntuai  daims  of  the  md  Noble  and  tbe  deceit* 
td.  Nobk  (the  defendant  below)  pleads  in  bar^  thai  he  wv  not  i 
creditor  to  the  estate — that  he  did  not  exhibit  any  daim  to  the  C«ih 
Biiffiooeri  for  alh>wance--that  the  finding  aad  alWvance  of  tfat 
claim  by  the  CommiMiont^r^  in  ravor  of  the  estate,  waa  not  In  cJSh? 
to  ai^  daim  exhiMted  by  him-  These  facts  are  trai^vaedliytk 
plaintifia  below,  and  itmie,  by  agreement  of  tbe  pattia^  Ii  jfuit 
ed  to  the  Court;  and,  after  he^iring,  vreighmg,  and  ooandBa^iitf 
tflfltimooj,  judgment  ia  thereon  rendered  for  tbe  plainil&  It  tti 
record  is  appended  a  history  of  the  testimony  given  oo  tbe  trUff 
the  issue,  and  the  same  is  sanctioned  by  tbe  Jticfges'  Eigniitsire, 

The  Court  is  not  caUed  upon  to  decide  any  question  armi^  if{i> 
on  the  declaration  or  pl^dings  ^  the  parties  admit  thdr  titfkjeocy. 
The  only  question  materbl  to  be  decided  is,  Can  tliis  Cowt  lenm 
a  judgment  rendered  by  an  inferior  Courts  upon  the  taaJ  of  on  tssoe 
of  fact  by  the  agreement  of  the  parties?  The  Coooiy  Cmsxt  mt 
obliged  by  the  statute,  if  the  partis  ^^^^r  to  perfonn  ibe  dulies  b 
a  Jury  j  they  hear  the  testimony  of  the  witnesAes — decide  upon  tfcr 
degree  of  credit  to  be  given  to  them — weigh  presumptions,  ^cttii 
find  the  issue.    The  same  result  must  fallow,  as  if  the  j 
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wm$  ffeadeied  upon  the  verdict  •f  a  Jury ;  aad  nootber  ramtdy 
canbeliad,  than  such  as  vtghl  be  had  ialhateaie.  Nothiagcaii 
be  more  cl^^  tkaa  if  the  Jury  had  found  a  verdict  for  the  pkiatifl^ 
and  judgment  bad  been  rendered  thereon,  it  would  have  been  con* 
duuve.  No  history  or  statcaient  of  fvMmct  aaactiooad  by  die  ^^^^^ 
Court  or  Jury  would  have  ]mi  the  foundatieD  Imt  a  writ  of  error«T- 
TIm  case  beareao  analogy  to  a  fpecialverdicty  in  which /«€<•  are 
foondy  and  apoo  which  the  Gourib  to  pronounos  the  law.— Upon 
the  fads,  which  appear  in  eoufesce  on  the  trial,  no  writ  of  error 
will  lie ;  nor  can  the  party,  by  stating  them  in  a  bill  of  exceptions, 
lay  the  foundation  of  a  writ  of  error,  so  as  to  revise  a  decision  upon 
a  question  of  fact— Such  statement  aUowed  by  the  Court  is  irregit^ 
lar,  and  constitutes  no  part  of  the  record.  Of  the  law,  in  tins  case, 
the  Court  have  no  doubt  $  and  it  is  presumed  our  peculiar  system 
of  trymg  questions  of  fact  by  the  Court  induced  the  party  to  prefer 
this  writ. 

The  only  way,  in  which  a  party  can  secure  himself  against  a  de- 
cision not  warranted  by  the  evidence,  in  this  state  is,  by  placing  the 
issue  to  the  J|iry,  and  demurring  to  the  evidence.  If  an  issue  of 
f^u:t  is  tried  by  the  Court,  and  the  juc^ment  is  agahist  the  weight  of 
evidence,  the  law  aflbrds  no  redress.  If  the  issue  is  tried  by  the 
Jnry,  and  the  verdict  is  agmnst  the  weight  of  evidence,  the  statute 
forbids  a  new  trial.  The  judgment  of  the  County  Court,  in  this 
case,  therefore,  is  affirmed  with  interest  thereon  as  dami^es;  and 
single  costs  only  are  allowed. 


WaionT  qui  imn  vs.  E^onBO. 

ir  two  joist crtditortMOMBeMC  MmtiUmqidiamMahamttbefuif  vcsricred, 
toreeoFerUtotpeothf  (rreo  bf  tbe  itatnte  agsniit  fraodutest  coavejiDcef, 
and  pcsdiae  the  actitQ  cne  ol  the  pkiaUSb  die,  t^  actiM  MiTTivet  to  the  iDr. 
viTing  plaiotiiil 

THIS  action  was  ori(pnaUycomineaced  in  the  name  of  Solomon  Bennington 
Wright  and  Elijah  Lovett,  who,  as  the  party  aggrieved,  prosecu-      i8^7* 
ted,  as  wen  for  the  Treasurer  of  the  County  of  Bennington,  as  for 
themselves,  to  recover  the  penalty  given  by  the  statute,  alleging  in 
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B€imingkn  their  dedaratioo,  that  one  Mamfired  Ekired  wm  indebted  to  thenii 
*iim^*  in  the  811111  of  $1500  on  note,  and  that  the  defendant  was  a  paity 
to  a  certain  fraudulent  judgment  had  and  rendered  with  intent  t» 
defeat  and  avoid  said  debt. 

Since  the  commencement  of  the  snit,  LoTett^oneof  the  plaintliiy 
deceased ;  and  the  defendant  moved  the  Court  to  abate  tlie  seit,  on 
the  ground  that  the  action  did  not  survive  to  Wright  the  sorvivni^ 
plaintiff;  on  which  motion  the  cause  now  came  on  to  be  heard. 

D.  Chipnum  and  Merril  for  the  defendant* 

Where  matter  appears  on  record,  which  shews  tlie  suit  abated, 
it  fis  not  necessary  to  plead  it,  but  the  .suit  will  be  abated  on  motioa. 
11  Massi  R.  56.  3  Bac.  218,  If  Wright  had  not  suggisied  the 
death  of  Lovett  on  the  record,  the  defendant  must  then  hare  plead* 
ed  his  death  in  abatement. 

The  only  question  then  isj  Does  this  action  smvivt  to  Wrighi^ 
the  surviving  plaintiff?  At  commoti  [bw^  all tiiits ^a^ate  b)  the 
death  of  the  plaintiff  or  defendant,  and  also  by  thedealUof  itijthef 
one  of  the  plaintifik  or  defendantSp  3  B^c.  213,  By  stanite,  no 
9ttJt  shall  abate  by  the  death  of  the  plaintiff  or  defendanli  wlteit  tbe 
cause  of  action  doth  by  law  survive  5  that  is,  wliere  the  executor  w 
administrator  might  prosecute,  or  be  mude  chargeable,  Hanu  P. 
A.  48.  It  is  also  provided  by  statute ,  tlmt  if  oae  of  two  or  mm 
plaintiffs,  or  one  of  two  or  more  defendants  die  pending  the  mt^ 
it  shall  not  abate,  if  the  cause  of  acUon  doth  by  law  survive  to  the 
plaintiff,  or  against  the  surviving  defendant,  CbU,  Pi  5^.  The 
statute  of  this  state  is  in  substance  a  copy  of  the  «everat  Brkiil 
statutes. 

If  the  cause  of  action  do  not  by  law  survive  to  the  executor  or  ad- 
ministrator, in  case  of  the  death  of  a  sole  plaintiff,  it  cannot  survife 
to  one  plaintiff  on  the  death  of  the  other.  Ham.  P.  A.  226.  4 
Mass.  R.  475,  Woodward  v,  Scofield,  In  this  case  the  cause  of 
action  does  not  survive,  as  it  arises  wholly  ex  delicto^  the  action  be- 
ing founded  on  a  penal  statute. 

The  debt  stated  in  the  declaration  to  have  been  due  from  Mnm- 
fred  Eldred  to  Wright  and  Lovett,  and  of  which  they  aUcged  they 
had  been  defrauded  by  the  defendant,  entitled  Wright  and  Lovett, 
as  the  party  aggrieved,  to  recover  the  penalty. — This  was  a  jouii 
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riglit)  Bttd  was  done  away  by  the  death  of  Lovett,  and  ii  not  chan-  Btfminiim 
ged  into  a  right  in  &Tor  of  the  survivor ;  and  any  other  creditor  of  \^k7* 
Mumfred  Eldred  is  now  endtled  to  sue  A)r4he  penalty.  s^v-^ 

In  all  cases  where  the  cause  of  action  survives  to  a  surviving  ^ri{ht 
plaintiff,  it  b  the  right  to  prosecute  only,  which  survives,  not  the  Eldred. 
right  of  property ;  and  in  every  such  case  where  the  money  is  re- 
covered, the  representative  of  the  deceased  plaintiff  is  entitled  to 
contribution.  In  this  case  it  is  not  pretended  that  the  cause  of  ac- 
tion can  survive  to  the  executor  or  administrator,  or  that  the  repre- 
sentative of  Lovett  will  be  entitled  to  contribution  in  case  of  a  re- 
covery ;  and  no  case  can  be  shown  where  it  has  been  held,  that  the 
cause  of  action  survived  to  a  surviving  plaintiff,  which  could  not 
survive  to  the  representative  of  the  deceased. 

This  action  is  not  brought  to  recover  the  debt  alleged  to  be  due 
from  Mumfred  Eldred  to  Wright  and  Lovett,  nor  is  it  otherwbe 
material  to  show  the  exbtence  of  that  debt,  than  to  show  that 
Wright  and  Lovett  were  creditors  of  Mumfred  Eldred,  and  as  such 
entitled  to  maintain  the  action  upon  the  statute,  as  the  party  ag- 
grieved.  And  if  the  penalty  be  recovered  in  this  case,  it  will  in  no 
manner  affect  this  debt — it  will  remain  due  as  before.  When 
Wright  and  Lovett  commenced  this  suit,  they  acquired  a  joint  right 
to  the  penalty — each  to  a  moiety,  when  recovered  5  but  if  tlus  action 
survive  to  Wright^  he  will  be  entitled  to  the  whole  penalty }  for  we 
have  seen  that  the  representative  of  Lovett  cannot  call  on  him  for 
"fit  contribution.  It  is  not  then  the  right  of  prosecution  which,  it  b 
insisted,  survives  5  but  the  right  of  property — to  all  intents  the  jtu 
accresendu  No  authority  can  be  produced  for  this  kind  of  survi- 
Torship.  The  reason  is,  that  the  same  rule  has  olMained  in  case  of 
the  death  of  one  of  the  plaintiffs  in  an  action,  as  in  case  of  the  death 
of  a  sole  plaintiff— the  same  cause  of  action  survives  in  the  one  case 
as  in  the  other :  The  action  does  not  in  eitlier  case  survive  unless 
the  cau^e  of  action  survive  to  the  representatives  of  the  deceased. 
And  if  in  any  case  the  absence  of  authority  in  support  of  a  rule 
•f  law,  is  evidence  that  the  rule  does  not  exist,  it  is  most  clear- 
ly so  in  this  case^  for  cases  of  this  kind  must  have  frequently  oc- 
curred. 

Bennet  for  the  plaintiff.—— Thb  action  survives  to  Solomon 
Wright,  it  b  contended,  on  the  following  grounds : 
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JiMwfuftin     lftli*«aMf«ofacdoiiiiimv«b]r6tatule,  thuaciianw^mnwe* 

*'«{J5J7'  ThecBOW  of  aoCxNi  oa  the  note  in  iavor  of  Wright  and  Lov«tt 

v^N^-^^  against  Mumlirtd  EUredmoft  dearly  mrviTes  to  Wright;  it  bei^ 

Wric*>t     a  joint  right  in  the  lifetime  of  both;  and  it  would  be  strange  ia- 

Eldr«d.    dtead|  if  an  iojory  to  that  right  should  not  follow  the  right  itself,    li 

the  present  case,  Wright  and  Loyett  had  only  a  joint  right  agaiait 

the  ddtndant,  Caleb  Eldied ;  and  if  there  is  no   sunrivonfai^ 

Wright  is  remediless. 

It  is  a  general  rule  that  where  two  are  entided  to  a  r^t  exddk" 
tOf  and  one  dies,  it  remains  wholly  to  the  sorvivor.  Hsai.  F.  A. 
48. 

In  Connecticut  it  has  been  decided,  that  the  husband  and  wife 
muH  join  in  a  ^t  torn  suit,  to  recover  the  penalty  for  a  ftaoduKeot 
conveyance  to  defeat  their  joint  right,  on  the  ground  that  the  fwi 
tarn  action  would  survive  to  her,  inasmuch  as  the  debt  or  doty  at- 
tempted to  be  avoided  would  survive  to  her.    3  Coo.  524. 

Again,  had  Lovett  been  the  only  promissee  in  the  note,  the  qm 
tarn  action  would  have  survived  to  his  executors  or  administrators. 
The  English  statute  upon  survivorship  extends  to  all  cases  of  io/n- 
ry  which  have  lessened  the  assets  of  the  deceased— I  Chit.  PL  56, 
57-^whatever  may  be  the  form  of  action.  Our  statute  is  to  have 
the  same  construction. 

The  statute  under  which  this  action  is  brought,  is  a  remedial  and 
cumulative  statute,  so  fkr  as  the  rights  of  the  plaintiff  are  coooera- 
ed.  The  suit  is  wholly  a  civ4  one,  and  the  County  Treasurer  hai 
no  control  over  it.  No  one  has  the  action  but  the  party  aggrieved, 
and  the  intention  of  the  irtatute  is  to  give  him  satisfaction.  Ham. 
P.  A.  89. 

Skinner  Ch.  J.  delivered  the  opinion  of  the  Court. 

It  is  urged  by  the  defendant's  counsel,  that,  as  at  common  law 
the  death  of  one  of  two  or  more  plaintilSs  abated  a  suh,  as  wdl  as 
the  death  of  a  sole  plaintiff,  the  same  consequences  followed  ihe 
death  of  one  joint  plaintiff  as  the  death  of  a  sole  plaintiff— tbat  the 
statutes  in  this  State  and  in  England,  made  to  remedy  Ae  evil  by 
authorizing  the  executor  to  prosecute  the  suit  commenced  by  \a 
testator,  and  the  survivor  to  prosecute  a  suit  commenced  by  him 
and  another,  since  deceased,  have  the  same  object  In  view,  and  ex- 
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i  tend  alike  to  the  same  class  of  cases-^hat  no  action  wfll  sortime  to  Bemdi^gion 

'  the  survivor  In  case  of  the  death  of  one  of  two  or  more  ptahitiflft^  ^^8247* 
which  would  not  survive  to  the  executor  upon  the  death  of  a  sole  k^'s/^k^ 
plaintiff— that  this  suit  would  not  survive  to  the  executor,  conse*    ^"i*** 
quently  it  will  not  survive  to  the  survivor — that  the  statutes,  made    Sldrad. 
to  prevent  the  abatement  of  suhs,  give  no  new  rights,  nor  do  they 
keep  alive  that  which  at  common  law  was  determined. 

it  is  a  maxim  of  the  common  law,  that  personal  actions  die  with 
the  person ;  and  that  actions  ex  deHdo  can  never  be  revived  or 
prosecuted  by  the  executor.  Actions  ex  cotUradu  albate  by  the 
death  of  the  plaintiff,  yet  the  eause  of  action  remains,  and  the  ex* 
eeutor  flMy  prosecute  thereon.  Where  there  were  two  or  more 
plaintiffii,  the  same  doctrine  seems  to  have  obtained  as  to  the  abate- 
ment of  the  suit  on  die  death  of  one ;  but  the  right  to  prosecute  by 
the  survivor  existed,  as  well  in  cases  arising  exdeUctOy  as  those  ari^ 
sing  ex  amiractu.  By  statute  in  England  it  is  now-  provided,  thsC 
If  the  plaintiff  die  after  interlocuiarp  and  beibre  /no/ judgment,  if 
the  acfioH  might  have  been  originally  prosecuted  by  the  exccntor, 
it  shall  not  abate ;  and  also  if  one  of  two  or  more  plaintiffii  dies,  if 
tiie  rouse  of  action  survives  to  the  survivor,  the  suit  shall  not  abate. 
By  statute  in  England  the  executor  may  have  an  action  for  trespass 
done  to  hb  testator  as  of  the  goods  and  chattels  of  the  deceased  ctur« 
ried  away  in  his  life-time.  By  our  statute  it  is  provided,  if  the  plain* 
tiff  die  pending  the  suit,  if  the  cimse  of  action  survives  to  the  exe* 
cutor,  the  suit  shall  not  abate;  and  also,  if  one  of  two  or  more 
plaintifis  die,  if  the  couse  of  action  survives,  the  suit  shall  not  abate. 
Oar  statute  also  gives  to  the  executor  an  action  lor  trespass  done  to 
his  tesutor  as  of  the  goods  and  chattels  of  the  deceased,  carried 
away  in  his  life*time. 

The  whole  current  of  authorities  requires  a  distinctioD  kt  com* 
mon  law  between  the  rights  which  survived  to  the  executor,  and 
the  rights  which  survived  to  the  survivor,  although  actions  would 
alike  abate  in  both  cases.  In  actions  ex  deUctOj  in  case  of  the  de* 
cease  of  the  sirfe  plaintiff,  not  only  did  the  suit  abate,  but  the  right 
was  forever  gone.  Not  so  in  case  of  the  decease  of  one  of  two  or 
more  plaintiffii ;  the  suit  abated,  but  the  right  survived.  8  Bl.  Com. 
302.  Ham.  152.  14  Viner.  479, 5T4.  Co.  Lit.  198, «.  It  is 
a  general  rule,  that  where  two  are  entitled  to  a  right  ex  d^K^y  and 
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B$nningtfi  one  dies,  it  remains  wholly  to  the  survi¥or.    If  then  at  conunoo  htr 
*I82?*^'  the  righiy  that  b,  the  cat/^e  of  oc/toit  survives,  though  the  actioa 
^.^^s^^^^  abates,  the  question  remains,  Does  this  action  survive  under  the 
^vf^     siatotc  ?  From  a  recurrence  to  the  English  statute  before  noticed, 
Eidred.     it  will  be  seen,  that  the  rights  of  the  executor  and  the  rights  of  tk 
sorvivor  to  prosecute  the  suit  are  wholly  different.     The  languge 
of  the  statute  in  the  case  of  executors  is,  <^  if  the  action  might  kan 
been  originally  prosecuted,  &c.  it  shall  not  abate ;"  in  ^  case  of 
the  survivor  it  is,  <<  if  the  catue  of  action  should  survive,  4&c.  the 
suit  shall  not  abate."   This  distinction  in  the  English  statute  is  no- 
ticed for  the  purpose  of  showing  that  any  decisions  that  may  have 
been  made  under  the  statute  as  applicable  to  executors,  and  which 
have  been  reBed  upon  in  this  case,  cannot  apply  to  survivors.  The 
form  of  action  is  embraced  in  the  former — tlie  catete  of  action  in 
the  latter.  Neither,  however,  is  construed  as  giving  any  new  r^ta^ 
the  object  is,  to  prevent  delay  and  the  expense  of  a  fresh  sidt. 

But  for  the  statute  de  bonis  asportatit  no  actton  ex  deficto  could 
now  be  maintained  by  an  executor.  Such  actions  are  sustaiofd  by 
survivors  every  day,  and  this  without  the  aid  of  any  such  statute. 
It  follows  then,  of  course,  in  England,  if  the  cau»e  of  acdot^  sumves, 
the  action  then  would  be  saved.  The' doctrine  referred  to  by  the 
defendant's  counsel  in  Hammond  and  Taunton  is  perfectly  cocno 
nant  to  the  grounds  here  taken.  The  case  of  the  abatement  of  tk 
suit  of  the  husband  and  wife,  by  the  death  of  the  wife,  and  notliy 
that  of  the  husband,  clearly  marks  the  distinction,  that  when  Ok 
cause  of  action  survives  to  the  survivor,  the  action  does  not  abate- 
otherwise  it  does.  No  other  case  is  shown  of  the  abatement  of  i 
joint  peisonal  action  by  the  death  of  one  of  two  or  more  joint  pUs- 
tiffs,  since  the  statute  9  William  III.  than  of  such  as  are  in  the  nane 
of  husband  and  wife.  And  the  reason  why  husband  and  wife  job 
in  the  action,  is  not,  as  in  the  case  of  other  j<nnt  plainti&,becaas< 
they  have  both  an  interest  in  thefhkig  demanded,  but  because  of 
the  union  of  person  by  tlie  marriage.  From  examining  ourstatute 
before  referred  to,  it  will  be  noticed,  that  farm  of  action  is  not  re- 
garded. In  both  eases,  as  well  of  the  decease  of  a  sole  plalnliff,  as 
of  one  of  two  or  more  plaintifl^,  if  the  coti^e  of  action  survives,  tfo 
suit  shaH  not  abate.  Our  statute  is  also  unlike  the  English  sUlite 
de  atportatiuj  as  to  the  rights  which  are  given  to  the  plaintiff^  a* 
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<>cutor.    If  this  action  had  not  been  instituted  by  Wright  and  Lov«  BmniikgUm 
ett,  there  can  be  no  doubt  that  Wright,  as  survivor,  would  have  been     ^^^^ 
entitled  to  sue,  as  well  as  any  other  creditor  of  Mumford  Eldred.   ^^^'v^^ 
The  suit  then  cannot  abate,  the  cause  of  action  surviving.     The 
ground  taken  in  deciding  this  case  renders  it  unnecessary  to  exam- 
ine the  question  whether  the  action  given  by  the  statute  is  remedial 
or  penal. 

There  most  be  a  re^tmdeoi  ouaUr. 


HoaD  V9.  ToTTUS  and  Smith.  ^ 

To  protre  (he  poetewioo  of  a  defendant  io  an  action  ofejectment,  it  It  tofficient  to 

prove  a  third  perion  in  actual  potteiiioo  ondar  tbe  defiradaat ;  and  if  it  appear 

.    00  triart  that  mich  third  pf  rson  it  in  potienloD  bf  tlie  prenite^  under  a  contract 

in  writing  between  him  and  the  defendant,  the  poatenion  of  tbe  defendant  it 

ciHBeiently  proved,  and  it  is  ntiueceitaij  to  produce  such  written  contract. 

THIS  was  an  action  of  ejectment  for  one  acre  and  one  quarter  ^JfJJ^f'^'' 
of  an  acre  of  land  in  Sandgate,  with  a  dweHSog  houie  and  bam  1824. 
thereon.  On  trial  upon  the  geaera!  is«|ie  at  the  last  February  term^ 
the  plaintiff  produced  evidence  of  titk  to  the  premises  by  the  levy 
of  an  execution  in  his  favor  against  Michael  Benneti  on  the  l4th 
day  of  (Vfay,  1821,  and  by  proof  that  Bennet  waf  in  possession  of 
the  premises  at  the  time  of  the  levy. 

The  plaintiff  also  proved  by  parol  testimony  that  the  defendants 
went  into  possession  of  the  premises  in  the  fall  of  the  year  1821, 
and  that,  in  the  spring  of  the  year  1822,  and  before  the  commence- 
ment of  the  plaintiff's*  action^  Gailor  Nichols  went  into  possession 
of  the  premises,  und<:r  a  lease  or  contract  in  writing  between  him 
the  said  Gailor  and  the  defendants. 

The  Court  decided  that  this  was  not  legal  evidence  of  the  faa 
that  said  Gailor  Nichols  was  in  possession  of  the  premises  under 
the  defendants,  but  that  it  was  necessary  for  the  plaintiff  to  produce 
the  lease  or  written  contract  between  said  Nichols  and  the  defend- 
antSy  and  directed  a  nonsuit,  with  leave  to  the  pUuntiff  to  move  to 
set  it'astde.    And  at  tbe  present  term  the  cause  again  came  on  to 
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TotUeasd 


^^^      Church  for  the  plaintiff. 

«*^  The  question  In  this  case  is,  whether  it  is  not  competent  far  Ik 

plaintiff  to  prove  by  parol  that  Gailor  Nkhols  was  in  ponessiMof 
the  premises  at  the  time  the  action  was  commenced,  under  the  de- 
fendant, without  producing  the  contract  or  lease  in  writing  fronlfae 
defendant,  under  which  he  took  pessetsion.  Possession  or  (enaocj 
is  a  fact  that  may  be  proved  by  parol  evidence.  7  Jc4uu  18d  Tin 
Allen  V.  Vosburglu 

The  contract  between  the  defendant  and  Nichols  under  wttdi 
Nichols  took  possession,  is  a  collateral  fact,  and  not  the  foundatioo 
or  ground  of  action :  tfierefore,  it  is  contended  that  the  possessoo 
of  Nicbob  under  the  defendanU  may  be  proved  by  parol  evidence*, 
and  that  it  is  not  incumbent  on  the  plaintiff  to  produce  such  writing 
to  prove  the  fact  that  Nichols  hdd  under  the  defendants.  Anthoo. 
Rep.  40.     1  John.  840. 

The  contents  of  any  writing  which  does  not  constitute  the  ground 
of  actioni  and  is  coUaleral  onl^  m  the  suit,  may  be  proved  by  parol, 
espedaUy  if  it  lie  net  between  the  parties  to  the  mux.  12  East 
237^  (note  a.)  236.  Wood  e.  Mortis* 

Bettnei  for  the  defendants. 

The  plaintiff  cannot  excuse  himself  from  observing  the  strict  nries 
of  evidence,  on  the  ground  that  the  lease  in  wrilineg  is  eoAilaalto 
the  action ;  for  the  law  requnres  the  same  strictness  of  proof  as  IT 
the  action  had  been  founded  on  stipulations  or  covenants  ia  die 
lease.  But  the  plaintiff  having  it  in  hb  power,  as  must  be  pitsi- 
med,  to  produce  the  written  instrument  in  question,  has  hhaseif  u- 
sumed  to  decide  on  its  legal  sufficiency  and  effect,  and  its  esecution 
by  the  defendants,  which  assumption  the  law  will  not  permit.  In 
short  the  common  rule,  that  the  test  evidence  shall  be  given  w&ich 
the  nature  of  the  case  admits,  clearly  requhes  the  lease  to  be  pro- 
duced. 

WittiAMs  J«  delivered  the  opinioQ  of  the  Court. 

As  the  only  inqoby  in  this  case  was,  as  to  the  possesiioD  of  ihe 
defeadaals,  it  was  sufficient  for  Ae  plaintiff  to  establish  the  fact, 
that  the  defendants  weie  m  the  actual  occupancy  o&the  ptemises  in 
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the/Ulof  theyetf  iSSly  aiid  <lM  anolber  leoeiml  dw  ptfiMioB  Bmwmetm 
from  liMOfe.    Tbe  written  extract  or  lease,  by  virm  of  wUdi  the  ^''mi/' 
teoant  took  the  pnseuiom,  eo«ld  not  have  furiUBbed  any  better  eri-  ^"^T"^^ 
dftttce  of  that  fret  than  ^m  teslimooy  produced.    If  the  terms  of  the        vs. 
tenancy  of  Nichols  under  tlie  defendaaU  had  come  in  questidh,  the  '^g^it^^ 
lease  wonkl  hare  fiimished  the  best  evidence  of  those  terms  ^  but 
netithtr  the  terms  nor  the  execution  of  the  lease  could  have  come  in 
question  in  this  case.    It  vras  sufficient  for  the  phuntifiT  to  know  and 
to  pKOve  that  the  person  La  possession  was  placed  there  by  the  do- 
fondants,  who  badi  themselves  been  in  the  actual  occupation  of  the 
preaaises.    He  couM  not  be  supposed  to  be  acquainted  with  the 
contract  existing  between  the  defendants  and  their  tenant  5  neither 
could  it  be  material  for  him  to  introduce  if  it  had  been  known. 

Nonsuit  set  aside  and  new  trial  granted. 

£Cbief  Justice  Sldnner  I  laving  been  of  counsel  did  not  sit  in  this 
caase.j 


DaifUio  and  Wbi*i.man  vs.  S.  and  E.  Hurlbut. 

A  verdict  will:  be  set  atide  on  proof  that  a  Juryman,  before  tbe  bearing  of  the 
came,  decia«Rd  tmt  ht  coukl  net  gi««  a  verdkt  aialast  the  party,  in  wboi e  fti* 
vor  llMYedEittvsf  gives ;  vnhkfiM  miM.tfaat  the  party  agaioitfriK»itli« 
v«r4ict  wai  shreB  ba4  bo  haQ«led0ii  of  naeh  deelaraUoe  until  after .  the  triaL 

THIS  was  an  action  of  trover,  for  com,  rye,  and  meal-bags.  On  ^e^JJJJf*^ 
<  trial  upon  the  general  issoCi  it  appeared  in  evidence  that  the  plain*      1824. 
,  tiffii  were  distillers,  and  the  defendants  millers,  in  the  town  6f  Dor- 
set.— That  certain  bins  were  erected  by  the  defendants,  in  their 
\^  mill,  designed  chiefly  for  the  uise  of  the  plaintiffs  in  storing  grain  and 
«^  meal.     It  also  appeared  that  the  plaintiffs  did  occupy  said  bins  for 
^  storing  their  grain  and  meal.    It  further  appeared,  that  a  hole  was 
bored  from  below,  through  the  floor,  and  through  the  bottom  of  one 
of  the  bins  in  which  the  plaintiffs  stored  their  grain..  And  that,  at 
^   different  times,  com  was  tten  on  the  floor  directly  under  this  hole ; 
r  and  that  cora  was  also  frequently  seen  ia  the  jnocning  under  the 
^  mill,  and  under  the  bis  on  ti|e  ground  near  the  wdKer's  edge ;  and 
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Bmmngun  that  the  defendant's  bogs  were  fireqnendy  seen  eatlfl^  it.     It  foifter 
^^\m7*  appeared  that  the  plauitifis^  on  or  ahenl  the  »th  of  I>eceii|bcr, 
K.^^'^y'^^  1820,  had  stored  in  saidjl>in8  a  qomtky  of  corn-^whai  qorati^  M 
DemioK&  not  appear.    It  appeared  that  the  detodams  alao  put  some  com 
\sT^    into  the  bin  in  which  the  plaintiffs'  com  liad  been  put — what  qoan- 
Huribot.    ^.^^  J.J  jj^j  appear,  nor  was  there  any  evidence  that  there  was  any 
of  (he  defendant's  corn  in  the  bin  at  the  thne  when  the  piaimift  pirt 
in  their  com.    It  further  appeared  that  the  defendants  owed  one 
Noble  Bostwick  some  grain,  to  be  paid  about  the  first  of  Jumary, 
1821. — And  at  that  time  the  defendanu  tamed  out  lo  saidBosMrick 
about  one  hundred  and  sixty  bushels  td  cern^^Tlrat  sone  of  tihe 
corn  was  taken  from  the  house  of  the  defesidants^aad  some  froo  the 
.  bins  in  the  mill. 

The  Court,  in  their  charge  to  the  Xuryi  directed  them,  that  as  the 
bins  were  in  the  mill  and  in  the  possession  of  the  defendant,  tAwy 
might  put  grain  of  their  own  into  the  bina,  with  iheplaiadft',  and 
if  th^y  took'out  no  more  than  they  put  in,  the  plaindfib  were  nod  en- 
titled to  recover.  For  that  the  defendants  had  a  r^t  to  nnr  iSimr 
grain  with  the  grain  of  the  plaintifis,  provided  they  ^d  not  take  eat 
more  than  they  put  in,  there  being  no  question  as  to  the  q^nftky  ef 
the  grain.  Whereon  the  Jury  returned  a  verdict  fer  the  defendants. 
To  which  opinion  of  the  Court  the  plaintiffs  excepted  and  ntovei 
for  a  new  trial.  And  as  a  further  resMm ibr  a  new  trial  ^ pbis- 
tiffs  stated,  and  verified  by  affidavit,  that  Bena^ah  Coc^,  of  Aifiif- 
.  ^  ton,  was  one  of  the  Jurymen  sworn  upon  the  Jury  who  tried  s»d 

cause  and  found  said  verdict  against  them  the  plaintifis^ — ^And  that 
said  Benajah  Cook  in  a  conversation  relative  to  said  cause,  in  tke 
month  of  December,  1821,  with  said  Elias  Hurlbut,  stated  andde* 
dared  to  said  Elias,  that  he  had  no  doubt  but  that  the  defeodaat 
oi^ht  to  recover  in  said  cause,  and  that  if  he  should  ever  have  an 
opportunity  to  sit  as  a  Juryman  in  the  trial  of  it,  he  could  not  give 
a  verdict  against  the  defendant. — And  iiat  the  plaintiffs  were  whol- 
ly ignorant  of  said  conversation,  and  bad  no  knowledge  of  said 
declaration  of  said  Cook  until  after  the  trial  of  said  cause. 

And  at  the  present  term  the  said  caose  came  on  to  be  heard  on 
said  motion  for  a  new  trial. 

Sheldon  fer  the  plaintiffs. 

It  is  a  settled  principle  of  law,  that  whenever  one  person  wiiyi]r 
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mixes  his  grain  with  the  graia  of  another,  the  whole  belongs  to  the  BenningUm 
person  whose  rights  have  been  thus  invaded.    2  Bl.  Com.  405.  ^^|'82|7* 
The  reason  on  which  this  rule  of  law  is  founded  b  obvious.    By  v^n^^^ 
such  iaterinixtore  the  qoaotl^  belonging  to  each  is  uncertain — this  I>aHnc& 
uncertainty  itself  would  be  an  injury  to  the  person  with  wf  lose  grain        «« 
another  has  mixed  his  own.— The  law  saj's  with  great  propriety,    Burlbot. 
that  the  innocent  party  shall  not  sustain  this  injury,  but  he  shall  be 
entitled  to  the  whole,  and  tbe  person  who  made  the  intermixture 
shall  forfeit  his  own.    Thb  principle  of  law  clearly  applies  to  the 
present  case.    That  the  bins  were  in  the  defendant's  mill,  and  even 
that  the  bins  belonged  to  the  defendants  varies  not  the  case ;  it  is 
enough  that  tbe  plaintil^  hail  licence  from  the  defendants  to  put 
their  grain  into  the  bins ;  for  tbe  defendants  could  in  such  case  have 
no  right  to  intermix  their  graoi  with  the  plaintiflb',  and  the  injury 
they  have  sustained  is  precisely  the  same  as  though  the  plaintifis 
had  been  the  owners  of  the  mill  and  the  bins. 

But  if  we  are  incorrect  in  this,  yet  we  contend  that  the  plaintifls 
are  entitled  to  a  new  trial,  on  account  of  the  misconduct  of  the  Ju- 
ror. It  is  in  proof,  and  the  fact  is  clearly  established,  that  the  Ju- 
ror had  declared  before  the  trial/ that  he  would  never  give  a  verdict 
in  this  cause  ft>r  the  plaintiffs,  or  rather  that  he  would  never  give  a 
verdict  against  the  defendants,  and  that  this  was  wholly  unknown  to 
the  plaintiffs  until  after  the  trial.  The  law  is  settled  that  this  is  a 
sufficient  cause  for  settmg  aside  a  verdict.  1  Sellon's  Practice^ 
490.    2  Salk.  645.    21  Vin.  483.    5  Dallas,  515.     6  Bac.  668. 

Bennet  for  tbe  defendant. 

We  ipsist  that  the  plaintiffs  are  not  entitled  to  a  new  trial,  on  ei- 
ther ground  on  which  they  rely,  for  that, 

1. — The  charge  of  the  Court  was  c<»rect.  The  rule  of  law  in 
relation  to  the  confusion  of  goods,  extends  only  to  cases  of  wilful 
intermixture,  and  that  by  a  person  not  at  all  interested  in  the  chat- 
tels with  which  he  intermixes  his  own.  2  BL  Com.  405.  In  this 
case  the  defendants  had  the  interest  of  bailees^ 

2. — But  if  the  charge  of  the  Court  was  incorrect  in  this  particu- 
lar, the  plaintiffs'  rights  could  not  be  aflEected  by  it,  as  it  appears 
from  the  case,  that  there  was  no  evidence  before  the  Jury  of  an  in- 
termixture of  grain,  it  was  simply  laying  down  an  abstract  princi- 
ple of  bw. 
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Bmmimgitii      That  ooi  of  the  Jurors  had  before  the  trial  formed  and  opni- 
^'^is^TT*   ^^  ^^  opinion  respectii^  the  cauie^  mldioagb  a  cause  af  dialaiige, 

N^PN^-^  is  no  ground  for  a  new  trial. 
Deaiinc&      jf  one  of  the  Jurors  is  related  to  ^ne  of  the  parties— 4ias  a  nit 

Wr  CllUHUB 

9t.  pending  with  one  of  the  parties  against  whom  a  Terdict  is  famad,  ar 
Harlbut.  |,  ^^^  ^^  fp^i^^lder,  the  Court  wiH ' not  grant  a  new  trIaL  Itisoatf 
a  cause  of  challenge.  In  the  present  eaae  h  was  sheer  ai^glijgena 
that  the  party <lid  not  inform  Mroself  of  the  objectioa  to  the  Jnror, 
and  make  the  challenge.  It  would  be  of  most  dangerous  teddteney 
to  make  this  a  ground  for  a  new  trial* 

Again^  it  appears  from  the  case  stf  Ued,  that  justice  was  done  be- 
tween the  pajties.  Indeed^  the  verdict  gireo  was  the  only  one 
which  the  evidence  could  In  any  way  warranty  ThegnEuningof 
new  trials  rests  in  the  sound  discretion  of  the  Court,  and  they  wffi 
not  grant  a  new  trial  where  substantial  justice  iias  been  dooe. 

Williams  J.  delivered  the  opinion  of  the  Coorti 
Tn  this  cause  the  plaintids  move  for  a  new  trial  on  certain  excep- 
tions to  the  charge  of  the  Court  to  tlie  Jury^  and  also  for  thu  one  of 
the  Jurors  formed  and  expressed  an  opinion,  as  to  the  nerite  oC  die 
cause  previous  to  the  triaL 

It  will  be  unnecessary  to  decide  upon  the  exceptions  totbe 
charge,  as  the  Court  are  clear  thai  on  the  last  ground  a  new  triil 
must  be  granted.  I  should  be  uawilling  to  disturb  the  venficta 
this  case,  as  the  facU  were  very  fu^ly  investigated,  did  I  not  consid- 
er the  law  as  fully  settled.  It  is  in  proof  that  the  Juror,  prevkNH  to 
the  trial,  declared  that  it  was  his  opinion  that  tlie  dehx^m  aa^ 
to  prevail,  and  that  he  was  somednies  on  dM  Jary,  wmd  if  kfi  ^boM 
be  thereafter,  when  this  cause  should  come  on  to  be  tried,  he  ceiid 
not  give  a  verdict  against  the  defondaat.  It  is  admitled  Att  tbh 
was  a  good  cause  of  challenge;  and  it  is  laiddown  in  Swift's  Di- 
gest, 775,  that  where  the  party  when  the  Jary  was  eaapaaKfod 
was  ignorant  of  a  principal  challenge  to  a  Jaror,  and  £wm«v 
it  after  verdict,  this  may  be  a  ground  to  set  asid^  the  vet^cL  It  is 
not  necessary  to  go  this  length  iq  deciding  the  preseat  qaea^OD ; 
and,  indeed,  a  decision,  the4lhI>aUas,  RoUlngawoftliv.Baaacy 
seems  to  be  at  variance  widi  it«  Without,  tberifere,  pfnag  «f 
opinion  whether  the  discovery  of  a  principal  cfaaHenge  m  a  Janr 
after  the  trial,  which  die  party,  in  the  use  of  due  dilligeoc^  i 
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Jiave  been  apprised  of  before  the  Jury  were  empanaeled,  or  the  dis*  BenmngUm 
covery  of  the  want  of  qualification  of  a  Juror^  which  does  not  affect     'leS?.*^' 
his  integrity  or  ability,  would  be  a  sufficient  reason  for  setting  aside  ijjpi^"^ 
a  verdict,  the  Court  are  clearly  of  opinion,  in  the  case  under  consid*   WelimaD 
eration,  from  an  examination  of  alt  the  authorities,  that  the  Juror    Hurlbut. 
having  declared  that  he  could  not  give  a  verdict  against  the  party 
who  prevailed,  is  a  sufficient  reason  for  setting  aside  the  verdict. 
The  cause  cannot  be  said  to  have  had  a  trial  by  a  disinterested  and 
impartial  Jury,  when  one  of  them  had  before  tlie  hearing  of  the 
cause  made  this  declaration,  which  must  have  been  known  to  the 
defendants,  of  which  the  plaintiffs  had  no  knowledge.  2  Salk.  645, 
Dent  V.  the  Hundred  of  Hertford.   1  Strange  640,  Parker  v.  Thorn- 
ton.    Plow.  118.    S  Dallas,  515,  United  States  v.  Ives,  are  strong 
authorities  in  favor  cf  the  motion.      The  verdict  must  therefore  be 
set  aside,  and  a 

New  trial  granted. 

[The  Chief  Justice  did  not  sit  in  this  cause. — Judge  Aikens  was 
not  present  at  the  hearing,  but  he  assented  to  the  opinion.] 


Brack  v9.  Squim  and  Robinson. 

If  a  wril  of  error  be  made  reUiroable,  not  to  tbe  next  term  of  tbe  Suprenne  Court, 
one  or  more  terms  intervening  between  the  allowance  of  tbe  writ  and  the  re- 
turn, it  ia  irregular  and  void,  and  cannot  be  made  to  operate  as  a  stupereedeag. 
In  sueb  case  a  fleeoftd  writ  of  error  may  be  a  lupersedeai. 

Bmil  on  a  Writ  of  error  arc  not  in  all  ca»t»  boldea  for  the  amount  of|thejiid|iiieQt 
•  if  it  be  affirmed,  but  by  statute  are  made  liable  only  for  the  actual  damasei 
occasioned  by  the  delay,  and  for  single  or  double  costs  as  they  may  in  tbe 
discretion  of  the  Court  be  taxed  on  the  aOlrmance  of  (he  judgment. 

THIS  was  an  action  of  debt  on  a  bond  of  recognizance  in  the  ^^1^/'"' 
penal  sum  of  ^1200,  for  the  prosecution  of  a  writ  of  error,  entered       l^^^* 
into  agreeablj  to  (be  eighth  section  of  tbe  Judiciary  Act,  passed 
Nwembcr  4,  1797.  (1  Stat,  57.) 

The  wrk  was  dated  October  25 j  1820,  from  which,  and  the 
pleadings  thereon,  in  which  ojrer  of  the  former  proceedings  was 
prayed  and  gvanted,  the  following  facts  appeared : — That  the  plain 

^ '  7  ' 
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Btnninston  tiff,  on  the  6th  day  of  May,  1817^  took  out  a  writ  of  attacbiKMit 
1324*      against  one  Daniel  Rogers  of  Hoosac,  in  the  State  of  New-Yodc, 

v«^N^"^  which  was  duly  served,  and  upon  which  bail  was  entered. — ^TWt 
^''**^*      on  the  3d  Monday  of  December,  1 817,  the  plaintiff  recovered  jndf- 

Squire  and  ment  thereon,  before  the  Bennington  County  Court,  for  the  sum  of 
j^90  88  damages,  and  $il  94  coats  of  suit,  and  thereol  pn^ 
out  execution  dated  January  5,  181  S,  and  made  retumabU*  iritUi 
sixty  days  from  date, — Thai  this  execuliuii  was  put  into  iht  laoii 
of  an  officer,  who,  on  the  2d  day  of  Murch,  1818,  made  fhe  Mow* 
ing  return  thereon : — ^^  By  % iriue  of  the  within  eiecutvui^  f  have 
made  the  most  diligent  searcli  throughout  my  precinct,  and  cannot 
find  either  the  body  of  the  ^aid  Daniel  Rogers,  or  any  pn>peity  m 
estate  whereon  to  levy  or  saiisfv  this  execution,  Alt^i,  llinm 
Hinsdale,  Constable." — That  on  the  23d  day  of  Januaiy,  1$IS, 
Rogers  prayed  out  a  writ  of  error  on  said  judgrrienij  f«ru/iiabk  la 

the  Supreme  Court  at  their  lerm  holdeti  at  Benoingtoa  on -^ 

on  which  one  David  Henry  became  recognixfld  tatlie  defendant  iii 
error,  in  the  sum  of  ^I20C*,  and  wliich  was  served  on  tlie  td  day 
of  March,  1818. 

To  this  wrU  a  plea  in  abatejncjii  was  pleaded,  for  that,  a  lerm  of 
the  Supreme  Court  intervened  between  the  servit£  and  the  rriww 
day  of  said  writ  of  error ;  and  the  same  was  for  that  cause  abated.-- 
That  thereafter  wards,  on  the  2  2d  day  of  January,  IS  19,  thesid 
Rogers  prayed  out  a  second  writ  of  error,  in  which  the  prestnt  de- 
fendants became  recognized  to  tlie  said  Brace  in  the  said  fan 0^ 
$1200,  upon  which  was  indorsed  tb*.'  certificate  of  the  oath  agte^ 
ably  to  the  1st  section  of  ihe  act  of  November  1,  1809^  and  wUd 
was  duly  served  on  the  9th  t\'Ay  of  June,  131 9*— Thai  afferwHtki 
at  the  January  term  of  the  Supreme  Court,  holdcn  at  Bezinm^i 
A.  D.  1820,  the  judgment  uf  tbe  County  Court  was,  upou  thew- 
cond  writ  of  error,  affirmed  ^  and  there  was  also  added  to  tbe  jor^ 
ment,  damages  for  the  detention  of  S4ird  debt,  with  the  additioml 
costs  on  said  writ  of  error,  ajuounting  in  the  whole  to  ihemm  of 
^1114  74  damages,  and  $31  84  cosb  ;  0(7Ofi  which  felt  jut^* 
ment  execution  was  also  i^ned,  and  returned  with  a  mm  ei£  tnve*^ 
tu8  endorsed  thereon  j  the  cust;*  on  tlie  affiimaiice  were  teiidefis! 
by  the  defendants  and  accepted  by  the  plaintiff  without  pre]a^fi«- 
Whereupon  the  present  suit  was  brought:  pendtne  wMch,  at &bt 
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Augastterm,  1821^  the  following  motion  was  filed  by  the  defend-  BmmingUm 
ants,  with  the  consent  of  the  plaintiff: —  I824* 

"  And  now  the  said  David  Robinson,  Jun.  and  ^^^'^^"^ 

'  Brace 

Traman  Squire,  here  in  Court,  move  this   Court  that  upon        n 
the  payment  of  the  further  sum  of  seventy-five  dollars,  being  the  ^RobUi,^^^ 
interest  on  the  sum  of  debt  and  cost  of  the  former  judgment  from 
the  time  of  the  allowance  of  the  writ  of  error  to  the  time  of  the  af- 
firmance, and  the  interest  on  the  same  fit>m  the  time  of  affirmance, 
that  the  plaintiff  stay  all  further  proceedings:^ 

The  case  was  argued  by  D,  Chipman  and  Langdon  for  the  plain- 
tiff, and  by  Squire  and  Robinson,  the  defendants  pro  seee. 

[Skinner  Ch.  J.  and  Williams  J.  having  been  of  counsel  in  the 
cause,  did  not  sit.] 

And  now  at  the  adjourned  term  of  said  Court,  holden  at  Man- 
chester, within  and  for  said  County,  on  the2Sd  day  of  May,  1824, 

AiKiNS  J.  delivered  the  following  opinion : 

The  more  regular  course  would  have  been  for  the  defendants  to 
have  moved  the  Court  for  a  rule  upon  the  plaintiff  to  shew  cause 
why,  &c.  which  would  have  been  granted  msiy  and,  an  the  bearing, 
have  been  made  absolute,  or  discharged,  as  justice  might  require. 
As  the  defendants'  motion  was  intended  as  a  means  of  arriving  at 
the  same  resuh,  I  shall  pass  over  this  informality  without  further 
remark,  and  treat  the  case  as  though  such  rule  had  actually  been 
granted. 

This  rule  can  be  supported  only  upon  one  of  three  principles. — 
1st,  That  the  second  writ  of  error  was  no  supersedeas,  or«— 2dly, 
That  the  bail  on  a  writ  of  error  is  in  no  case  answerable  for  the ' 
amount,  of  the  original  judgment,  or — Sdly,  That  admitting  the 
first  two  positions  to  be  unfounded,  still  from  the  facts  in  this  partic- 
ular case  appearing  upon  the  record,  it  is  conclusive,  that  no  dam* 
age  can  have  accrued  to  the  plaintiff  by  reason  of  this  writ  of  error, 
beyond  the  sum  stipulated  in  the  motion. 

If  the  first  position  be  tenable,  it  is  clear  that  the  defendants  have 
been  over  liberal  in  the  offer  contained  in  their  motion ;  for  unless 
the  writ  of  error  upon  which  they  became  recognised,  ppssessed 
the  quality  of  a  supersedeas,  it  could  occasion  no  delay  to  the  origi- 
nal plaintiff  in  the  collection  of  his  debt— consequently  no  damage  5 
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Bennington  and  he  would  be  entitled,  on  alGraiance  of  h»  judgmeBt,  not  even 
^24!      to  the  interest  thereon,  pending  the  writ  of  error,  but  liaiply  to  hm 

^-*^v-^^  costs,  single  or  double,  as  the  Court  in  their  diicielion  shcnkd 
^^^     award. 

Bqnire  and       It  has  been  attempted  to  support  this  position  on  the  groimd  tint 
"  the  first  writ  of  error  was  abated,  and  that  for  a  cauae  originalias 

in  the  fault  of  the  party,  and  consequently  that  this  second  writ  wm 
not  in  law  a  supersedeas.    It  is  true,  the  authorities  seem  i^ff>tkm 
far  5  (1  Mod.  ^85.     l-Salk.  263,     8  T,  B,  412,)  but  *tiere  k  oat 
fact  in  the  case,  which,  it  is  a|jpreli(?nded,  re[iders  ihem  inapplica- 
ble.    The  cause  assigned  in  tlie  pica  of  abatemeru  to  the  fim  wui 
of  error  was,  "  that  a  term  of  lb t^  Supreme  Court  iutfirfned  bc^ 
tween  the  service  and  return  01"  ilie  writ/'  The  writ  was  not,  titers 
fore,  defective  and  abatable  merelv  J  biit  irregulai-j  aud  ab&dotdy 
void,  (Parsons  v.  Lloyd,  3  Wih.  341 .     Black  84^,     I  SdL  IVat* 
83.     3  Dallas.)T-For  if  a  process  may  be  made  reiurna^k  past 
one  term,  it  may  past  ten;  and  the  rigbts  of  ibe  otiier  pattfns- 
pended  and  jeopardized  by  it  for  any  period.     U  was,  in  the  hit* 
guage  of  De  Gray,  in  Parsons  t\  I  .loyd^  a  mvw  nuWity.    Aadf  &l* 
though  Lord  Holt,  in  Shirlyr,  Wriglilj  1  Ld.Eayra.775,  dechf€ii 
there  is  a  distinction  in  this  ri']^[)ectj  between  writs  c^f  capw  wiifr 
respect  to  mesne  process  and  cxeitttion,  ye(  the  reas^in  of  the  <fis- 
tinction  would  place  a  supersedens  on  the  same  footmg  wiiii  mesne 
process,  although  it  be  in  form  a  mmmom,  because  of  its  immediait 
efiect  upon  the  existing  rights  fiT  tlif^  pniiy.     It  is  true  it  was  plf^ 
ed  to^  but  this  was  unnecessary  ;  it  would  have  been  more  pcupti^ 
ly  dismissed  on  motion.    Nor  did  that  proceeding  give  it  tbecW 
acter  of  an  erroneous  or  dcf^^ciivc  process,    which  ts  goad  i&- 
til  reversed,  and  may  be  abateii  or  amended.     That  which  tt  xmi 
has  none  of  these  qualities;  it  ia  binding  on  no  one ;  it  wilf  not  ju^ 
tify  the  party  acting  under  it ;  it  is  incn|)able  of  amendjuent,  and 
any  proceeding  founded  upon  il  w  uiild  be  liable  to  E»e  set  aii(*p. 
The  first  writ  of  error  being  inc^ubr  atid  void,  ihe  second  s,  what 
it  would  have  been  if  the  first  Imd  never  existedj  a  supersedfas  /rtrni 
the  time  of  service ;  it  being  i^gulaj  ly  sworn  to,   agperably  to  the 
1st  section  of  the  act  concerning  writs  Dferror^^'c,  passed  Novm* 
her  1,  I8O9.    It  may  be  proper  to  remark  here,  as  the  contwy 
was  urged  in  the  argument  of  tliis  cnu^se^  that  it  is  not  by  vtrtaf  p< 
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iiis  statute,  or  any  ^hcr  slatote  •!*  this  slate,  except  that  adoptiAg  Benmngton 

the  common  lanr  of  England,  passed  November  4, 1797,  tliat  a  writ      1^4.* 

of  error>  under  aoy  cireurastances,  is-a  supersedeas  here,    A  writ  of  ^-^v-^i/ 

error,  therefore,  which  in  England  would  not  be  a  supersedeas  of     *^ 

execution,  would  not  possess  tliat  quality  here^  even  though  aH  the  S<iuir€  and 
-    .  ...  „    .     »  •       Robinson, 

prerequisites  of  the  statutes  on  the  subject  were  complied  with. 

They  are  restrictive,  and  not  creative  of  any  power  or  quality  * 

in  the  wrks  to  which  they  relate. 

The  defendants  then,  haVing  entered  into  a  recognisance,  agree- 
ably to  the  8th  section  of  the  Judiciary  Act,  for  the  prosecution  of 
a  writ  of  error ;  which  writ,  from  the  service  of  it,  that  is,  from  the 
9th  day  of  June,  1819,  was  a  supersedeas  of  any  execution  of  the 
plaintiff  then  or  atterwards  in  life,  upon  his  original  judgment,  the 
question  involved  in  the  second  position,  above  named,  arises,  that 
b^  What  is  the  extent  of  this  obligation  ? 

The  terms  of  the  condition  are,  "  that  the  plamtiff  in  error  shall 
proseoitte  his  writ  to  effect,  and  answer  ell  damages  and  costs,  if  he 
Dm!  to  make  his  plea  good.*^  The  operation  of  which,  as  it  regards 
the  bailj  can  be  no  other  than  this,  that  if  he  fail  to  do  it,  they  will 
do  it  for  him.  What  then  is  the  true  meaning  of  the  expression, 
^<  all  damages  and  costs  ?''  In  England,  no  less  than  ftve  statutes 
have  been  passed,  providing  for  bail  for  the  prosecution  of  writs  of 
error  in  divers  specified  cases,  and  presenting  the  condition  of  re- 
cggnizances.  The  first,  that  of  31  Elic.  c.  S,  as  it  is  confined  to 
cases  of  error  aAer  outlawry,  contains  nothing  appticafofe  to  the 
present  inquiry.  The  second  was  the  statute  of  .the  S  Jac.  I.  c. 
8,  whereby  it  is  enacted  'Mhat  no  execution  shall  be  stayed,  &c. 
(in  certain  cases  enumerated)  unless  euch  person  or  pereons^  m 
whose  name  or  names  such  writ  of  error  shall  be  brought,  wkh  two 
gujfident  9uretie9y  such  as  thb  Court  (wherein  such  judgment  is  or  ' 

shall  be  given)  shall  allow  of,  shall  first,  before  such  stay  made,  or 
supersedeas  to  be  awarded,  be  bound  unto  the  party  for  whom  any 
such  judgment  is  given,  by  recognizance  to  be  acknowledged  In  the 
same  Court,  in  double  the  sum  adfudged  to  be  recovered  by  the  said 
former  judgment,  to  prosecute  the  said  writ  of  error  whh  effect ; 
susd  also  to  satisfy  and  pay  (if  the  said  judgment  be  afiirmed)  all  and 
singular  the  debt,  damages,  and  costs  adjudged  upon  the  former 
judgment,  and  all  costs  and  damages  to  be  also  awarded  upon  the 
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Sandngion  delaying  of  exec u t  ion , "     Th e  next  statu te  was  the  13  C ar.  n,  c*  r 
1824*.      extending  the  provisions  o(  3  Jac.  L  c.  8,  ta  a  variety  ol'  c«3«x,^ 


giYing  double  costs  ia  a  defendant  by  delay  &f  executJOfi  by  i 

Brace      of  error  brought,  if  the  judgment  be  afiirined.     Next  came  tlie  lu 

Souireaitd   and  17Car.  II.  c.  8^  extending  the  promiona  of  Jacp  L  to<«iier 

"'^*   casei  still,  and  requiring  bonds  to  be  given  also,  in  errnr  to  be  Ml 

•  upon  any  judgment  after  verdict  in  any  writ  of  dower^  lyrini^ 

action  of  ejectume firmaey  conditioned  that,  m  case  of  aBirmaiMi^ 

discontinuance,  or  nonsnit,  the  plaintiff  in  such  writ  of  error,  dtooU 

pay  such  costs,  damages,  and  sum  and  sums  of  money,  a  i^miMbt 

awarded  upon  or  after  such  judgment  aSirmed^  diseontimaitt,  m 

nonsuit  had.''     By  the  expressions,  <^  daQiageSf  and  sam  and  idm 

of  money/'  in  this  act,  it  was  intended  to  make  the  plain ii^  in  ernr 

liable  for  the  me&ne  profits,  and  for  damages  by  any  wajte  ^tm* 

mitted  after  the  first  judgment,  as  appears  by  the  4th  wookm  of  ik 

same  act :  and  a  writ  of  int^uiry  issues^  in  proper  caaei,  to  asoertaio 

them.     The  5th  and  last  English  statute  on  this subjea,  ii  the  I& 

Geo.  III.  c.  7o,  extending  the  provisions  of  S  Jsc  I.  to  wrfti  d 

error  sued  for  the  reversing  of  judgments  given  in  the  inferior  Coitftf 

of  record,  where  the  damages  are  under  iiClO — b  dasa  of  cmei  itol 

>embraced  in  any  of  the  preceding  statutes. 

The  provisions  of  these  several  statutes  are  full,  tmequiyocal  a^ 
uniform.  No  one  can  mistake  the  extent  of  iiabilh Ici  of  bail,  ifi  ft- 
ror,  under  them.  They  were  fa m iUo r  t o  ou r  Leg islat ii re,  when  0tff 
passed  the  Judiciary  Act  ^  or  certainly  soj  to  tbi:  d!«lin^lihe4itt- 
rist  who  framed  it.  Can  it  possibly  be  contended  then,  diatiitf 
Legislature  intended  to  make  the  bail  in  error  Jiabk  (ot  ibeiraoM 
of  the  original  judgment,  in  all  cases,  where  the  ptaintiO'  in^tw 
should  fail  to  satisfy  it  ?  Ii"  so,  why  depart  from  espressicim  Uiebctf 
calculated  to  effect  that  object,  and  which,  it  is  to  be  pfe»aiiwrf,*o/ 
as  a  copy  before  them,  and  resort  lothe  more  equivocaliaiigB^  itf 
our  statute ?  It  could  be  for  no  other  purpose  titan  to  ginttlbt 
Court  a  different  rule  of  da  magesp  This  conclusio^i  is  Ureo^mad 
by  the  fact,  that  in  directing  the  condition  of  a  recofttiiSKeipoo 
the  allowance  of  a  writ  of  audiia  querela^  in  the  lith  mfian  ol  iht 
same  act,  the  Legislature  have,  in  substance,  adopttd  ^  sp^cifir 
and  unequivocal  language  of  the  English  statutes.  And  tWf*  cii 
be  no  doubt  but  id  the  event  there  contemplated,  I  In?  tmll  mtm  M 
adjudged  to  pay  the  original  debt,  damages,  and  cost. 
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The  expression^  ^  all  damages/'  in  the  8th  sectiooi  cannot  be  Benmnctai 
construed  as  ^ynony moos  with  the  expression,  ^  just  damages,  &c."      ]Q24*. 


which  occurs  in  the  last  clause  of  the  same  section,  and  also  in  the 
10th  section.  This  is  obyious,  when  we  consider  the  necessary  ef-  ^'''^ 
feet  of  a  supersedeas  in  a  variety  of  instances  under  our  system  of  at-  Squire  ud 
tachment,  and  arrest  and  bail  upon  mesne  process,  and  the  limited 
powers  of  the  Supreme  Court,  in  the  cases  contemplated  in  the  10th 
section,  as  applicable  to  those  cases.  It  is  there  provided,  that  in 
case  of  a  failure  to  enter  and  prosecute,  to  effect,  a  writ  of  error  reg- 
ularly served,  or  of  nonsuit  therein,  the  defendant  in  error  may  en- 
ter his  complaint  to  this  Court,  praying  for  his  jint  damages,  and 
legal  costs ;  and  such  Court  shall  award  to  such  defendant  12  per 
cent,  interest  on  the  original  judgment,  as  damages^  and  his  costs, 
and  issue  execution  accordingly.  The  Legislature,  in  these  cases, 
regard  the  record  as  not  being  removed,  and  that  this  Court  have 
no  power  over  the  judgment,  not  even  to  affirm  it ;  but  it  remains 
as  an  existing  and  valid  judgment,  unexecuted  in  the  Court  below, 
and  to  be  pursued  there  according  to  law.  Yet  it  is  obvious,  that 
property,  attached  on  the  original  process,  may,  in  the  mean  time, 
have  been  discharged  from  the  lien  of  such  attachment  5  or  bail 
thereon  from  their  liability,  by  reason  of  a  stay  of  execution.  And 
12  per  cent,  interest  on  the  original  judgment,  which  the  act  itself 
defines  as  the  maximum  of  these  just  damages,  (even  if  the  12  per 
cent,  and  double  costs  contemplated  in  the  3d  section  of  the  act  of 
1809  should  be  added)  might,  in  such  case,  be  a  very  inadequate 
compensation  for  the  actual  damage  sustained. 

I  am  driven  back  therefore,  to  the  most  simple  and  obvious  con- 
struction posible ;  to  wit,  that  the  engagement  to  answer  all  dama- 
ges and  costs,  is  an  undertaking,  to  pay  all  the  actual  damages 
which  a  defendant  in  error  shall  sustain,  in  consequence  of  the  im- 
petration  and  service  of  the  writ,  and  the  co9ts  legally  taxable  in  the 
defendant's  favor  upon  such  writ,  either  single  or  double,  at  the  dis- 
cretion of  the  Court.  This  is  a  construction  which  will  do  justice 
to  all  parties  in  all  cases.  It  does  not  leave  the  defendant  in  error 
in  a  worse  situation  than  it  found  him.  Neither  does  it  enable  him 
to  fixra  debt,  originally  bad,  upon  the  bail  of  the  plaintiff  under  cir- 
cumstances in  which  they  cannot  surrender  their  principal.  The 
language  of  the  statute  is  the  broadest  possible;  and  evidently  so 
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Bmningkn  framed,  with  a  view  to  meet  the  justice  of  each  particolar  case. 
^824*.      ^"^  surely^  to  give  it  any  other  construction,  when  it  wHlbear 

^^'^v^^^  this,  would  be  a  strange  departure  from  the  doty  of  the  Court,  wtech 
vs.       is  to  administer  justice  in  all  cases  according  to  law. 

^^^bios^oD*       What  the  measure  of  damages  in  any  given  case  will  be,  jbib; 
depend  upon  the  facts  \n  such  case :    For  example,  1  will  suppoie 
a  case  under  some  of  the  varieties  of  circumstances  in  which  it  mt) 
*  actually  exist. — A.  SHt'j  B.  for  a  debt  of  ^1000^  und     i 

sonal  property  to  the  lull  amount — recovers  judgmem  mdwWKVi- 
tion.  Before  levy,  B.  Itrings  error  and  stipe r^edes  ik  rx«ciitmn 
of  A«  so  that  he  can  not,  wiihin  30  days  from  die  uifi«  o(  ren- 
dering such  judgment^  tuke  the  property  in  cxccotmit*  The  |>fo^ 
erty  is,  in  such  case,  expressly  discharged  by  statute.  (Jii^Kiir)' 
Act,  sec.  33.)  Pendirv^f  ihe  wrii  of  error  B,  dbposes  of  the  pfoper^ 
ty,  and  becomes  bankrupt-  Not^  it  is  clear  chat  in  this  caje^  tk 
actual  damage  of  A.  in  consfr^imncc  of  the  impetmbbn  ancF  serWc^ 
of  the  writ  of  error,  is  r!if:  otiiouBt  of  his  origiasl  jodgmem,  and  the 
use  of  it  from  the  lime  lit-  would  have  obtained  ii,  to  ihe  tiroe  be 
does  obtain  it  of  the  bail  in  error,  ThiSjtherf'fofr,  vmM  be  iht 
measure  of  damage  in  such  case.  Secondly,  suppoie  6.  did  not 
serve  his  writ  of  erroi  till  afier  A.  had  levied  his  tiecmion. — ^Thc 
writ  of  error,  though  a  supersedfrns  to  the  execution  "m  the  i^mm 
case,  would  not  be  so  in  this.  ( Mcri ton  r,  Stearns,  \VUib275, 
1  Blac.  69.  8  Co.  IDl/j  H^re  die  actual  damages  of  A.  wi^ 
be  merely  nominal,  and  nnmtital  damagt^s  and  the  costs  on  thewri; 
of  error  would  be  all  hc^  tould  recover  of  the  bail*  Thirdly,  n^ 
pose  again,  that  A.  attacked  projKirly  to  tlic  amount  of  $500oii!jj 
which  was  all  the  property  li.  wms  possessed  of— B*  bnngs  errof, 
and  supersedes  the  execuELon  or  A.  whereby  the  lien  on  the  ^W 
is  lost  'y  but  B.  in  the  tncan  time  remains  where  he  was^  ind  wot^ 
nothing :  Can  it  be  pretended,  that  the  damages  of  A.  in  this  csif, 
exceed  the  actual  value  ot  *he  property  attached  r  And  wbjslumld 
he  be  made  better  than  he  otljcrw  be  would  have  been,  U^tx- 
pense  of  the  bail  in  ermr  ? 

If  it  should  be  said  that  this  rule  b  too  uncertain  tn  iisiwlare,  1 
answer,  it  is  no  more  so  than  the  Legislature  themselifi  b&Te«^ 
pressly  prescribed,  in  a  class  of  f^ases  somevrhat  analcf  o«o— tlMti^ 
escapes  from  gaol,  (1  Stat.  281  ^—iNo  more  so  indeed^  tbairtlsi 
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wfaidi  f^Mis  in  atl  casei  of  uicartaiti  damage.    Andtlvi  fadt^  Btm^ngcn 
that  the  bail  are  obligated  in  a  tan  certaNi^  to  become  absolute  up-      i^; 
cti  condition  broketo,  makes  ilo  diffetienoe.    Tke  obli|;atfoii>  Ykwed  v-^-v;^g> 
in  connexion  with  the  power  of  the  Courts  to  chancer^  amoants,  hi      ^^ 
substance,  to  the  simple  undertaking  before  expressedi  And  mutt  be  8^re  ni 
l^vemed  by  the  same  rules. 

It  only  remains)  therefore^  to  look  hito  the  facta  oft  record  in  this 
case^  and  to  see  if  the  plaintiff  apoil  those  facts  eaa,  by  possibility) 
ImveiKistained  any  actual  damUge  bej^nd  the  sum  specified  in  tM 
snetion,  in  consequence  of  the  impetration  and  service  of  the  writ  of 
error,  upon  which  the  deiiftndants  were  recogniaed :  And  if  so,  thb 
rule  must  be  discharged }  but  otherwise  made  absolute.  / 

But  before  recurring  to  the  Aicu  on  record,  I  will  explain  what  is 
undersltood  bj  the  term  **  final  judgment,^  when  used  in  connexion 
with  the  liabilities  of  bail,  or  the  lien  upon  chattels,  attached  upon 
mesne  process.  It  is  that  Judgment  rendered  upon  the  same  prO' 
cess  on  which  the  bail  was  entered,  or  the  goods  attached,  upon 
which  the  Court,  rendering  the  judgment,  is  authori^d  by  the  stat- 
ute to  issue  execution.  And  this  is  the  case  with  every  judgment 
rendered  on  the  merits,  ^  where  no  appeal  or  review  is  by  law  al- 
lowed, or  where  no  appeal  or  review  hath  been  entered,  or  motion 
in  arrest  of  judgment,  or  for  a  new  trial,  has  been  made  within  the 
times  allowed  therefor.'^  And  the  day  on  which  such  judgment  is 
*  deemed  to  have  been  rendered,  for  the  purposes  of  charging  bail 
and  holding  property,  is  that  day,' on  which  the  plaindff  is  ^  first, 
by  law,  without  leave  of  Court,  entitled  to  execution  thereon.^' 
(Judiciary  Act,  sec.  28, 29, 54, 95. — Explanatory  Act  of  do.  pass  ^ 

cd  Nov.  6,1804.) 

The  plaintiff  In  thb  case  obtained  a  final  judgment  upon  what 
our  statute  denominates  a  mesne  process^  against  one  Rogers,  on 
Which  Roger!}  had  been  arrested  and  procured  ball.  He  took  out 
execution  thereon,  dated  January  5,  1818,  returnable  in  60  days, 
and  put  it  In  the  hands  of  an  officer  (it  is  presumed)  in  season  to' 
hold  the  ball.  On  the  2d  day  of  March  following,  56  days  after 
the  date,  the  officer  returned  the  execution,  with  a  formal  return  of 
fUni  ut  ikventUB  indorsed  thereon*  By  this  return,  the  ball  on  the 
original  process  was  fixed.  It  is  true  that  the  first  writ  of  error  was 
Served,  by  the  same  officer,  on  the  same  day;  but  it  is  to  be  presu 
S 
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Bmmngfm  med  not  until  after  the  return  of  the  execution  ^  for  otherwke  ibe 
1824*      officer  would  have  made  a  return  of  supersedeas  on  the  execotioB* 
At  any  rate^  it  does  not  lie  in  the  mouth  of  the  plaintiff  to  qaotioa 
the  return  of  his  own  officer,  with  a  view  to  charge  a  stranger.   If, 

Squire  and  then,  the  first  writ  of  error  had  not  been  void,  (as  it  would  have  bea 
no  supersedeas  till  served)  the  bail  would  nevertheless  have  bees 
.fixed.  And  it  was  the  plaintiff's  own  fault  if  be  neglected  tosoe 
out  his  scire  facias  against  the  bail,  within  the  year,  wber^j  tbt 
hail  was  discharged :  For  a  writ  of  error,  which  is  a  sopersedea^ 
does  not  prevent  the  plaintiff  from  proceeding  by  scire  facias 
against  the  bail,  when  once  a  foundation  for  such  proceeding  isWid. 
(I  Tidd's  Prac.  471) 

It  is  true,  the  Court  might  i^t  ly  the  proceedings  on  th^scirtfm- 
as  pending  the  writ  of  error,  if  ihey  saw  (it }  \mi  that  meistbe  at  the 
instance  of  the  bail,  and  woulJ  out  di^scliarge  him. 

The  next  material  fact,  leg:illv  to  be  iiifi>rred  fram  the  recofdj  a* 
set  forth  on  oyer  of  all  the  proL-Ci'dings,  and  whicli  vriis  understood 
to  be  expressly  alleged  and  ailrnlttpd  on  the  argument,  is,  dial  dfict 
the  return  of  the  first  executh>n,  ilie  pljintifTnererprajedout  any 
other  execution  on  that  j udgmeut .  The  conse(\vwiice  of  wW\c\\  ^*^, 
that  on  the  5th  day  of  Marcl),  ISiOy  a  year  and  a  day  aClet  the  ei- 
pfration  of  the  first  execution,  the  vital  powers  and  facukies  of  t!^e 
judgment  became,  as  it  wert',  ^uspendf  d  by  operation  of  law,  ood 
must  remain  forever  lost  to  hirii,  wiihouc  some  new  act  on  hti  pm 
to  reanimate  it.  It  is  true,  th^it  ut  common  law^  when  the  df  &iito! 
occasions  the  delay,  the  pliiintiif  may  take  out  execmbn  atanj 
time  within  the  year  and  day  after  the  catise  of  delay  has  ceataJu 
exist.  But  it  must  be  alegaL  c^just^ — Tt  is  not  siiMcient  tliAt  !lfi 
plaintiff  iityoc/  delays,  for  a  reason,  which,  in  law,  was  no  iifl|>fdi- 
ment  in  the  way  of  his  proceeding.  The  supersedeas  of  a  writ  wf  «> 
ror  is  an  accident-^  quality  of  the  writ  which  the  law  attrfbi^Ba  te 
it,  and  can  have  no  existence  independently  of  the  writ  itself*  Tie 
one  being  void,  the  other  had  oo  existence.  The  delay,  timipfope, 
was  the  plaintifPs  delay.  And  It  vras  not  until  the  9th  of  J^^t 
1819,  more  than  three  months  after  t!ie  plaintiiTs  jydga)fniU«a^l>f 
his  own  neglect,  become  incapable  of  execution,  that  the  wiH  of  cr* 
ror  complained  of  became  clulheii  with  the  power  of  a  supersttlcaat 
But  the  plaintiff  had  nothing  on  which  that  power  couJd  exerl  it* 
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self.    A  supersedeas  only  affects  the  execution.    It  does  not  affect  Bennington 
the  validity  of  the  judgment — that  remains  as  it  was,  until  a  judg-       1924*. 
ment  of  reversal.     It  does  not  prevent  the  plaintiff  from  proceeding  <^'>>y^^ 
by  action  of  debt  or  scire  facicu^  on  the  judgment  against  the  prin-      ^^^ 
cipal.     And  this  is  all  that  the  plaintiff  could  have  done  with  his  ^sui^f  apd 
judgment  in  its  actual  state,  from  the  time  of  the  service  of  the  s^ 
cond  writ  of  error,  till  the  affirmance  of  the  judgment  upon  it.  The 
plaintiff,  therefore,  can  liave  sustained  no  actual  damage,  in  conse- 
quence of  the  impetration  and  service  of  this  writ,  and  was  entitled 
to  none  as  against  the  bail. 

Rule  made  absolute. 


LowREY  vs^  HiNS  and  Griffin. 

If  a  dtbtor  he  comoutted  to  gaol  or  an  ciectitiob  ia  fiivor  of  the  Sheriff  of  the 
County,  he  is  in  the  legal  coitody  of  the  Sheriff,  and  a  bood  taken  to  the 
Sheritf  for  the  admiision  of  nich  debtor  to  the  libertietof  the  prison  is  ?alid, 
and  an  action  may  be  maintained  on  such  bond  in  the  name  of  the  Sherifll 

THIS  was  an  action  of  debt  on  a  gaol  bond,  in  which  the  plain-  ChUUniMn^ 
tiff  declared,  that  the  plaintiff  by  the  consideration  of  the  County  1824.  * 
Court  holden  at  Burlington  within  and  fortheCountyof  Chittenden, 
recovered  judgment  in  his  favor  against  William  Hine,  of  Col- 
chester, in  the  County  of  Chittenden,  for  the  sum  of  ^127  27 
damages^  and  for  ^13  22  costs  of  suit. — That  he  took  out  an  exe- 
cution on  said  judgment,  directed  to  the  High  Bailiff  of  the  County 
of  Chittenden,  his  Deputy,  or  either  Constable  of  Colchester  in  said 
County  to  serve,  &c. — That  he  delivered  said  execution  to  Moses 
Bliss,  High  Bailiff  of  said  County,  who  by  virtue  thereof,  commit- 
ted said  William  Hine  to  the  common  gaol  in  Burlington,  &c.  And 
Heman  Lowrey  (the  plaintiff)  then  Sheriff  of  said  County,  being  by 
virtue  of  his  said  office  keeper  in  chief  of  said  prison,  afterwards, 
&c. — the  said  William  Hine  then  imprisoned  as  aforesaid,  for  the 
cause  aforesaid,  in  the  custody  of  the  said  Sheriff,  did  admit  to  the 
liberties  of  the  said  gaol  yard,  and  on  that  occasion,  and  to  indem- 
nify the  said  Sheriff  against  any  escape,  which  the  said  William 
Hine  might  commit  in  the  premises,  the  defendants  on  the  day  and 
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CA^de«,  y^ar  last  aforesaid,  Szc.  executed  a  bond  to  the  said  Sbevifl^  vitk  it 
cdhditioB  thereto  anoexed  in  lega!  forni.-^The  decliMratioD  thiiii« 
l^es  the  escape  of  the  said  Hine,  and  conckides  In  due  fono. 
To  this  declaration  the  defendants  demurred 

Hioeand 

Oriflo.         Gritwold  and  Fottet  for  the  plaint'^. 

4.  Foai,  ibr  the  defendants. 

AiKEMB  J.  delivered  the  opinion  of  the  CourL 
It  is  objected  by  the  defendants^  that  the  plaintiff  beinf  tfce  \iidp 
meot  creditor,  and  also  Sheriff  ol  tiie  County  and  keeper  la  dkf  qC 
said  prison,  he  had  no  authority  to  take  said  bond,  and  that  tbc  lame 
is  void.  But  the  argument  of  the  plaint  iff  is  deemed  condiuiTi  oo 
this  point.  The  law  recognises  but  one  keeper  in  chief  of  tiie  pd, 
at  one  and  the  same  time.  The  Sheriff  was  at  the  time  Hiae  wu 
committed,  and  at  the  time  the  bond  was  executed;  the  legal  keep- 
er of  the  prison ;  nor  are  his  powers,  as  such,  suspended  b^  the 
Statute  hi  relation  to  his  own  dabtort.  If  there  is  any  eiri}  to  be  tp- 
prehended  from  tbe  exerdse  of  these  powers^  in  cases  like  tfte  pres- 
ent, it  is  for  the  Legislature  who  conferred  them,  and  not  for  ibis 
Court  to  j^medy  it. 

It  is  aleo  objected  Ikal  the  declaration  does  not  state  that  tk 
jodgment  theffcin  mentioned^  was  rendered  in  an  action  of  de^ 
covenant  contract  or  proaoise.  That  aUegation  is  unneeeMiry 
dnce^e  passing  of  the  act  of  the  22d  of  October,  ISOf,  r«p€l^ 
the  act  of  the  Slst  of  January,  1 804 ;  thai  fact  is  to  be  presom^ 
until  the  etnlrarjr  appesr.    There  fiiust  therefore  be 

Judgment  for  the  pl&iadf. 
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C.  H.  Atbxkton;,  Executor  of  J.  Athxktois  «     ''fSS!*'' 

FtiA09  and  Pa&kxr,  Adrainistrators  of  J.  Pakkbb. 

Cllttidi*  aVdv^A  bj  CMiamioiiera  afiinflt  sd  eitate  represented  iosoWent  are  eon* 
Mefe4  m  jfadgmmi  dcbti,  aoi  being  ancb,  «o  pUa  foindea  en  the  aeritaef 
tli«  orifinal  ^ontrad  c«d  avail. 

An  aeiioo  of  debt  for  the  reeoTerj  of  inch  claim  ia  not  aa  actioa  of  debt  on  **  any 
lending  or  eontract,**  without  tpedalty ;  and  it  not  within  the  UmitatSon  of 
aliyewa. 

All  tbftfca)  and  perB^niii  etiate  of  a  deceased  pcBna  eentilnte  a  fend  in  the 
bands  of  the  adniniitralor  for  the  p^jmeot  of  dtbia,  and  arc  to  be  bf  fam  re* 
daced  to  cash  fbr  that  porpose-  And  etery  claioi  against  an  eitate  represent- 
ed insolvent,  of  ererj  nature,  whether  by  the  terms  of  the  contract,  it  be  due 
in  pntmii  or  infiUHro,  is  considered  as  due  and  payable,  and  is  to  be  aHow- 
ed  against  the  etintet  at  its  value  in  money. 

THIS  was  an  actioo  of  debt,  in  which  die  plaintiff  declared, 
that  at  a  Probate  Court  holden  by  and  before  Joseph  Randall,  Esq. 
Judge  of  the  Court  of  Probate  within  and  for  the  District  of  Rut- 
knd,  at  Clarendon  in  said  District|  on  the  2(}tb  day  of  Julyjt  18Q8» 
tbe  said  Ebenezer  and  Rufus  were  by  said  Court  duly  aj^inted 
administrators  upon  the  estate  of  the  said  Jonathan,  and  (^n  the  day 
and  year  last  aforesaid,  at  Clarendon  aforesaid,  represented  to  the 
sud  Judge  of  Probate,  that  the  estate  of  the  sud  Jonathan  was  in- 
solvent and  insufficient  to  pay  the  just  debts  and  \e§pl  charges 
against  said  estate :  Whereupon  the  said  Judge  of  Probate,  at  Clar- 
endon aforesaid,  did  appoint  Tliomas  Stewan,  Moses  Chaplin,  and 
Jonas  Paige,  Commissioners  to  receive  and  examine  the  claims  of 
the  several  creditors  which  might  be  presented  against  said  estate? 
and  allowed  six  months  from  the  said  26th  day  of  July,^  1808,  for 
the  creditors  of  said  estate  to  exhibit  and  substantiate  their  claims 
to  said  Commissioners,  and  the  said  Jonas,  Tliomas  and  Moses, &c* 
appointed  Commissioners  as  aforesaid,  afterwards,  to  wit,  atRut* 
land  aforesaid,  on  the  2d  Monday  of  February,  I8O99  duly  retum- 
.    ed  into  the  office  of  the  Register  of  Probate  for  said  District  a  list  of 
die  claims  by  them  allowed  against  said  estate,  amounting  in  the 
wholeto  $19,195  24, among  which  wasa  claim  allowed  tothesaid 
Joshua  in  his  life-time,  at  the  sum  of  $277  65 — the  above  demand 
against  tbe  estate  of  said  Jonathan,  and  the  said  return  was  by  the 
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Rutland,    said  Judge  of  Probate  on  the  day  and  year  last  aforesaid  at  Radand 
*  laS**^^'  aforesaid,  examined,  allowed,  approved,  and  ordered  to  be  record- 
K^'sy^^^  ed ;  all  which  will  more  fully  and  at  large  appear  by  the  record,  re- 
Atherton    jm^  ^^^  files,  and  proceedings  of  record  before  said  Court  of  Pro- 
Plagg  aod   bate  now  remaining.     And  the  plaintiff  further  says,  that  at  a  Pn>- 
^^^^^''     bate  Court  holden  at  Rutland,  within  and  for  said  Probate  District, 
on  the  4th  Monday  of  November,  A,  D»  laWj  before  the  Uoo.  Ji> 
seph  Randall,  Esq.  Judge  of  Probate  for  said  Dbirict,  on  the  appli- 
cation of  Isaac  Eddy  and  Jonas  Stone,  credftors  to  theettate  ofihe 
said  Jonathan,  for  an  order  or  claim  on  ihe  defendants,  adm'miaira- 
tors  as  aforesaid,  that  t\iey  pay  tlie  debts  again  si  I  he  estate  d  iKe 
said  Jonathan,  as  relumed  by  ihe  said  Commissioners  appointed  !o 
receive  and  examine  ihe  claims  against  said  esiate^  and  said  defen- 
dants, administrators  as  nforesntd^  having  been  duly  noticed  to  ap 
pear,^and  showing  no  sufficient  cause  to  the  coniraryj  if  was  order* 
ed  and  decreed  by  said  Judgej  that  s^iid  deff?ndfin6j  actminhtFafors 
as  aforesaid  do  pay  the  debts  of  tlie  said  deceased  in  eighteen 
months  from  the  day  (jf  tlie  i  eiiirn  of  tlie  Commissioners  of  the  fist 
of  claims  against  said  estate,  and  the  defendants,  adm'mistrutof%  as 
aforesaid,  afterwards,  tf j  wit,  at  n  Probate  Coun \iQ\deii  ai  Eui\and 
aforesaid,'  on  the  2d  Monday  of  January,   1810,  before  the  Hi>n. 
Caleb  Hendee,  Jr.  Judge  of  Probate  for  said  District,  and  wiihin 
sixty  days  from  the  making  said  order  or  dfjcree,  pmyed  for  and 
were  admitted  to  an  appeal  from  said  order  or  decree,  to  the  ^^ 
preme  Court  of  Judicature,  then  next  to  be  holden  at  Ruda^ 
within  and  for  the  County  of  Rutland,  on  the  Tuesday  next  foibw- 
ing  the  4th  Tuesday  of  January,  1310,  and  said  appeal  bemg 
dqly  entered  on  the  docket  of  the  Supreme  Court  at  iheti  lens 
aforesaid,  such  further  proceedings  Wfire  bad  in  said  suit  of  appeal 
that  afterwards,  to  wit,  at  the  term  of  the  s^d  Supreme  Court  be^o 
and  held  at  Rutland  aforesaid  ^  on  the  Tuesday  next  folio  wiof  iheicli 
Tuesday  of  Jan,  1812,  thai  the  said  order  and  decree  of  saidCotfrt 
of  Probate  was  affirmed  and  ratified  by  said  Supreme  Court,  all 
which  will  appear  by  the  records  and  ]>roceedings  of  said  Supreme 
Court  before  said  Court  remaining.     And  the  plaintilfiii  fact  sa\l!b, 
that  said  order  or  decree  so  affirmed  and  ratified  by  said  SupcenK 
Court  as  aforesaid,  is  now  in  full  forte,  and  is  in  no  way  reversed 
or  annulled. — That  snitt  chjim  of  sard  Joshua,  a  credUar  to  lht»* 
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tate  of  said  Jonathan  Parker,  wsa  not  paid  by  said  defendants  to  R^uhmd, 
said  Joshua  in  h\8  life-time,  nor  has  the  same  been  paid  to  him  the  igjsT' 
plaintiff  as  executor  as  aforesaid,  since  the  d«alh  of  the  said  Joshua^  Athertoo 
but  that  the  same  is  still  due  and  owing  to  the  plaintiff  as  executor  vt. 
as  aforesaid,  and  that  the  time  affixed  bj  the  said  order  and  decree  ^j^'^'r. 
of  said  Judge  of  Probate  for  the  defendants,  administrators  as  afore- 
said, to  pay  the  debts  found  due  against  the  estate  of  said  Jonathan, 
ratified  and  affirmed  as  aforesaid  by  the  said  Supreme  Court  of  Ju« 
dicature,  has  long  since  expired.  And  that  he,  the  plaintiff,  execu- 
tor as  aforesaid,  on  the  15th  day  of  May,  1812,  at  Clarendon  afore- 
said, applied  to  the  defendants,  administrators  as  aforesaid,  foi^  pay- 
ment of  the  said  sum  of  j(277  65  allowed  as  aforesaid  to  the  said, 
Joshua  in  his  life-time  against  the  said  estate  of  the  said  Jonathan, 
who  have  refused  and  still  do  refuse  and  neglect  to  pay :  Whereby 
an  action  hath  accrued  to  the  plaintiff  as  executor  as  aforesaid  to 
have  and  recover  of  the  defendants'  administrators  as  aforesaid,  the 
aforsaid  sum  of  $277  65  above  demanded.  Yet  the  defendants' 
administrators  as  aforesaid,  tliough  oAen  requested,  have  not  as  yet 
paid  the  said  sum  of  j^277  65,  or  any  part  thereof,  to  the  said 
Joshua  in  his  life-time,  nor  to  the  plaintiff,  executor  as  aforesaid, 
since  the  decease  of  the  said  Joshua,  but  the  said  defendants  admin- 
istrators as  aforesaid,  have  hitherto  wholly  refused  and  still  do  re- 
fuse to  pay  the  said  sum  of  j^277  65,  or  any  part  thereof,  to  the  plain- 
tiff, executor  as  aforesaid — To  the  damage  of  the  plaintiff,  executor 
as  aforesaid,  the  sum  of  ^400 ;  to  recover  which,  and  the  debt  afore- 
said, with  just  costs,  he  brings  thb  suit,  and  the  plaintiff  brings  into 
Court  here  the  letters  testamentary  of  the  said  Joshua  deceased, 
whereby  it  fully  appears  to  the  Court  here,  that  the  plaintiff  b  exec- 
utor of  the  last  will  and  testament  of  the  said  Joshua  deceased,  and 
hath  the  execution  thereof. 

The  dofettdanU  prayed  oyer  of  the  return  of  the  Commissioners, 
allowing  the  claim  aforesaid  to  the  said  Joshua  in  his  lite-time,  which 
wasjread  to  tb«fn  in  the  words  and  figures  following,  to  wit : — Josh- 
ua Atherton  exhibited  a  note  of  the  following  tenwr,  to  wit : 

«  October  25fA,  1794. 

**  F^f  value  received  I  promise  Joshua  Atherton  to  pay  him  or 
order  the  sum  of  one  hundred  and  fiOy  dollars  in  good  land  in  the 
sCounty  of  Rutland  and  State  of  Vermont,  at  a  reasonable  appraise- 


Digitized  by^CjOOQlC 


fti  CASES  IN  THE  SUPREME  COUttT 


AMiMm<    »ii^  (if  mcttBot  agree)  wHk  good  tide,  io  doe  week  iAbt  die 

"^S^'  said  Joshua,  or  hit  agent,  or  aaj  bodj  duly  authorised  rnidcr  Mb, 

)^^^  "W*  request  the  conveyance  of  the  same,  provided  the  nqootbe 

vt.        Biatde  to  me  the  subscriber  personally,  or  my  assigseea  at  Cbiai- 

^^Sktt^  don  in  said  Sute,  with  interest  for  said  sum  till  diaciiarged  as  ai««* 

9md.  «  JONATHAN  PARKER,  Jr.» 

On  which  we  allow  two  hundred  and  seventy-seveti  d^illan^J 
cents,  including  the  interest  to  the  2d  of  January*,  l  S09~~f2^  (^. 
Which  being  heard  and  read,  tlie  defendants  say  thai  diey  db  not 
/detain  the  same  sum  of  mo^i^y  Troni  the  plainiifT  m  maimer  and 
form  as  he  has  alleged,  and  thereof  pat  themselves  on  the  Coiaitry  for 
trial.  And  for  further  plen  in  this  b^half^  by  leave  of  the  Coort  ^ 
that  purpose  had  and  obtained^  The  defendants  say  that  ilie  laid 
cause  of  action  did  not  accrue  either  to  the  said  JcAshua  ai  ha  Hfs* 
time,  or  to  the  said  Charirs  a^  executor  as  aforesaid^  a^  May  iimt 
within  six  years  before  the  commencement  of  the  suit  of  the  said 
Charles  H.  against  them  the  defend  an  is  in  thb  behalf  in  manner 
and  form  as  the  said  Charles  H,  liath  abore  tJiereo/ comp^'oetl 
«gainst  them  the  defendants,  and  this  tliey  are  itkdy  to  verify : 
Whereupon  they  pray  judgment  if  tiie  said  ChMles  li.  esiecatoi  u 
aforesaid  ought  to  have  or  maintain  his  aforesaid  action  agaiiisi  Uhsi 
the  defendants.  And  for  fm  tlicr  plea  in  this  behalf^  the  defend- 
ants say  that  the  said  Jonatlian  Parker  in  his  life-lime^  to  wit^  « 
Clarendon  aforesaid,  on  the  25ih  day  of  October,  A .  D.  1794,  m&de, 
executed,  and  delivered  to  tlie  said  Joshua  Attiertou  a  eertaifl  fim 
in  writing  of  that  date^  a  copy  of  which  is  here  sbowo  in  fljWj 
whereby  the  said  Jonathan  in  his  life-time  promised  the  siiid  Josl« 
in  his  life-time  to  pay  to  bhn  or  order  the  sum  of  one  bundifii  And 
fifty  dollars  in  good  land  in  the  County  of  Rutland  and  State  of  fer- 
mont,  at  a  reasonable  appraisement^  if  they  the  said  Jonathan  and 
Joshua  oouU  not  agree,  with  good  tftte,  in  one  w^ek  a/lfr  thewid 
*  Joshua  or  his  agent,  or  any  l>ady  authorized  under  him,  ^kmd4  re- 
qnektthecoQveyaDceof  the  same,  provided  the  requeit  Jiief **i  lie 
made  to  the  said  Jomitkan  personaUy,  or  to  hisaaaigncaal  CWxea* 
don  in  the  State  of  Vermont,  with  interest  for  said  »m  ualil  da^ 
charged  as  aforesaid  j  and  the  defendants  in  fact  say,  !hal  the  $^ 
Jonathan  Parker  in  his  lifo^ime ,  icum  th^  time  t>f  muki&g  asiiitft- 
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Cttting  latd  note,  to  the  time  of  his  decease  was  ready  and  triUing,   kmum^ 
and  the  defendants  as  administnitors  ^  aforesaid,  have  at  all  times     ^^^T^' 
been  ready  and  willing  to  pay  the  said  Joshoa  in  his  life-tioie,  and  ^^^*sr^^ 
the  plamttiT  as  executor  as  afbresaid,  shice  his  decease^  the  sum   '^^^^rtaa 
aforesmd)  in  good  hmd  in  the  County  of  Rodandaforesaid,  at  area-  FlsaMtf 
sonable  appraisemienty  with  good  tide,  agreeable  to  the  tenor  of  said    ^^^^' 
Mote  or  contract  5  yet  the  saM  Joshua  in  his  fife*dme,  or  thesaid 
Charles  H.  as  executor  as  aforesaid,  since  his  decease,  or  their  or 
ehher  of  th^  agents,  or  any  person  authorised  under  them  or  er- 
tlwr  of  them  did  not  request  the  said  Jonathan  in  his  life-time,  or 
the  defimdajits,  administrators,  of  the  said  Jonathan  or  the  heirs  of 
liie  said  Jonathan,  either  personally  or  otherwise,  at  Qlarendan 
ateesaid,  or  elsewhere,  to  contey  sud  land.    And  the  defendants 
Ihrtber  arer,  that  the  sahf  note  or  contract  is  the  same  note  or  Con- 
tract which  the  said  Joshua  in  his  life-time  exhibited  to  the  Com- 
B^asloners  appohrted  to  receite  and  examhie  the  claims  of  the  cred- 
hers  to  the  estate  of  the  said  Jonathan  Paricer,  and  which  was  allow^ 
ed  to  die  saM  Joshua  as  set  forth  in  the  plaintiff's  declaration^  and 
ki  the  return  of  the  Commissioners,  and  which  the  plaintiffs  hare 
shown  in  oyer  as  aforesaid,  and  this  th^  are  ready  to  veriOr. 
Whereupon  they  pray  judgment  if  (he  plaintiff  ought  to  bare  and 
maintain  his  action  aforesaid  against  them  the  defendants. 

1*0  the  plea  in  bar  there  was  a  general  demaicreri 

fmge  lbrtl»plaintMr. 

LtmgdoA  for  the  defendants. 

Atsaaa  J.  ddtiMvecl  the  opinion  of  the  Court. 

Ttm  soiteieaGy  of  AodiefoadlBnts^fiist  plea  in  bar,  depends  whol- 
ly npontteflzis^  character  of  the  plaitttiPsdiemand.  For,  it  is 
adasitted  in  the  aigument,  as  well  as  hnplied  by  the  terms  of  the 
pies  HmH^  thai  iMlo  report  of  the  Cbnsmissioners,  upon  wfafofa  the 
pnsoHSiuirio  brought^  pessesoet  the  character  and  attributes  of  a 
juUgassm  dab^  tUb  pfco  io  insuflkient^  Its  real  character  will  snf- 
ficioflli^appaar,  Dmn  a  consideration  of  the  quesdoo  presented  by 
tko  deaaumr  to  dK  aeoond  plea  ift  bar. 

Tfao  ih#ai«iiis^  seeood  plos  in  bar  can-  be  snstetned  upon  no 
other  grouodi  tlmn  that  the  plaintiff's  cause  of  action,  notwjthstand- 

9 
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RuUand,    ing  the  adjudic^Ltion  of  Commissioners  thereon,  the  decree  of  the 
\b^      Judge  of  Probate  approving  the  same,  the  order  of  pajnueot  tbere- 


of,  and  the  affirmance  of  that  order  by  the  Supreme  Court,  sdU  re- 
tains its  primary  character,  and  is  liable  to  be  satisfied  in  the  t 


Athertoo 
Vi. 

Parker,  manner  that  it  was  by  the  terms  of  the  original  contract.  The6t 
lacy  .of  such  a  principle  will  be  obvious,  on  a  slight  recurreoce  to 
the  provisions  of  the  Probate  act  of  1797|  under  which  these  pro- 
ceedings were  had. 

The  discretionary  powei  of  representing  an  estate  iusoii^em  i§ 
lodged  solely  with  the  executor  or  adniinUtratoTp  Wbea  he  bu 
made  his  election,  it  bccomrs  tlie  duty  of  the  Judge  of  Prtjtoe  to 
appoint  Commissioners  to  receive,  exiim'me  and  adjust  ail  cUtoi 
of  the  creditors  of  such  estate.  The  distinction  between  aa  app%> 
rent  and  an  absolute  insolvency j  lias  never  been  recognized  id  this 
State,  nor  does  it  appcsir  to  }iitvc  been  con  temp  fated  by  the  act 
above  mentioned.  All  (he  provisimns  for  subse^^uent  proceeding 
upon  an  estate  represented  iiisojvenf,  treat  it  as  absoliitety  so,  what- 
ever may  be  the  result  in  pfjiiit  of  fact.  Attachmenis  a/e  thereby 
dissolved.  (Proviso  to  section  .'^S*)  All  demand*  Bg^n^t  an  estate 
represented  insolvent  not  exhibited  to  tl»e  CornimWioQen  for  allow- 
ance within  the  time  limited  fgr  that  purpose^  are  forever  banvd, 
unless  the  creditor  can  find  some  e.state  of  the  deceased  not  mrtn* 
toried,  or  accounted  for  by  the  admtntstrator.  (Section  33,)  AH 
the  real  and  personal  estate  of  a  deceased  person,  of  whjch  he£ed 
seized  in  fee  simple,  when  represented  insolvent,  compoie  a  (mA 
in  the  handsof  theadn\ifiistrator  for  the  payment  of  the  debts, at»4 
are  to  be,  by  him,  reduced  to  cash  for  that  purpose.  The  law  wil 
not  permit  any  of  the  estate  to  be  taken  from  him  by  le^l  |itve»| 
neither  can  he  dispose  of  any,  without  a  breach  of  bis  Edmimtti^ 
tion  bond,  except  under  the  ijtatute,  and  in  pursuance  of  (h£  ordan 
and  decrees  of  the  Probate  Caurt, 

These  are  the  necessary  consequences  of  repre&entinf  m  esmtt 
insolvent,  under  the  statute,  and  are  totally  incunsUteot  irilh  the 
idea  that  the  contracts  ot^  tlie  deceased  can  survive  the  n^prcvetUo- 
tion  of  his  insolvency,  witli  a  view  to  their  specific  excoitiDn  by  ha 
representatives*  The  cidminlstrator,  by  thb  represematioo,  eiiK 
pounds  the  estate,  as  it  were^  hr  tht  equal  benefit  of  aM  the  eiti* 
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t)rs,  and  places  it  out  of  his  own  power,  in  contemplation  of  law,  to  ^^^^ 
fulfil  any  contract  specifically.  1825 

The  reports  of  Commissioners  of  claims,  when  approved  by  the  v,^^/-%;^ 
Court  of  Probate,  are  to  be  paid  ill  specie,  and  that  too,  only  upon    A**J^«* 
and  by  virtue  of  a  decree  of  the  Court  of  Probate  for  that  purpose ;  ^^JJf  JJJ* 
which  is  tantamount  to  execution  in  ordinary  cases  of  judgments  at 
law.    Hence  the  great  propriety,  and,  indeed,  we  may  add,  legal  " 
necessity  of  treating  them  as  judgment  debts.    They  have,  before, 
been  decided  to  possess  that  character.  (Bray.  R.  41.    1  D.  Chip. 
R.  423.)    They  have  uniformly,  at  least  for  a  considerable  time, 
been  sued  as  such,  in  case  of  non-payment  under  the  decree.    And, 
beii^  i^h,  no  plea  foumled  on  the  merits  of  the  original  contract 
can  avail  the  party* 

It  has  been  urged  in  the  argument,  by  the  defendants'  counsel, 
that  a  constructionrof  the  statute,  making  deb^  soh,  infui.  payabte* 
inprei.  would  be  unconstitutional.  But  this  is  not  a  proper  view 
of  the  case.  The  law  r^ards  the  obligations  and  contracts  of  » 
deceased  person,  whose  estate  is  represented  insolvent,  as  im^iossi' 
bfe  to  be  fulfilled.  And,  they  are,  lilie  the  debts  of  a  bankrupt,  to 
be  ascertained  by  the  CommissioneFS,  at  their  then  present  value, 
with  li  view  to  an  equitable  satisfaction  out  of  the  estate  so  far  as  it  . 
will  go. 

The  reason  why  a  cbnstruction  thus  affecting  a  subsistii^  con- 
tract between  party  and  party,  would  be  unconstitutional,  is,  that 
the  existing  rights  of  one  of  the  parties  would  be  injured  or  prejudi« 
ced  thereby^  But  in  these  cases,  there  are,  in  the  eye  of  the  law, 
no  existing  rights  to  be  impaired.  The  deceased  has  none;  for 
civil  r^hts  do  not  appertain  tothe  dead. — His  heirs  have  none ;  for 
the  law  cannot  presume  there  will  be  any  estate  to  descend  to  them : 
*  And  as  for  creditors,  their  rights  are  secured  in  the  best  manner  the- 
nature  of  the  case  will  admit  of. 

The  judgment,  therefore,  is,  that  the  defendants'  two  pleas  in  bar 
to  which  the  plaintiff  has  demurred,  are  insufficient. 
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18Z4« 
^^^^^^'^^  A  eo«J[iagftov«  li  dM  aoarticlA  of  onmnmi  ot  timi^,  Itol  it  ai«rlii«ir 
hopirh«M  Airut«r^«   n«reuarj  for  itpholdini  lUf'^t  vitliio  %h€  wnn^Kj  il  Ite 
ftataie,  tsoBptist  certain  irtklci  of  leriaiul  prc^per^jr  ffo^i  atlaflititMt 
execaUoo. 

THIS  was  a  writ  <>f  error  brought  to  fevens  a  J  iMlgiiaefit  feoilv* 
tf  bjf  the  CouoQr  Court  fur  the  County  of  Rutland ,  m  an  nctna  tt 
tmpasi  boMii^t  bj  Crocker  v.  Spenctr  for  taking  n  cm 
andpipei  the  praperty  of  Crocker. 

Tp  whidi  Spencer  ia  the  Court  bebw  pLeaded|  Tbei  i 
tii^  fimn  kftTi^g  and  maifitaining  his  saiii  action  : 
the  defendant,  ought  to  be  barred,  because  he  sajri  ihii  ttr»c  I^niii 
Bobeita,  hemoiire  to  wit,  at  WalUngford  dforcsaid^  od  tfat  fth  dif 
ttf  Oetober,  lSilt2|  prayed  out  a  wj  it  of  executsoo  to  dim  form  0/f««^ 
from  the  ofliceaf  Eltaklm  H.  Johnson^  Justice  of  ibv  ^9ce  fbt 
Kutland  County,  dated  the  day  and  year  last  aformidi  foe  ibt^iOA 
of  ^43  55  daoiag«&,  and  $i  6%  costs  of  euit,  and  15  oeMi#r«ii 
writ  of  execution,  tPgned  by  said  Eliakloi  H. /oJutfao^  Jmitoe  of 
the  Peaee,  and  made  returnable  wlibin  60  dajr^  tnm  4^mm  ihattd^ 
wfakh  faid  writ  of  ejtecutton,  aHerwardi  to  wjt^  oaiht  SIMi  day  «C 
October,  1822,  at  Clarendon  aforesaid,  the  same  then  being  m  Ml 
Ufc^  wee  d^vered  to  the  defendant,  then  a  Deputy  Sheriff  omkr  J. 
INke,  Jr.  Sheriff,  to  be  by  him,  the  E>eptity,  duly  eteeuird.  Aad 
the  defendant  further  says,  that  afterwards  to  wit,  at  Cl^nm^m 
aforesaid,  on  the  29th  day  of  October,  1322,  he  \evhd  sMid  mkti 
eaccutiCMinpoaaad  took  the  said  cookif^  stOTe  and  pipe,  in  mi 
Ofaurendoa,  aa  the  pioper  goods  and  charteb  of  the  pliutitjl^  to  al^ 
isfy  saidexecation  and  his  legsl  fees  thereon,  and  th^  andikrv 
iegrily  adreitised  the  same  to  be  soJd  at  public  vendue,  os  tibe  9ih 
day  of  November,  1822,  at  the  dwelling-house  ef  ihe  plktetiff  in 
Clarendon  aforesaid— the  said  execution  and  the  officer's  Jecftlww* 
on  not  being  paid  and  satistied  to  the  defendant,  he  after*»db|  Ca 
wit,  on  the  9th  day  of  November,  1 822,  at  Clarendon  a/bfmid,  ac* 
cording  to  the  advertisement,  sold  said  cooking  stove  anf  ptpa  aL 
public  vendue,  to  E.  Marsh,  he  being  the  hi^hesi  bidd^,  for  Ibe 
sum  of  ^16. — And  the  money  arising  from  such  sale  Jie  appFitd  ia 
part  satisfaction  of  siid  execution  and  his  legal  fees  tfief^Kt,  ei  fe 
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pl8iotirftdMUr«doon«itk»ed»of  wlMilWp^^  ^mS?^' 

plaiiieda§«iiitlhi«^Mddi»hcki«a4y^^'^'i4^<  Wlmci^pophe 
pnjrs  jiMlgaMft  aatf  far  Ui  QMS* 

To  whidi  plea  the  pIdtitHF  riBpfied,  That  fbr  any  diing  Aerdn  ^P^'^^*'' 
coBtaiiMd  ll^oiigfit  fioi  to  be  bartedy  because  ha  sayi^tlMcreftiidaiiti 
oil  itoduyaad  yeiv  meiilldiieif  te  Ae  phintliPi  decnrratioiiy  at  Clar- 
enANt  ateasiM)  aelaedy  took  and  earried  awaysaadsioirey  thnr 
and  tkeseb^fi^ili  possesdori  and  use  of  the  phhitSfr,  to  wit,  at 
ClafeadOD,  ob'  the  same  9b  day  of  Novetnliery  lti8,  ttnd  wMeh 
sakLslove  was  tiwtt  awl  there  farthedwellhig-hmisedf  fftephtntUT, 
said  eirer  had  beeiiy  aiid  there  arasfai  atiual  use  of  thi^  plaiiitiiras  Ms* 
prapcfty,  aad  a  neeessssy  aHlele  of  household  furnhtite  for  the  op* 
hotdb^ofM:  Attd  he  also  aveia  that  the  sam^  was  not  turned 
oat  1^  AepUntf  to  the  deilmdtot  to  satisfy  stM  execudoit. 

To  wMeh  the  defendant  rejoinedi  That  the  plaintiff  ought  not  ibr 
any  thing  therein  contained|  to  have  and  maintain  his  action  afore* 
said  thereof  against  the  defendant,  because  he  says  that  the  pUuntil^ 
at  dK  time,  and  long  before  the  time  of  the  alleged  trespass  in  the 
plaintifii  declaration  mentbned,  fived  and  resided  in  a  certain  dwel- 
ling-house in  Clarendon,  in  which  araa  a  chimney  and  fire-place, 
and  oven,  and  that  the  plaintiff  had  at  that  time  and  was  the  owner 
of  all  the  necessary  utensils  for  cooking.  « 

To  which  rejdnder  there  was  a  general  deouirrer  m  tfas  Coovt: 
below,  and  judgment  for  the  defendant'— to  reverse  wbichytbepUn^. 
tiff  brought  this  writ  of  error. 

Sirmig  forthepkittlK 

P^  tea  the  d^fettdant. 

AiKBNS  J.  detivered  the  opinion  of  the  Court. 

The  expressions  in  the  statute,  descriptive  of  the  property  of 
debtors,  exempt  from  attachment  and  execotum,  are  to  be  under- 
stood in  a  qualified  sense.  Without  such  constructkm,  no  tools, 
arms,  or  articles  of  household  fiimiture  would  be  exempted ;  for 
none  of  these  can  be  said  to  be  absolutely  ^^  necessary  for  upholding 
Hfe,''  as  people  may  subsist  without  thepi. 

It  becomes  the  duty  of  the  Court,  then,  to  define  what  the  necei* 
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BuUand,  siiy  for  the  article  is,  which  the  Legislature  contemplated  «boit/cf 
^*18247'  entitle  a  debtor  to  hold  it  against  the  process  of  his  creditor.  Aad 
in  doing  this,  we  think  we  cannot  better  interpret  the  langmgi  of 
the  Legislature,  than  by  saying  it  is  that  necenity  which  origiaaBj 
induced  the  possessor  to  purchase  the  article  for  actual  domesdc 
use.  A  man's  real  estate,  his  stock,  h'ls  horses  and  carriages,  aie 
the  usual  attendants  of  wealth,  and  tend  to  give  him  a  credit  abroad. 
It  is  not  so  with  the  humble  implemeAts  of  his  kitchen.  No  credi- 
tor looks,  to  these  for  an  indemnity^  when  he  gives  a  crieefiJ^  ^mf  no 
house-holder  purchases  them  and  puts  theoi  into  u^e,  biit&om  % 
consciousness  of  their  necessity.  Their  decay,  in  use,  b  ^  iipid, 
that  there  is  little  danger  of  any  man^s  investing  more  propenj  jq 
them,  than  his  necessities  seem  to  hrm  to  require*  Bfstdes,  an  io- 
¥asion  of  the  domestic  board,  for  tlie  purpose  of  stmng  opon  v^ 
cles  in  •rdinary  family  use,  iriust  usually  be  attended  wjdi  much 
more  of  vexation  and  distress  to  thr^  liebtor  and  his  family,  tban  of 
utility  to  the  creditor,  ^t  was  upon  considera^s  like  th«s£  that 
the  cases  cited  in  argument  by  the  plaintifPs  counsel,  were  decided. 
We  are  not  disposed  to  overCtun  those  decision*, 

A  cooking  stove  is  an  article  of  householdfunuture.^ — li  is  ks^s^ 
latedfor  no  other  use.  It  is  not  nn  article  of  oru^menl  or  Vuxuty^ 
and  if  It  is  not  necessary,  it  is  ditiicult  to  account  for  \\%  origiD  or  iif 
continuance  in  use.  Though  of  modern  invention,  tt  is,  in  the  pi^ 
ent  state  of  the  country,  as  necessary  as  any  other  smg\e  artide  ^f 
household  furniture;  and,  when  actually  appropriated  to  the ue 
designed,  faHs  clearly  within  ihe  reason  of  those  cases.  The  sto« 
in  question  was,  therefore,  exem[)i  from  execution,  and  (he  ierjii 
not  a  justification  of  the  trespass  complained  of* 

Jndgment-^That  there  ia  error,  &c.  And  the  Court  il»a«i- 
sider  that  the  defendant's  rejoinder  is  insufficient. 
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BmningUnh 
Geavss  and  Burton^  Executors  of  Asaph  Shkldon,  Pc»miary, 

'  '  1824. 

Increase  Sheldon  et  al.  Heirs  of  Asaph  Sheldon. 

A.O  alteration  in  the  drcumstancci  or  a  deviaor  after  tlie  executioo  of  hit  will, 
will  oot  io  ao J  case  amount  to  a  revocatioo  in  lav. 

If  a  part  of  the  estate  devised  be  conveyed  bf  the  testator,  it  if  a  revocation  of 
the  will  fro  Utnto  00I7. 

If  a  devisor  convey  tlie  whole  of  the  estate  devised,  it  is  of  necessity  a  total  re- 
vocation of  the  will ;  and  the  plain  sense  of  the  statute  of  this  State  respect- 
ing wills  and  teslaaients  is,  that  there  shall  be  no  implied  revocations  of  wills 
and  testaments  except  such  as  result  ex  ntctsfitaU  nL 

THE  statement  of  this  case  will  clearly  appear  from  the  opiDion 
of  the  Court  delifered  by 

AiKBNS  J. — This  is  an  appeal  taken  by  the  heirs  at  law  of  Asaph 
Sheldon^  deceased^  from  a  decree  of  the  Probate  Court  for  the  Dis- 
trict of  Manchester^  approving  hb  last  will  and  testament. 

An  objection  was  taken,  on  the  hearing,  to  the  legality  of  the  al* 
lowance  of  the  appeal.  The  arguments  urged  on  this  point  would 
have  been  properly  addressed  to  this  Court  on  the  occasion  of  the 
allowance ;  and  no  doubt  were  then  urged  and  duly  considered. 
Finding  the  cause  on  the  docket,  and  the  appeal  to  have  been  allow- 
ed on  petition  of  the  heirs,  at  the  last  term  of  the  Court,  I  consider 
thiat  point  as  re$  judicata,  and  do  not  feel  myself  at  liberty  to  re- 
view it. 

It  appears  from  the  will  itself,  which  bears  date  the  7th  of  March, 
I8I6,  that  the  testator,  being  then  a  widower,  and  owning  two 
farms,  one  of  which  he  denominated  his  ^'  home  farm,"  and  the  olh- 
er  '^  the  mountain  &rm,'^  and  being  possessed  also  of  some  conside- 
rable personal  estate,  after  directing  his  just  debts  and  funeral  char- 
ges to  be  paid  out  of  hb  personal  estate,  bequeathed  the  remainder 
of  his  property  as  follows: 

Secondly.— I  ^ve  to  the  natural  heirs  of  my  adopted  daughter 
Sylvia,  wife  of  Rix  Kinne,  of' her  own  body  begotten,  the  home 
farm  on  which  I  now  live,  being  the  farm  purchased  of  the  Rev. 
Increase  Graves,  together  with  about  eight  acres  lying  on  the  west 
end  of  said  farm,  with  all  the  buildings  and  appurtenances  thereto 
belooglng.    AbO;  I  give  to  the  said  heirs  of  my  said  adopted  daugh- 
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Bamlnikm  ler,  all  and  singular  of  my  personal  estate  and  household  faoMse^ 
1924?^*  and  the  wearing  apparel  of  my  wiie  Abiah|  late  deceased,  (above 
N^V"<w  what  is  necessary  to  pay  my  just  debts  and  funeral  charges)  excepts 
^  BuSoo***  *"^  ^^  "*^  ^""^  wearing  apparel.    And  I  do  hereby  order,  tint 
«i.        all  and  singular  of  the  above  described  property,  both  real  aad  p^ 
ct  tl.      sonal,  shall,  at  my  decease,  come  into  the  haada  of  nay  erocolaQ 
hereinafternamed,  and  by  them  to  be  used  for  the  necessaiy  ■>»> 
tenance  and  education  of  the  said  heirs  of  my  said  adopted  daagh' 
ter  during  their  minority,  and  also  to  aUow,  from  time  to  time,  to 
ny  said  adopted  daagkter  Sylvia,  out  of  the  above  <kasctihaA  ynp- 
erty,  so  much  as  shaH  be  nece^ary  for  her  maintenajEice  dttriog  tbe 
minority  of  her  said  heirs.     And  when  the  »i4  heiis  of  the  aid 
adopted  daughter  shall  become  of  I'uli  age^  what  shall  then  remiii 
unexpended  of  the  above  described  property,  shall  be  equaUy  diri* 
ded  between  them,  their  heirs  and  assigns  forever. 

Thirdly, — ^I  give  to  my  nephew,  Asaph  Sheldon  2d,  ton  of  £*• 
ra  Sheldon,  the  fium  where  I  formerly  lived,  called  the  moofitaan 
fiurm,  and  all  my  wearing  apparel,  to  be  hb  sod  his  heas  and  as^ 
signs  at  my  decease. 

He  then  proceeded  to  nominate  the  appeUees  tiecntors  to  the 
win,  and  revoke  all  other  wills  by  him  made. 

It  was  admitted  that  the  wrll  was  trebly  executed,  and  that  the 
testator  Was  of  sound  and  lUsposing  mind  ai  the  time. 

The  heirs  now  appear  and  sht>w  cause  against  the  a^rmtiKt^ 
said  decree,  and  for  cause  say,  That  since  the  signing  and  pubiiib* 
mg  of  the  said  will,  the  said  Asaph  in  his  Ufe*tune  revoked  tb€  mm 
as  his  last  will,  testament  and  devise,  and  has  sold,  conve^-edjiei 
alienated  all  the  real  and  personal  cstale  therein  meniloned,  la  vit| 
at  Rupert,  on  the  1st  day  of  January,  1321,  which  they  ofa  to 
verify. 

In  support  of  this  aQegation  tiiey  have  proved  th£  tt^wa^ 
ficts:— 

1st — That  on  the  1st  of  ApriJ^  1S17)  the  testator  sold  md  con* 
veyed  the  mountain  farm  to  two  men  by  the  uame  of  FantTj  £ar  tba 
conshleration  of  $iT0O. 

M.— That  en  the  9th  of  Juntj  iSir,  he  entered  into  a  wnsm 
contract  with  Olive  Spencer,  in  conicmplatioa  of  tnarciage  with  bcf, 
in  which  he  secures  to  her  the  absolute  wtj  control  and  disposftififfl 
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of  her  own  property,  and  mlto  coTenantt  that  she  shall  at  all  times,  Benttingion 
both  m  sickness  and  health,  be  entitled  to  a  full  support  and  main-     ^is^^^* 
tenance,  oat  of  Mi  estate,  during  her  natural  life,  without  using  any  ^.^^s/^*-^ 
thing  in  her  support  that  was  hers  before  her  intermarriage  with  ^  b]^^^*^^ 
him  $  but  that  all  her  wants  are  to  rest  on  him,  and  on  his  estate.       vt. 
Which  maintenance  she  agrees  to  accept  of  him  in  dower,  in  case      et  ai 
she  should  survive  faim.^^That  the  contemplated  marriage  was  af- 
terwards solemnised,  and  that  she  did  survive  him. 

3d. — That  in  the  course  of  the  year  1818,  he  addressed  three 
several  letters  to  his  nephew,  Asaph  Sheldon  2cl,  who  was  then  re- 
siding at  Adams,  in  the  State  of  New-Yorlc,  in  which  he  states  in 
substance,  that  he  is  old  and  in  trouble,  having  no  body  to  carry  on 
his  farm,  and  urges  his  nephew  with  great  earnestness  to  break  up 
at  Adams,  and  come  and  live  with  him  and  take  care  of  him — rep- 
resents to  his  nephew  that  he  will  secure  to  him  the  one  half  of  the 
home  farm,  which  he  states  is  worth  ^3000. — That  if  the  one  half 
Is  not  enough,  he  shall  have  more. — Desires  his  nephew  to  sell  off 
bis  wooden  ware — says  that  he  has  a  plenty  of  beds  and  bedsteads^ 
and  iron  ware,  and  that  he  should  have  of  them. — That  in  conse- 
quence of  these  repeated  requests  and  proposals,  his  nephew  did 
come  and  reside  with  him.  ' 

4th.^ — ^An  indenture  of  lease  and  conditional  sale,  executed  be- 
tween the  testator  and  his  nephew,dated  the  21st  #f  January,  1819, 
by  which  he  demises  to  his  nephew  the  one  half  of  the  home  farm, 
forever,  and  the  c^her  half,  during  the  natural  lives  of  himself  and 
of  bis  wife  Olive,  and  the  life  of  the  ssrvivor  of  them ;  for  the 
consideration  and  upon  the  condition,  that  his  nephew  shall  well 
support  them  and  each  of  them  during  their  respective  lives.  The 
lease  to  become  void  on  a  failure  to  comply  with  this  condition.  It 
is  mutually  covenanted  in  this  lease,  among  many  other  things,  that 
on  the  decease  of  the  survivor  of  Asaph  Sheldon  the  1st,  (the  testa- 
tor) and  his  wife  Olive,  the  nephew  shall  render  peaceable  posses- 
sion of  that  half  of  the  farm  which  is  leased  for  their  lives,  to  the  le- 
gal executor  or  administrator  to  the  estate  of  the  said  Asaph  the  1st, 
thai  ii  may  be  appropriated  to  lAe  nse  and  benefit  of  the  heirs  of 
the  said  Aeaph  the  let. 

5th. — A  receipt  dated  April  19, 1821,  executed  by  Nathan  Bur- 
ton, who  is  one  of  the  execut^Nrs  named  in  the  will,  to  the  testator, 
10 
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Atmm^  for  two  notes  of  hand  of  ^100  each^  (being  pari  of  tlieavaiaiie 

\92i7*  ^'  mountain  farm'')  expressed  to  have  been  recetved  to  cJkiwd 

'^^^v'^^  to  appropriate,  at  the  discretion  of  BurtoOy  for  the  purpose  if  i^ 

Burtoo     nbhing  necessary  clothing  and  education  to  the  children  of  Sjk 

BMikm     ^"^^^9  as  they  shall  Stand  in  need;  tbesame.  or  thettseipeidtt 

et  aU      balance  thereof,  liable  however  to  be  recalled  from  his  haadi  kj  k 

&ajd  Sheldon  at  any  time  during  his  life,  if  he  should  see  fit 

And  the  question  is,  whether  these  several  acu  of  the  taUbg^ 
in  law  amount  to  a  revocation  of  the  will  tii  toto^  or  not 

In  deciding  this  question,  I  have  looked  into  the  autkiitedtoii 
on  the  hearing,  as  well  as  many  others,  and  have  reganMvt^w 
small  attention  the  nice  distinctions  of  artificial  reasonifligasdtecb- 
nical  disquisition,  with  which  they  abound.  I  coofenlliMettt 
derived  that  aid  from  the  examhiatioD  which  I  antjcipsted. 

Revocations  at  common  law  were  either  express  or  joiipfiaf—tk 
latter  are  termed  revocations  in  law,  and  might  be  tSecKdia  two 
vays. — Ist,  by  a  total  alteration  in  the  ctrcoiDsiaoces  of  Uk  devi- 
sor.— 2dly^  by  an  actual  or  intended  alteration  in  hitestite. 

I  will  here  remark,  that  in  England,  a  distjocifon  is  ti^eo  be- 
iween  those  facts  which  may  amount  to  an  in&jjihed  revocation)  at 
law,  and  in  chancer}'.  No  such  distinction  is  adiusu^i^tee.  The 
Judges  of  the  Supreme  Court  are  ex  ofido  the  Judges  of  the  Cosrt 
of  Chancery.  Appeals  from  the  Probate  Court  are  directed  to  be 
carried  to  the  law  side  of  this  Court.  And  it  would  be  lidieaiMi 
to  thrust  a  party  from  chat  side  of  the  Court  to  which  the  stal^hs 
sent  him  for  justice,  and  at  the  same  time  tell  him,  that  if  hevS 
approach  us  on  the  other  side,  he  shall  receive  it  I 

The  statute  of  this  State  respecting  the  revocaikms  of  wSkoi 
testaments,  under  which  thb  question  must  be  decided,  is  iis>t 
transcript  of  the  6th  section  of  the  29  Car.  H.  The  coufimm 
of  this  clause  of  the  statute  in  England  has  been,  thalitlesvesic^ 
cations  by  conclusion  and  operation  of  the  law  in  the  wtm^/^^ 
which  it  found  them.  This  construction  obvkwsljr  renden  (k  ^ 
portant  provisions  of  the  section  in  relation  to  revo€«lioo%  duptb* 
er  nugatory,  except  as  to  a  particular  mode  of  effecting  an  cx^ 
revocation  \  whereas,  the  plain  sense  of  the  statute  is,  thAmictv* 
cation,  except  such  as  resulu  ex  neceitiMe  rei,  ahall  be  eiectt^ 
otherwise  than  expressly,  and  that  too  in  one  of  the  modes  tko^* 
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pointed  out.    I  am  not  prepared  to  go  the  length  of  the  English  de-  Scmiui^ 
Cffslons,  as  reported,  on  this  subject*    I  feel  bound  to  constme  every     \^!7^ 
constttuOonal  act  of  the  Legislature^  in  such  manner  as  to  give  it  n^^->/-^«^ 
full  and  complete  effect.    For  certainly,  the  constitutional  statutes  ^  Bu^oi"** 
of  this  State  are  not  to  be  annulled  on  the  authority  of  any  Court.        v% 
I  cannot  admit  that  an  alteration  in  the  circumstances  of  the  devi-     ^^  ^t. 
sor  will  in  any  case  amount  to  a  revocation  in  law ;  or  that  an  m- 
iended  alteration  in  his  estate,  will  have  that  effect.    It  is  true,  that 
the  intention  of  the  testator  is  to  be  principally  regarded ;  but  that 
intention  is  to  be  inferred  from  such  iacts  only,  as  the  statute  au- 
thorizes us  to  notice. 

But  to  proceed  on  principles  independent  of  positive  regulations. 
Does  the  fact  of  a  change  in  a  man's  circumstances  afford  a  strong- 
er presumption  of  an  alteration  of  his  intentions,  than  the  fact  of  his 
preserving  his  will  unaltered  and  unrevoked  does  of  his  intentions 
remaining  the  same  ?  I  confess  I  am  unable  to  see  it  in  that  light. 
The  statute  has  secured  the  rights  of  widows  unprovided  for,  and 
of  posthumous  children,  The  necessity  of  the  rule,  if  it  exist  in 
England,  is  thus  far  obviated  here.  The  only  implied  revocationc 
therefore,  known  to  the  laws  of  this  State,  are  such  as  result  ex  necew^ 
sitate  rei.  It  is  said  by  Justice  Bulier,  in  his  argument  in  the  case 
of  Goodtitle  v.  Otway,  (1  Bos.  and  Pul.  615)  that  there  is  not  a 
maxim  in  our  law  better  establiihed  than  this,  that  all  implications 
are  ex  necettitate. — That  upon  any  other  ground  tl^y  would  be 
capricious  and  arbitrary.  Swh  a  revocation  may  be  either  total 
or  partial.  If  A.  devise  aU  hb  estate  to  B.  and  aAerwards  alienate 
the  whole  to  C.  it  is  necessarily  a  total  revocation ;  for  there  is  no- 
thmg  for  the  will  to  operate  upon.  If  he  devise  black-acre  to  B. 
and  white-acre  to  CU  and  afterwards  dispose  of  black-acre,  it  b  a 
revocation  pro  tanto. 

Revocations  |n*o  tanto  may  operate  either  by  altering  the  quality 
of  the  estate  in  abridging  the  interest  in,  or  diminishing  the  quanti- 
ty  of  the  thing  devised. 

And  the  rule  is  the  sftme  in  relation  to  personal  estate.    If  a  ten- 
ant in  common  devise,  and  afterwards  make  partition,  the  devise 
•shall  nevertheless  stond.  (T.  Ray.  240.    3  P.  Will.  170.)    So,  if 
one  seised  of  the  entirety  devise,  and  afterwards  alienate  an  undivi- 
ded moiety ;  for  in  both  instances,  the  testator  dies  seised  of  the  old 
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Brnmrngtm  ettate,  which  he  ponessed  at  the  time  of  the  devise.     It  i 
^824*^'  other  and  dififerent  estate  acquired  in  the  same  pvecDiBe8,hj«|B- 
chase  subsequent  to  the  devise. 

The  case  last  put  is  precisely  the  case  noir  in  judgneBt.  Ik 
perpetual  lease  of  one  half  of  the  home  farm  to  Asaipli  Shehtea^ 
operates,  ex  necemtaie  ret,  as  a  revocation  of  the  wUl  pi»IMb 
And  the  lease  of  the  other  half,  during  the  life  of  the  awuiwaf  ofih 
testator  and  his  wife,  has  the  same  effect — quo  ad  tlie  tens.  (Cm 
Car.  23,  Cro.  Jae.  49.)  Even  a  mort^ige  in  fee,  h,MibiMikj, 
regarded  only  as  a  charge  upon  the  devise,  and  copacydyea^ 
a  revocation  pro  tanio.  (1  Vem.  329.  2  Ch.  R«  154.  2L4.Uij. 
968.) 

It  was  contended  in  the  argument  that  the  Covenant  in  the  Ior 
above  recited,  is  an  absolute  conveyance  of  the  rermuDder  of  ihedfr 
vise,  after  the  expiration  of  die  ]it<?-lease  to  the  beir?  oftiie  leaifai ; 
and  that  therefore,  there  was  nothing  left  for  the  defw  to  operatt 
upon.  This  is  inadmissible. — A  man  cannot  tegiHy  ma^  hU 
estate  to  his  heiri  generally ^  by  deed,  to  lakf:  eiecta/ier  his  4k- 
ceaae.  If  such  an  instrument  cnuld  have  any  tBect  *t  aff,  k  must 
be  that  of  a  devise.  But  the  instrument  in  qo^tbo  has  vua  vVik  le- 
gal requisites  to  give  it  validity  tti  lliat  charactA.  *tfi  pernut  ii«> 
take  effect  as  a  deed^  would  be  in  violattoD  of  thtf  most  wliolcsv» 
and  equitable  provision  of  the  slatute,  which  gives  to  tbt  creiitiirti 
a  deceased  pemon  a  lien  upon  Ki^  entate  in  the  hatids  of  hb  «iiiai> 
tors  or  admioastraton.  This  instrument  is  a  teriiing  tigmai^  tl^ 
te^tatOTf  and  is  certainly  expressive  of  an  intention  that  tfceciatx 
should  pass  to  his  hehi,  instead  of  the  devisees.  But  h  cannti  €f 
erate  as  an  express  revocation  of  tlic  will  Ii  was  ■  airi 
with  tlie  legal  formalities  which  the  statute  expreariy  Teqtriieiia» 
d^r  to  give  it  that  effect. 

After  what  has  been  observed,  it  is  unneceuary  to  coamcBtoa 
the  other  facts  m  the  case.  I  am  therefore  of  opinion,  that  the  ftds 
exhibited  in  evidence  by  the  appellants,  do  not,  inlaw,aMoiitto 
a  total  revocation  of  the  will.  It  may  be  proper  to  remk  aba 
that  this  result  appean  to  be  in  conformity  to  the  priiicipfe  of  lav 
as  expressed  by  this  Court  hi  I8199  ^^  ^he  caseof  ParUuA  t^ Puk- 
lull.  (Bray.  239.) 
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The  ju^ment  of  the  Court  is^  that  the  decree  of  the  Probate  Bmningtm 
Court  for  the  Di^trSct  of  Manchester,  approving  the  last  will  and  *i824'^* 
testament  of  Asaph  Sheldpn  of  Rupert,  deceased,  be  affirmed  ^  and 
that  the  appellees  recover  their  costs. 


Batss  9s.  Kimball,  Administrator  of  Barber. 

Kimball,  haviog  taken  out  letters  of  adioimstratioa  od  the  estate  of  Barber,  tep- 
resented  the  estate  iosoWent ;  on  wbkh  Commissioners  were  appointed  by  the 
Coart  of  Probate,  to  receive,  exiusioe  and  adj«it  the  claioM  of  the  teveral 
creditors  to  said  estate,  fiatei  exhibited  to  said  Commissiootrs  a  claim  acaiost 
said  estate,  which  the/  allowed  and  Tound  due  thereon  from  said  estate  the 
sum  of  ^596  20. — And  Ibe  Commissioners,  within  the  time  limited  by  the 
Court  of  Piobate,  returned  to  said  Court  a  list  of  the  claims  by  them  allowed 
againal  said  estate^wbkb  was  by  said(!tert  approved  and  ordered  to  be  re- 
corded ;  fren  which  ILimball  entered  no  appeal  withio  the  time  allowed  by 
law ;  but  subce^uentiy,  by  petition  to  the  LeKislatore,  obtained  a  special  act 
allowing  said  Kimball  an  appeal  from  said  report  of  the  Commissioners,  which 
he  entered  in  the  Probate  Coui  t  agreeably  to  the  provbions  of  said  act. 

Held,  that  a  daim  allowed  by  the  Comrnisiiooers  against  aa  estate  repreteoted 
ioiolvent,  isintheaatore  of  a  juc^pueatdebt:  aadalthoagh  Kimball  might 
in  this  case  have  vacated  the  judgment  by  enterii^  an  appeal  within  tlie  time 
limited  by  law,  yet  as  he  neglected  to  do  so,  it  became  to  all  intents,  a  final 
judgment,  as  clearly  so  as  though  no  appeal  therefrom  had  been  allowed  by 
law,  and  oeuhl  not  be  set  aside  by  act  of  the  Legtsl attire.— That  in  passing  said 
«tt  the  Ltgislatare  eiereiied  a  poire r  properly  beloagiog  to  the  /udkiary  da- 
partment)  which  by  the  Constitution  tliey  arc  expressly  prohibited  from  ex- 
ercising. 

That  said  act  is  in  the  nature  of  a  sentence  or  decree,  rather  than  a  law,  being 
wholly  retrospective  in  its  operation,  and  depriving  a  party  of  a  vested  right- 
is  a  violation  of  the  Constitution  eitablished  by  the  people  as  the  supreme 
law  of  the  State,  and  therefore  void.  « 

THIS  was  an  action  of  debt,  originally  commenced  in  the  Coun.  Bamingion 
xy  Court  to  recover  the  sum  of  $596  20,  in  which  the  plaintiff  de-  \^\^' 
Glared,  That  heretofore,  to  wit,  on  the  1st  Wednesday  of  Decern- 
ber,  A.D.  1821,  Solomon  Wright,  Obadiah  Dunham  and  Lodo- 
wick  Stanton,  all  of  Pownal  aforesaid,  were,  by  the  decree  and  sen- 
tence of  the  Hon.  Court  of  Probate  for  the  Probate  District  of  Ben- 
nington, in  the  County  of  Bennington  aforesaid,  holden  at  Benning- 
ton in  said  County,  appointed  Commissioners  to  receive,  examine, 
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Bennifif  (Ml  ^djust  and  allow  all  the  claims  of  the  several  creditcn  to  the  mate 
ig^^*  of  said  Samuel  Barber  deceased  as  aforesaid,  porsuaat  to  the  itaMe 
in  such  case  provided.  And  whereas  on  the  3  Ist  day  of  Peoeite, 
A.  D.  1821;  at  Pownal  aforesaid,  the  said  Solomon  Wright,  Obt&- 
ah  Dunham  and  Lodowick  Stanton,  in  obedience  to  said  comi» 
sion,  having  given  previous  notice  agreeably  to  the  statute  in  sndt 
case  made  and  provided,  and  having  been  sworn  accordiog  to  hw, 
were  sitting  to  receive,  examine,  adjust,  determine  and  allow  ffce 
claims  of  the  several  creditors  to  said  estate  of  said  Samiiel  Bather 
deceased  aforesaid,  and  the  said  Willard  Bates,  on  the  day  and  year 
aforesaid,  at  Pownal  aforesaid,  appeared  before  said  Commbnoms 
and  presented  hb  claim  against  the  estate  of  the  said  Samuell^v- 
ber  deceased  aforesaid,  h i  t Ji e i  r  rx a m  maltan  ^  adj  u ^^ i  l  a.i  i  ut i  Li  n ij  Al- 
lowance ;  and  the  said  Commisiloncrs  then  and  ih^re  decided^  ad- 
judged and  considered,  tluit  there  vsas  due  to  the  said  Willard  Gsiei 
from  the  estate  of  the  said  Saniucl  Barber  decea^etf,  on  tfie  cJnim 
presented  aforesaid,  the  fititii  of  five  hundfed  aiid  Dioety^six  doUars 
and  twenty  cents,  and  the  sM  decision  and  consideration  iif  the 
Commissioners  aforesaid^  was,  on  ihe  1st  Wedoesdavaf  Afardi, 
A.  D.  1822,  reported  to  Uie  Court  oJ^  Probate  and  returned  vaxn  ihe 
Registry -of  said  Court  oi  PfobatCj  and  by  tht  orAer,  sentence  awl 
decree  oi  the  said  Court  of  Prahate^  tlie  said  detUlon  and  detenu^ 
nation  of  the  Commissioners  reporletl  and  returned  as  afore$aki, 
was,  on  the  said  1st  Wednesday  of  March,  A<  D.  l  S22,  ordered  ta 
be  accepted  and  allowed,  and  ordered  to  be  recorded,  as  by  dw! it* 
cord  of  said  order  and  sentence  of  the  said  Court  of  Prob:ilef  letdy 
in  Court  to  be  produced^  will  niore  fully  appear — of  which  fe  said 
Isaac  Kimball,  administrator  aforesaid^  bad  notice — wliich  mi  4^ 
cision  and  determination  of  said  Commissioners,  and  order,  sen- 
tence and  decree  of  said  Court  of  Probate,  still  remains  in  faU  iSwcc 
and  effect  in  no  wise  sadsifiedj  set  aside,  annulled,  or  otherwise  tbt 
cated;  and  that  said  Willard  Bates  hath  not  obtained  miyw^^fkC' 
tion  of  or  upon  the  said  decision  an  d  determinalion  of  the  said  Com- 
missioners and  decree  and  sentence  of  said  Court  of  Probate  ^r  ihe 
said  sum  of  ^596  20  so  adjudgcjj  decreed  and  ordertd  by  ihc 
Commissioners  aforesaid  and  s^id  Court  of  Probate  as  aforesaid 
whereby  an  action  hath  accrued  ro  the  said  Willard  Bates^  to  hmn 
and  recover  of  the  said  Isaac  Kimball  m  his  capacity  of  adttifiuo^ 
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lor  aforesaid,  the  said  sum  of  $596  20  above  mentioned^  out  of  Bwningtm 
^e  estate  of  said  Samuel  Barber  deceased  aforesaid,  ii^the  hands  of  ^824*^* 
jbaac  Kimball,  administrator  as  aforesaid.  Yet  the  said  Isaac  Kim* 
ball,  adminbtrator  as  aforesaid,  although  often  requested  so  to  do, 
bath  not  as  yet  paid  said  sum  of  $596  20  allowed  and  awarded,  or 
mny  part  thereof  to  the  said  Willard  Bates,  but  be  so  to  do,  hath  hith- 
erto wholly  refused  and  still  doth  refuse :  To  the  damage  of  the 
plaintiff  the  sum  of,  &c. 

To  which  the  defendant  plead  in  the  Court  below  nul  tiel  record. 
On  which  judgment  was  rendered  for  the  plaintiff;  from  which 
judgment  the  defendant  entered  an  appeal  to  the  present  term  of  this 
Court.  And  the  cause  having  been  duly  entered  in  this  Court,  the 
defendant  filed  the  following  plea  in  bar : 

And  now  at  this  term  of  the  Hon.  Supreme  Court,  that  is  to  say, 
at  the  first  term  after  the  appeal  of  this  cause  from  the  County 
Court  for  the  County  of  Bennington,  unto  which  term  the  plea  afore* 
said  was  appealed,  comes  the  said  Isaac  Kimball,  administrator  as 
aforesaid,  by  Blackmer  and  Hall  his  attornies,  and  says,  that  the 
said  Willard  Bates  ought  not  further  to  have  or  maintam  his  afore- 
said action  thereof  against  him,  because  he  says,  that  after  the  ap- 
peal of  this  cause  from  the  Hon.  County  Court,  holden  at  Manches- 
ter, within  and  for  the  County  of  Bennington,  on  the  first  Monday 
of  June,  A.  D.  1823,  and  before  the  entry  thereof  in  this  Court,  to 
wit,  on  the  third  day  of  November,  1828,  the  General  Assembly  of 
the  State  of  Vermont  passed  a  certain  act,  entitled,  *^  an  act  for  the 
relief  of  Isaac  Kimball,  administrator  on  the  estate  of  Samuel  Bar- 
l>er  deceased,''  of  the  tenor  following,  that  is  to  say, 

^  It'b  hereby  enacted  by  the  General  Assembly  of  the  State  of 
Vermont,  that  Isaac  Kimball,  administrator  on  the  estate  of  Sam- 
uel Barber  late  of  Pownal  deceased,  is  hereby  authorized  and  em- 
.  powered,  at  any  time  previous  to  the  first  day  of  January  next,  to 
enter  an  appeal  from  the  decision  of  the  Commissioners  on  Said  es- 
tate allowing  a  claim  of  five  hundred  and  ninety-six  dollars  and 
twenty  cents  to  Willard  Bates  of  said  Pownal,  to  the  next  term  of 
the  Supreme  Court-to  be  holden  within  and  for  the  County  of  Ben- 
nington, and  the  proceedings  both  before  the  Court  of  Probate  and 
the  Supreme  Court,  shall  be  in  all  respects  the  same  as  though  the 
said  Isaac  Kimball  had  entered  his  appeal  within  the  time  allowed 
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B€mtingi0n  h]  law."-— As  by  the  record  of  said  act  of  the  General  Aam^ly 
^^*8^^^*  remaining  in  ibe  office  of  the  Secretary  of  State  among  the  rttor^ 
^^^v^*^^  of  said  Assembly  will  appear.  And  after  the  passing  of  said  ad, 
^^  and  previous  to  the  first  flay  of  January  therein  named,  to  WTt^ci 
Kimball.  ^^^  jy^j^  ^^y  of  December,  A.  D,  1823,  at  a  Probate  Coort  holds 
at  the  Probate  office  in  Bennington,  within  and  for  the  District  ef 
Bennington,  the  said  Isaac  Kimball,  administrator  as  aforesaid, 
signified  his  objections  to  the  said  claim  of  five  hundred  and  nine- 
ty-six  dollars  and  twenty  cents  in  the  said  act  mentioned,  ia  wn- 
ting,  to  the  Probate  Court  aforesaid,  antJ  filed  the  same  m  liw  Pro- 
bate office  of  said  Court,  and  also  lodged  m  said  Probate  o&ce^  a 
copy  of  said  act,  duly  certified  under  the  li^nd  and  ^cal  of  Nonoao 
Williams,  Secretary  of  State,  and  tlie  s.ud  Probate  Court  then  and 
there  ordered  and  directed  that  notice  of  i\w  same  be  glren  (Ck  tbt 
said  Willard  B^tes,  by  serving  him  \vklL  a  ci>py  of  aJJ  the  s^id  pr^ 
ccedings  before  said  Probate  Court  at  least  twelve  da^  before  tlis 
present  term  of  this  Honorable  Court,  as  by  tde  appjkatitm  of  said 
Isaac  Kimball,  now  on  file  in  the  ofike  of  said  Probate  Court,  with 
the  order  of  said  Probate  Court  thei  tniiij  will  more  fulty  appear. 
And  the  defendant  avers,  that  notice  was  given  lo  the  itaid  WiWaad 
Bates  agreeably  to  the  order  of  saiJ  Probate  Coun,  aud  that  ibe 
said  claim  of  five  hundred  and  ninety-six  dollars  and  twenty  cenlJj 
recited  in  the  said  act  of  the  General  Assenibly  of  the  State  f^f  Ver- 
mont, is  the  same  claim  and  allowance  of  Comruis&ioners  d^criM 
and  demanded  in  the  plaintiff's  d(^f:  bra  lion,  and  no  other.  All 
which  he  the  said  defendant  is  ready  to  verify  :  Wherefore  fae  prays 
judgment  if  the  sajd  Willard  ought  further  to  ha¥e  or  maktainhii 
aforesaid  action  thereof  against  him. 

To  which  plea  there  was  a  genera  J  demurrer  and  joinder, 

Merril  and  D,  Robinson^  Jr.  for  the  plaintiff. 

HaU  and  Blackmer  jfbr  the  defendant. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

The  question  raised  by  the  pleadings  in  this  case,  is  open  tlie 
validity  of  the  act  of  tlie  Legislature,  passed  November  1, 1823,set 
forth  in  the  defendant's  plea  in  bar. 

All  questions  arising  under  the  constitution  of  this,  or  of  the  UiiJ- 
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ledStttef,aiulcspcciallyttwhMaff€Ctthcjurifdkti«  pX'"''*^ 

nate  departmenU  of  the  Ooveinment)  are  quesUons  of  Unportancey  lassi.  * 
demandiDf  great  caution  io  Iheir  uiveitigatioOi  an4  correctoeii  and  v-^^v-^^^ 
firmness  in  their  decitioa.  vi. 

It  is  adelioate  and  invi<you«  tasklor  w»  depart#ept  of  the  Gov-   KinfriK- 
eraraent  lo  iwiew  the  decision  of  another,  ^  a  point,  involving  the 
powers  of  either ;  and  that  deUca<:y  it  not  a  lilUe  increased  in  the 
present  instance,  by  the  (act,  that  the  Lepslature  have  long  b^eo  ia 
the  habit  of  passing  aoU  <tf  a  similar  character  to  the  piesent. 

The  constUution  of  thU  Sute,  Ch.  2,  sec-  9,  after  defining  the 
powers  of  &e  General  Assemblji  proceed*  as  follows :— "  Bqt  they 
shall  have  no  power  to  add  to,  alter,  ahi^sh,  or  infringe,  any  pact 
of  this  constituUon."  In  Ch.  1,  art.  4,  it  is  further  declared,  that 
«  Every  person  within  thU  State  ought  to  find  a  ccrtow  remedy, 
hy  having  reamrte  to  the  lam^  for  all  injuries  or  wrongs  which  he 
may  Deceive,  in  his  person,  property,  or  character :  He  oi^ht  to  ob- 
tain nght  and  justice  freely,  &c*— completely,  and  without  any  de- 
nial—promptly, and  without  delay,  confonnabfy  to  the  Ifwe.^* 

This  constitution  is  the  fundamental  law  of  the  Sute.  The  Le- 
gislature have  not  power  to  vary  its  provisions ;  yet,  there  is  none 
so  humble,  but  that  he  may  demand  his  remedy,  and  is  entitled  to 
it,  without  delay,  according  to  the  laws,  of  which  this  is  the  chief. — 
For  this  remedy,  the  injured  cith&en  is  referred  to  the  Courts  of  Jus- 
tice. The  interpretation  of  the  laws  is  the  proper  and  peculiar 
province  of  the  Courts.  It  must  therefore  belong  to  them  to'^cer- 
tain  the  meaning  of  the  constitution,  as  well  as  the  meaning  of  any 
particular  act  proceediog  from  the  Le^lative  body. 

Jt  is  uor  duty^  therefore,  as  well  as  our  prerogative,  to  declare 
that  alone  to  be  the  law,  which  is  reconcilable  w^th  this  fimfymen- 
itU  Imh^MBjuit  of  the  sovereign  people. 

If,  therefore,  the  act  in  question,  nball  be  found  upon  examination, 
to  be  of  diat  description,  we  shall  feel  constrained  to  say,  that  in  iti 
passage,. the  constitution  was  aiisapprehended. 

Nor  will  this  conclusion,  to  use  the  language  of  one  of  our  most 
eminent  jurists  and  statesmen,  by  any  means  suppose  a  superiority 
of  the  Judicial  to  the  Legislative  power.  It  will  onJiy  be  supposing 
that  the  power  of  the  people  b  siqperior  to  both ;  and  that  where 
the  willof  the  L^slatnie,  dedarf^in  its  statutes, stands  inopposi- 
11 
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BwHington  tioQ  to  that  of  the  people  declared  id  the  constitution,  tlie  hO^es 
^^mi^'  ought  to  be  governed  by  the  latter  rather  than  the  former.  T^gj 
ought  to  regulate  their  decisions  by  the  fundamental  laws,  rather 
than  by  those  which  are  not  fundamental. — Fed.  No.  78 .  Neither 
would  we,  in  doing  this,  be  understood  as  impugning  the  honest  ia- 
tentionsy  or  sacred  regard  to  justice,  which  we  most  cheerfoUy  a^ 
cord  to  the  Legislature.  But  to  be  above  error,  is  to  possess  so  ea- 
tire  attribute  of  the  Deity ;  and  to  spurn  its  correction,  is  Co  reduce 
to  the  same  degraded  level,  the  most  noble  and  the  meaDCsr  of  His 
works.  Conscious,  therefore,  of  the  necessity  of  our  c<MBse,aod 
of  the  rectitude  of  our  own  humble  intentions,  we  cannot  hut  ^ter- 
tain  the  cheering  hope  that  the  result  of  that  necessity  will  be  re- 
garded with  candor  and  complacenryj  by  that  bonQrable  bwljj 
against  whose  powers,  as  exercised  un  tlie  point  in  questiati,  it  woM 
seem  to  militate. 

To  (fetermine  whether  the  act  pleaded  in  bar  of  the  plaintiff's  ac- 
tion in  the  present  case,  be  constitutianii!  or  not,  it  becomes  neces- 
sary to  ascertain  the  character  of  tlip  subject  matter  to  besJfectfad 
by  it,  as  well  as  the  consequences  or  effect  of  the  act  mdf* 

When  the  estate  of  a  deceased  pf^rson  is  i^resenied  \nso\v«il, 
Commissioners  are  to  be  appointed  to  receive,  examine,  and  a^jwl 
all  claims  of  the  creditors  to  such  estate,  (i  St.  153.)  Thejate 
the  only  board  known  to  our  laws^  Etaving  original  co^jsanceof 
demands  thus  situated.  Their  determination,  when  approwrf  fry 
the  Probate  Court,  becomes  a  matter  of  record. — The  demmi^ 
thenceforth,  is  a  debt  of  record.  (Bray.  41.  1  I>,  Chip.R.  42S. 
Arthurton  Ex'r  of  Arthurton  v,  Hiigg  el  al.  AdmVsof  Parker^  Z 
D.  Chip.  R.  6l.) — And  u final  between  the  jmrties^  except  iii<» 
ses  where  an  appeal  is  taken.  (1  St  153 — 4.)  A  judgmeaf  m\ 
appealed  from  within  the  time  aM  owed  bylaw  for  takinf  llie  ap^ 
peal,  is  thenceforth  of  the  same  eflect,  as  thougli  no  appeal  rere  1^ 
law  allowed,  and  is  afindljudgmmt. 

Such  was  the  plaintiff's  cause  of  action,  upon  which  the  f»esen[ 
suit  was  brought* 

By  the  act  in  question,  the  defendant  was  authDriz^d  to  enier  u 
appeal  from  the  decision  of  the  Conimfssioners,  to  tlie  present  99* 
sion  oUhia  Court.  And  it  is  thereby  furtlier  commanded,  tbati* 
proceedings,  both  before  the  Court  of  Probate,  and  tku  Conrt,*!! 
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be  in  all  reipects  the  same  ai  though  the  defendant  had  entered  hit  Bmidngtm 
appeal  within  the  time  allowed  by  law.  *^*I82^* 

This  act,  in  the  first  instance,  alters  the  decision  of  the  Cornmia* 
sloners  from  a  final  and  absolute  judgment  upon  the  merits,  to  a 
judgment  iittt,  or  in  other  words,  to  a  judgment  Uable  to  be  vacai- 
ted  by  the  act  of  the  party  in  entering  his  appeal :  And,  secondly, 
through  the  authorized  act  of  the  party  on  entering  his  appeal,  it  al* 
ten  it  to  a  judgment  vacated.  That  a  judgment  appealed  from  i$ 
a  judgment  vacated,  is  evident  from  the  fact  diat  by  the  appeal, 
the  parties  are  thrown  back  upon  the  original  cause  of  action,  and 
are  compelled  to  litigate  anew,  that  which  would  otherwise  be  coiv 
eluded  by  the  judgment  itself.  Again,  it  can  never  be  enforced  as 
a  judgment  of  the  same  Court  whence  the  appeal  was  taken,  though 
the  appeal  be  not  carried  up.  If  the  appellee  do  not,  on  the  n^* 
lect  of  the  appellant  to  prosecute  his  appeal,  procure  an  affirmance 
by  the  Court  to  which  the  appeal  was  taken,  he  has  lost  the  benefit 
of  his  judgment  forever,  and  must  resort  to  a  new  suit  for  his  rem^ 
edy. 

We  find,  then,  that  the  subject  matter  of  this  act,  was  a  final 
judgment  of  record  between  party  and  party,  rendered  by  a  board 
and  approved  by  a  Court  of  ccmipetent  jurisdiction  for  that  pur« 
pose  $  and  that  the  efiect  and  operation  of  the  act  is,  virtually,  to 
vacate  that  judgment. 

The  real  question,  therefore,  is.  Have  the  Leg'tslature  power  to 
vacate  or  annul  an  existing  judgment  between  party  and  party  ? 

In  solving  this  question,  let  us  in  the  first  place  particukriy  recur 
to  that  palladium  of  our  liberties,  by  which  we  are  constituted  what 
we  are,  and  without  which  neither  the  Legislature  nor  ttie  Judicia- 
ry would  have  power  to  command  the  reverence  of  the  most  hum- 
ble. The  doctrine  that  all  powers  are  originally  in  the  govem- 
menl,  and  that  the  people  by  their  charters  and  their  constitution! 
have  abridged  and  limited  those  powers,  b  fit  only  for  those  coun- 
tries where  the  ignorance  of  the  people  is  the  weapon  by  which  law- 
Uss  power  maintains  her  throne. 

The  axiom,  that  the  sovereignty  is  in  the  people,  b  a  pditical 
^ruth,  on  which  every  firee  and  rational  government  b  founded.— 
Its  developement  has  regenerated  the  nations  of  thb  western  hemis- 
phere, and  again  reiUumines  the  long  benighted  but  classic  land  of 
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Bmmk^ttm  Greece.    When  the  people  aasodaley  aad  eater  into  eoKi^ht 

^8^^*  the  purpose  of  establishing  soYemment,  thai  compadf 
^i0>*v^^^  may  be  its  proTisions,  or  in  whalefer  language  it  maj  be  \ 

^j^  is  the  constitution  of  the  State,  rcTocable  only  by  the  peopk^  na 
KimbalL  the  asanner  thor  prescribe.  It  is  by  this  histnment  that  gaven} 
ment  is  instituted«*-its  departments  created,  and  tlie  poveoto  k 
exercised  by  each,  conferred.  The  powers  thus  eonfcnedbydR 
written  constitutions  of  thb  country,  must  be  iband  ofrtimi  m 
the  constitution,  or  be  derived  by  a  ju^  and  iteceaaary  laplifarion, 
from  the  expressions  used.  But  a  power  which  b  expiesify  dele- 
gated to  ofie  department  can  never  bexlerived  to  another,  b^f  inpfi* 
cation,  because  no  necessity  for  such  implication  can  juttly  be  pe- 
tended. 

The  necessity  of  a  distinct  and  separate  existence  of  At  tint 
great  departments  of  government,  was  well  onderstood  by  the  peo- 
ple of  this  State  at  the  time  of  the  adoption  of  otir  c^nsu'tution.  lu 
importance  to  the  security  of  public  Tiber ty  aad  prlvaie  rights  bid 
been  proclaimed  and  enforced  by  Bome  of  (he  wisest  and  mcst  emi- 
nent men  of  other  countries,  and  of  ihis^,  among  whom  are  Mont^Sf^ 
quieu.  Sir  William  Blackstone,  j€  ^i^rson  aod  Madisoo.  It  V^^  Wen 
sanctione«bby  the  people  of  the  United  States^  by  beiDg  adapted  is 
terms  more  or  less  explicit,  into  all  th^ir  wriiteti  consiiiaUons.  Ai^ 
cordingly,  we  find  It  ordained  by  our  constitution,  Cp2j3ec*5, 
That  the  supreme  Legislative  power  shall  be  v^ted  in  a  Hooi^Al 
Representatives,  &c. 

In  C.  2,  Sec.  S,  That  the  supreme  executive  power  ilmU  be  ^mJL- 
ed  in  a  Governor,  or,  in  his  absence,  a  Lieutenant  Gov^tBOf  md 
Council. 

In  C.  2,  Sec.  4,  That  Courts  of  Jualice  shall  be  mainlaiQed  k 
every  County  in  this  State,  &c.  which  Courts  shall  be  open  ior  tk< 
trial  of  all  causes  proper  i'or  their  cognizance,  &c. 

These  departments  being  thus  constituted,  the  constttotko,  C  *t 
Sec  6,  proceeds  to  declare  *=  That  the  Legislative,  EieoniTe,^ 
Judiciary  departments  sliaSl  be  separate  and  distinct,  so  lliai  W^ 
ther  exercise  the  powers  properly  belonging  to  the  other-'' 

Whatever,  therefore^  it  properly  belongs  to  the  Judkiary  todlj 
the  Legislature  are  expressly  precluded  from  doing. 

That  the  Legislatuie  have  the  power^  iJy  gtnerai  lauw^  (0  «*► 
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iith  dit  CoQHi— 40  tppoiat  and  limit  thtir  ra|>ective  jurisdictions —  Bf^nmngtm 
tst  preicribe  tke  ^mode  io  which  causes  shall  be  brought  before  ^824!^^* 
tbesi-^^o  enlari^  or  restrict  the  power  of  gnuiliiigappeabi  reviews,  n^^v^%/ 
and  new  trials,  and  otherwise  to  rq;alate  their  proceedings,  so  that      ^^^ 

«  evkrypermm  find  a  certain  remedy  by  having  recourse  to  them,  for  Kia.bail. 
all  injuries  and  wrongs,  is  readily  admitted.  But  when  they  have 
done  thb,  they  have  exercised  ewiy  power  reUting  to  the  adminis- 
tration of  JBStice,  ^  necessary  for  the  LegUlatwre  of  a  itte  and  in- 
dependent State."  And  this  is  the  extent  of  the  powers  of  this 
description,  vested  in  that  body  by  the  constitution ;  except,  indeed, 
certun  judicial  powers  expressly  delegated  to  them  touching  the 
conduct  and  privileges  of  their  own  members. 

It  is  true  that  the  constitution  has  no  where  particularly  defined 
what  those  pcwers  are,  which  properly  belong  to  the  Judiciary  de- 
partment But  from  the  4th  and  6th  sections  above  recited,  we 
learn,  that,  by  the  Judiciary  department,  is  meant  Courts  of  justice, 
which,  (it  is  declared)  shall  be  open  for  the  trial  of  ail  causes  prop- 
er for  their  cognizance.  These  powers,  then,  must  be  such  as  are 
usually  eXjercised  by  Courts  in  the  trial  of  causes  and  the  adminis- 
tration of  justice;  and  to  ascertain  them,  we  must  necessarily  re- 
sort to  the  common  law  and  usage,  in  manifest  reference  to  which, 
the  constitution  was  framed. 

The  efiect  of  this  act,  it  has  been  shown,  is,  to  vacate  a  judgment, 
and  to  direct  another  trial  in  the  matters  determined  by  that  judg- 
ment. And  it  is  immaterial  whether  that  efiect  be  produced  by  au- 
thorizing an  extraordinary  appeal  in  a  case  not  within,  and  of 

^pourse,  not  ^  conformably  to  the  laws,"  or  whether  it  be  done  by 
oadering  a  new  trial  before  the  same  Court.— The  auschief  is  the 
same.  It  is  not  by  the  mocfe  of  doing  a  thing,4ior  by  the  pretended 
capacity  in  wtiichit  is  done,  but  by  the  naltcre  of  the  act  itself 
Aal  its  propriety  or  impropriety  is  to  be  determined.  To  what  de- 
partment, then,  dd  the  common  law  and  iuages  refer  us,  in  view  of 
these  proceedings  ?  Most  certainly  to  the  Judiciary^  The  granting 
of  a  new  trial  after  verdict  and  before  judgmeot,  (the  effect  of  which 
isllie  same  upon  the  former  proceedings  as  that  of  an  appeal)  is  a 
part  of  the  ordinary  administration  of  justice  in  all  common  law 
Courts,  and  is  etmitial  to  the  support  and  prq>er  exercise  of  the 
light  of  trial  by  Jury.  , 

/ 
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Bernniifioii      Again,  the  powen  of  granting  appeals^  reviews^  and  ntwtakf 

\^4'^'  both  before  and  after  judgment,  have  been  accorded  to  the  JyOisi^ 

N^'^v^  ry  department,  by  the  Legislature,  from  its  earliest  ofganiutioi; 

^^^      as  it  abundantly  shown  by  their  numerous  statutes  providing  Jsi 

Kinball*    and  regulating  the  due  exercise  of  those  powers  by  the«tai 

Courts. 

These  several  powers  arc  named  together,  because^  tf  iim  k 
properly  a  judicial  power,  the  others  must  be  al§o,  iias0itic&  m 
they  all  have  the  same:  effect — that  of  annulling  the  fin^  dtaracier 
of  the  anterior  proceedings  m  the  cause  in  winch  they  att  exer- 
cised. 

But  why  this  solicitude  to  regulate  in  the  best  manner  the  exer- 
cise of  those  powen  in  the  hand  of  the  Judiciary  ?  Is  it  oot  becauie 
the  Legislature  have  uniformly  considered  theoi  as  powers  i^rofier* 
ly  belonging  to  that  department  ? 

But  there  are  other  reasons  nhy  they  are,  and  mxmt  continue  fo 
be  Judicial  powers,  independently  of  this  practrcal  expression  fif 
the  opinion  of  the  Legislature.    And 

l*U — Some  of  these  powers  arc  esteniiaiy  and  oihen  /ueiden^j 
necessary  to  the  administration  of  justice. 

2dly. — Most  of  them  have  hem  exerched  from  a  period  lon^m. 
tecedent  to  our  constitutionj  by  all  Courts  recognisifig  the  commaii 
law.    And, 

Sdly. — They  have  been  expressly  adjudged  to  be  Jmimidj  k4 
not  Legislative  powers.  3  DaJI.  398,  I  N.  H<  Rep.  504  /oiffv 
Coun,  of  Cen.  of  Con.  of  1 820^21 ,  p.  60. 

The  position,  then,  thai  tlie  power  in  question  m*y  beex«rtM 
by  the  Legislature,  can  be  maintained  on  no  other  fraund,  ihm 
that  our  constitution,  unlike  the  other  free  comtttutioof  oi  0m 
country,  has  expressly  conferred  it  upon  that  department  Thi^, 
it  has  before  been  shown,  has  not  been  done*  But,  U  11  faid,  ifcas 
all  oar  general  statutes  regulating  the  exerciae  of  ihepe  | 
the  Judiciary,  would  be  unconstitutional .  For,  the  coo 
expressly  forbidden  the  exercise,  by  one  department,  iy^iy. 
erly  belonging  to  others;  and  what  the  constUution  has  forbiddm, 
no  statute  of  the  Legislature  can  authorize.  But^  for  n  doctrine  i» 
absurd,  it  b  presumed,  no  one  will  contend.  And  k  it  oot  «qiiiUy 
true,  that,  if  the  exercise  of  the  powers,  regulated  in  the«b«?e«»* 
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tioned  itatates,  bf  tk^  Judiciary,  H  in  accordance  with  the  consti-  Sewdngton, 
tutioDy  the  exeicise  of  them,  or  any  of  them,  hy  the  Legiilature  it-  imT* 
leir,  is  not  fo  ?  No  power  can  be  properly  a  Legislative,  and  prop- 
erly a  Jadidal  power,  at  the  same  time ;  and  as  to  mixed  powers, 
the  sepanUioo  of  the  departments,  in  the  manner  prescribed  by  the 
constitution,  precludes  the  possibility  of  their  existence. 

Nor  is  the  exercise  of  the  power  in  question  less  a  Judicial  act, 
because,  by  the  existing  laws,  the  Court  could  not  afford  the  relief 
prayed  for  by  the  party.  Supposing  that,  i  n  regulating  the  Judicia- 
ry department,  the  Legislature  had  so  fixed  the  jurisdictions  of  the 
several  Courts,  that  a  certain  class  of  causes  was  not  cognizable  be- 
fore any  of  them.  Would  the  powers  essential  to  the  trial  of  those 
causes,  cease  to  be  properly  Judicial  powers  ?  And  would  they,  for 
that  reason,  become  properly  L^lative  powers  ?  Can  the  Legis- 
lature, by  thus  neglecting  its  duty  in  one  respect,  acquire  an  extra- 
ordinary jurisdiction  to  the  exclusion  of  a  co-ordinate  department, 
in  the  teeth  of  the  constitution  by  which  they  were  created  ?  The 
word  ^ properly j^^  used  in  that  instrument,  in  designating  the  pow- 
ers of  the  several  departments,  has  reference  to  that  propriety  which 
had  been  declared  by  usage,  and  which  is  founded  in  the  nature  and 
fitness  of  things.  To  give  it  any  other  meaning,  would  be  to  place 
the  Legishiture  in  a  situation  to  become  the  capricious  arbiter  of  its 
own  jurisdiction  in  all  cases  whatever. 

If  a  failure  in  the  administration  of  justice  occurs  in  consequence 
of  the  narrowness  or  paucity  of  the  laws,  the  wisdom  of  the  Legisla- 
ture will  prevent  a  recurrence  of  the  evil;  but  they  are  not  them- 
selves to  adminster  justice  without  law,  because,  forsooth,  they  have 
Apt  made  suitable  provision  for  its  administration  by  that  depart- 
ment, to  whom  its  administration  is  exclusively  confided.  For,  th^ 
people  in  their  constitution,  have  limited  themselves  to  that  meas- 
ure of  justice,  which  can  be  meted  anrfonnabiy  to  the  Umm.  Be- 
l^ond  this,  no  remedy  for  the  infraction  of  a  rehitive  right  is  recog- 
Dised,  in  this,  or  any  other  free  government.  The  next  step  is  witb- 
iu  the  confines  of  tyranny  in  the  government,  and  its  inseparable 
concomitants,  uncertamty  and  insecurity  to  the  people :  No  matter 
b^^  what  namee  they  may  be  called,  whether  democratic  or  despol- 
lo— citizens  or  subjects.— Their  relations  and  conditions  will  be  the 
same. 
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Beminiitm  Let  uf  noir  ezamine  this  act,  for  a  i 
1^247'  ibeae  express  pro^sions  of  the  conalitiitioii.  Is  it  a*kiw  ?  TIs  t^ 
sentkl  Gfauaoleristics  af  alaw,  do  net  consist  io  form.  That  wkkk 
distiaguisbes  a  Judicial  ^om  a  Lepslatiye  act,  b,  that  tfaeane  ■  t 
delermiaattaB  of  iHiat  the  existiog  Jbsr  js,in  rdatiosi  toa^ 
thing  already  doae  or  happeoed^  while  the oCAerba^ 
tion  of  what  the  law  shaH  be  fer  the  regolatlaii  mni  govtrmomiU 
all  iiitnre  cases  falUng  within  its  proTisioos.  it  woald  aeon  that  tb 
definilioa  idone  osight  to  be  deemed  conclusive,  as  to  whfchdsssjf 
powers  the  act  in  question  must  belong,  h  does  not  pKsenbt  a 
new  role  for  futore  cases ;  bot,  en  the  contrary,  it  rirfuaDy  repeik 
she  existing  law,  sis  to  this  particular  c^sc,  and  attempts  to  mpm 
on  the  Couits  a  tie i^  and  arbitrary  ruk^  fgr  their  govertunenti  io  tk 
tiial  of  it.  it  is  not  a  la  w,  therefore ;  but  a  sentence  of  decfee,  pro* 
claiming  to  the  i¥p rid,  that  the  rights  of  fAese  parties  shaif  nor  r^ 
maaa  determined^  m  they  have  been,  ^*  conformably  to  the  bv^s;^^ 
hot  that  the  vested  right  of  tiie  one^  under  that  determination^  shall 
be  diTeated^  to  the  end  that  the  other  may  avalJ  himself  of  st  ^tedd 
prhnlege  beyond  wlmt  appertains  to  the  rigbis  i^f  oiber  citixens* 
Thift,  the  Legislature  have  not  power  to  dcu  (^f  ed.  ^o«  bl.  5 
Cimnch  1$6.  11  Ma3s-  H.  402.)  «  The  very  eucfioe  of  a  new 
law,  (says  Kent  J,  in  Dash  t\  Van  Kleeck,7  John,  lU  502)  ts  a  nik 
for  future  cases" — meaning,  undoubtedly,  that  it  is  essential  lit  i 
new  bw,  that  it  constitute  of  itself,  a  rule  for  future  cases,  hamh 
ibfined  by  the  British  Cammeutator,  to  be  ''  a  rule  of  oifl  fioodsci^ 
fr€$cribedj  isc.  (t  BU  Com.  44.)  And  agnm  heiays,  "MWwi 
ahoald  be  aaade  to  commence  infuturoj  and  be  notiiedbdat  Aik 
commencement;  which  is  implied  in  the  term  /ireaeraML  (Ili4l|| 
The  Court  vsoold  not  be  understood  to  say,  that  ito  sustuie  law  can 
be  valid,  which  relates  to  a  transaction  antecedeiit  to  its  ev«|mml^ 
as,  forinsunce,  a  statute  of  ptrdoa—( See  Const.  C  f ,  Sec  J  I*) 
The  principle,  meant  to  be  laid  down,  is,  thatanact  ootivpealjr 
permitted  by  the  con.^titution,  which  iropalrsj  or  talsi^  i 
irasted  aider  prior  existing  laws,  is  unjust ^  unautlHinzedi  md  i 
A  principle  iacukaied  by  numerous  elemenlary  wriUfrs  ami  |iiffii* 
of  difoent  ages  and  nations. 

It  has  abeady  been  sliowni  that  the  report  of  Comm  usionrfv,  «s 
which  the  present  action  ia  foundedi  hfts  all  the  <|t^iues  of^  wd 
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jma  M  W^ted  As  k  HtkhX  judgment.  X%  sticfa,  it  peHSected  &  toA-  it<im^^<on 
tract  b^tir^n  the  plaiiHiirand  Arfendant,  and  rendered  ft  orte  of  ^he  ^Im.^' 
hrgh^t&nd  most  soleUiti  Aature,  betadSe  #Hne^d  by  the  highest 


Baiti 


KteMI. 


kind  of  evidence,  via.  by  mAtM  of  record.  (2  M.  Com.  46S5.  T  w 
John,  It^p.  48$.)  Thiit  act,  th^kiefonfe,  rotist  be  darned  i^oid,  ii 
repngii^t  tb  Ait.  I.  9ec«  lO  of  thfe  Constitution  6f  the  Unit^ 
States,  whfth  decliires,  ihtx  ^  No  State  shall  pass  any  expowtfcuXo 
la\r,  or  l&W  Skhj^airing  the  obllg^tioh  of  contracts.''— (See  6  Ctanch 
187.   ysam^i6l.) 

We  h^ve  before  incidentally  suggested,  that  this  Judgnieiit  vested 
i  right  ih  the  pHeseilt  phhitiff. 

He  had  ^presented  his  claim  accordin|  to  lan^,  attd  had  success- 
idly  putined  it  to  th^  end  of  the  law.  A  right,  therefore,  to  hav^ 
md  possess  that  which  he  had  recovered,  had  accrued  tb  dnd  vest- 
ed ih  him,  uhdeir  the  law.  ^ft>thing  but  executrah,  or  whdt,  in 
luch  taSe,  is  substituteffoir  execution,  remained  to  be  done.  The 
ict  itt  questioh  is  therefore  retrospective,  virtually  vacating  th6 
udgment,  and  divesting  the  right  acquired  Under  it ;  and  is  for  that 
easdti.  Void.  It  is  a  settled  pHncipl^  of  the  common  law,  that  a 
(tatdte  bhall  not  have  a  retrospective  operation,  so  as  to  take 
I  way  it  vested  right.  (6  Bac.  Abr.  ttO.  2.  Mod.  Rep.  3  it). 
i  Burr.  2460.  **  Upon  principle,  (says  Story  J.)  every  statute 
vhich  takes  away  or  impairs  vested  rights,  acquired  under  existing 
aws,  or  creates  a  new  obligation,  imposes  a  new  duty,  or  attaches 
L  new  disability,  in  respect  to  transactions  or  considerations  already 
>ast,  must  be  deemed  retrospective.''  (2  Gall.  R.  139. — See  also 
10  Mass.  489.    7  John.  R.  477-    2  Cranch  272.) 

But  independent  of  the  spedal  limitations  contalrted  ih  the  con- 
titntions  of  this,  and  the  United  States,  reasoning  from  the  general 
heory  and  nature  of  our  government,  we  necessarily  arrive  at  the 
ame  eonclmion.  The  government  being  composed  of  depart- 
t^ttM  independent  of  each  other,  and  dieir  powers  ieparated^  it 
[>Uow8,  that-each  has  exclusive  cognizance  of  the  matters  within 
ttf  respective  jurisdiction,  and  that  when  acting  within  it,  the  au- 
horitj  of  each  is^  and  must  be,  final  and  supreme.  Mr.  Hamiltcm 
isserts,  in  hb  Commentary  on  the  Constitution  of  the  United  States, 
^Thatitisnottrue,thattbeF<irltome}i<of  QnuUBrUam^  orthe 
.f^telatures  of  the  particular  States,  can  rectify  the  exceptionable 
12 
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Benfdnglon  decisions  of  their  respective  Courts."  Again,  he  says,  ^ theses- 
^dil'^*  ry,  neither  of  the  British,  nor  the  State  Constitutions,  authoriieiik 
reversal  of  a  Judicial  sentence  by  a  Legislative  act."  ^  A  Legi^ 
ture,  without  exceeding  its  province,  cannot  reverse  a  detemuoadai 
once  made  in  a  particular  case ;  though  it  may  prescribe  a  nevnik 
for  future  cases."  (Fed.  No.  81.)  The  same  doctrine  is  recogat- 
zed  by  tlie  Supreme  Court  of  the  United  States.  (2  Dall.  410.) 
And  Judge  Swift,  in  his  Treatise  on  the  Laws  of  Conoectfcol,  (p. 
76.)  says  that  no  Legislature  has  a  right  to  interfere  ia  any  primie 
controversies  between  man  and  man.  '<  The  human  mind,"  he 
says,  ^Vcannot  imagine  a  greater  absurdity,  than  to  estaUiib  Courts 
of  law  and  equity,  to  determine  all  questions  of  right  between  Dan 
and  man,  and  then  to  admit  the  Legislature  to  exercise  a  soveteigii 
authority  in  relieving  against  their  determinations^" 

We  have  seen,  then,  that  the  act  set  forth  in  ihe  Mead^DV^s  pin 
in  bar,  is  an  assumption  of  Judicial  poorer — that  its  exercise  by  (he 
Legislature  is  expressly  prohibiicd  by  the  consiitutionortHe  Siale-^ 
that  it  b  repugnant  to  the  constitution  of  the  Vnited  Stales — that 
it  is  retrospective,  defeating  in  It;^  nperatioD,  a  right  acquired  and 
perfected  under  the  existing  laws  of  the  landi — and  iWi  \\\t  ^  de- 
parture from  the  spirit  and  genius  of  our  go  vemment«  Fartkesf 
reasons  it  is  invalid,  and 

The  dei'end;mt's  plea  in  bar  is  insufficient. 


David  McFa&land  v$,  Thomas  McLAUGRtm. 

If  an  action  be  brought  before  tbe  Cotititf  Court  on  •ererml   pt^i^mt^  ft<»«X 

eaeh  of  which  ii  witbio  tbe  juriiaiclion  of  a  Jujtkr  of  the  F««*— jtl  it  tt* 

•  aggregate  aaiountor  all  the  botpa  exceed  hh  jarisJicUon,  mdi  t^tirnkm 

made  cogDizable  befor«!  a  Justice  of  Uie  Peace^  a&d  Lherefarc  the  Cev^CoBi"^ 

hare  jurtsdictioQ  of  it. 

BetmingUm      THIS  was  an  action  of  assumpsit^  brought  onginaSy  before  tk 
1834       ^®""*y  Court,  upon  two  promissory  notes,  either  of  wb\cH,  •« 
within  the  jurisdiction  of  a  Jus(ice  of  tht?  Peace ;   but  both  of  wit* 
exceeded  in  amount  the  sum  of  one  hundred  dollars. 

Plea— In  abatement  to  theJurkdictiQn  of  the  Ccm-i^ 
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And  now  upon  appeal,  the  cause  came  on  for  trial  upon  the  Benningim 
pleadings  bdow.  1824I 

D.  Church  for  the  plaintiff.  M'Farlaod 

vt. 

Swiiik  for  the  defendant  M^Uush- 

lio. 

AiKBNS  J.  delivered  the  opinion  of  the  Court. 

A  joinder  of  distinct  causes  of  action,  which  might  be  joined  at 
common  laW,  is  no  where  forbidden  by  our  statute.  It  Is  the  mat" 
ter  in  demand  or  ccaiae  of  action^  which  determines  the  jurisdiction 
of  a  Justice  of  the  Peace,  over  the  action  or  fmt  itself.  (St.  15  Nov. 
1821,  Sec.  1.)  It  is  only  from  the  action  or  9uit  originally  made 
cognizable  before  a  Justice  of  the  Peace,  that  the  jurisdiction  of  the 
County  Court  is  taken  away.  (2  St.  101.)  ^ 

From  a  recurrence  to  the  matters  in  demand,  which  are  legally 
joined  in  this  suit^  it  appears  that  a  Justice  of  the  Peace  had  not  ju- 
resdiction  of  the  action^  The  County  Court  therefore  had  juris- 
diction of  the  action.  The  principle  settled  in  the  case  Keys  »* 
Weed,  1  D.  Chip,  Rep.  379  governs  this  case. 

Judgment  that  the  action  do  not  abate. 


Grove  Moors  v$.  Rust  Wilson. 

)a  BO  aetioo  of  aeeoaot  at  eommoo  law,  between  merchaoti,  it  it  aonecefsary  for 
the  plmbtHT  to  itate  in  bit  deckratioB  ft^m  wboae  baodi  the  defeiidaot  re- 
ceived the  monies  for  wbicb  he  b  caUed  oo  to  acoooot. 

THIS  was  an  action  of  account  at  common  law,  in  which  Moore  ^^y^*** 
tbe  plaintiff  declared  against  Wilson  the  defendant  in  a  plea,  That  it^i* 
the  said  Rust  render  a  reasonable  account,  for  the  time  in  Which  he 
was  receiver  of  the  money  of  him  the  said  Grove,  iVom  whatever 
cause  and  contract  coming  to  the  common  profit  of  the  said  Grove 
and  Rust,  whereupon  the  said  Grove  saith  that  he  the  said  Grove 
and  the  said  Rust  were  heretofore,  to  wit,  from  the  first  day  of  Feb- 
.ruary,  I8l7y  to  the  first  day  of  December,  1820,  partners  and 
merchants  in  company,  and  equally  and  jointly  interested  and  con- 
nected in  carrying  on  the  business  of  merchandize  ordinarily  car> 
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JBfefmmfUm  rii^  ojx  at  8tp];€8  d^i^ominated  cot^try  atqi^  U^  w^  fjt  >fgfykpf|er 
I824!  aforesaid,  and  daring  the  time  last  aforesaid,  thes^i^iRMSlVlvB 
as  partner  as  aforesaid,  to  wit,  at  Manchester  aforesaid,  receife^^f 
and  from  the  profits  of  the  said  business,  the  sum  of  one  thoamii 
five  hundred  dollars  over  and  above  bb  liM»«aM  Boat^  jwl  sine 
or  part  of  the  samej^  to  iiender  a  reasonable  s^^coun^  of  |he  saaeis 
the  said  Grove,  when  h^  the  said  Rust  should  be  theyetpafterwa^ 
requested,  y^t  the  said  Rust,  ajthoi^h,  often  requested  and  demaod- 
ed,  anid  i^speci9ily  on  the  1st,  day  of  January 9  A-  D.  1921^  ai.  M^ 
Chester  afor^ai(),  hpith  not  rendered,  a  reasonablfB  afpcoost  for  0e 
s^me  to  l,he  sc|id  Gjrove  Mooi^e,,  bq(  hitherto  hs^th,  andil^lMk  1^ 
fu^e  so  to  do,  to  the  ds^mage  9f  d^e.sf^id  QiroT^,^  ii^  ^  a^^  diesni 
of  one  thousand  five  hundr^^N  do^^9» 

Tl(^  wtM^i^lpid^ckraUan  there  was  a  general  demurrer  aAdjoiiiditi 

Sheldon  and  Isham  for  the  defendant. 

In  this  action  it  is  necessary  to  specify  from  whom  the  onrnej 
was  received  for  which  the  action  h  broughu  1  Vin,  Abr.  15 1, 
175,  176.  Co.  Lit,  17^.  Bull.  N.  P,  127-  J  Com.  Dig*  122. 
And.  the  reasons  me^ 

1st* — That  those  altegatlntis  in  the  declaration  ue  m&iei mV '^m4 
traversable,  and  plcLintiiT  cannot  deciace^  m  the  same  deckratiooi  (tf 
a  receipt  from  the  plaint}^  and  a  receipt  from  a  stranger,  kf  thflE 
makes  two  issues.  1  Vin.  Abr.  i;>0.  1  Com*  Dig.  IIB. — [«4) 
123.— (c  5,)     1  Cro.  Eliz.  614- 

2d.*— The  partj  is  not  obliged  to  account  before  the  Audilca  on* 
]y  for  the  sums,  specilkd  in  ihe  declaration,     l  Vin.  Abr.  lT5, 17^ 

In  those  cases,  in  that  part  of  the  deciaratton  which  specifiet 
from  whom  the  monev  was  received,  judgmeiUloaccomitvti^f^ 
dered^  bu^  in  that  part  of  the  declaration  which  diarged  ihtdefa- 
dapt  ^ith  ipppies  received  from  perwns  unknown  to  the  dt(tn4wlf 
was  d^schfir^d.  As  tiicrefore,  there  ts  no  i&p^ificaiio^  from  tboSl 
money, wa^reo^i^^d  in  tins  declaration,  the  defendant  must  I»e  1^ 
char^ed.from  the  whole.  Again,  if  the  plaintili'  alicgefi  in  m^* 
laratioQ  on<^  or  two  individuals  from  whom  nioney  wasimYcAi 
the  Coiirt  wiJI  not  onlcr  judgment  to  ^ccouet  for  all  monks  11^  i^P 
defeiidwu's  po^ession,  iiit  were  received  fro^  others  not  voB^i^ 
cd  in  the  declarfttron,  but  will  rerni^  )u^moMc»  aicco«ntojv\jf  ^ 
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i 

'iKuch  a  declaration  the  defendant  were  compelled  to  accoiv^t  foe      ,g.J/^ 
ftQPiiit9tM^Vfd(M>p.pMlp9»fPtiiP(Bi||i|M^iA  "^Pv^^iie 

Cowt  W9i44  iw>ft  bave  ontei]edi)ii^«ieal^t»  account  as^W  part  9(  tha    ^<><>'« 
iki«c;)avati^»9i)49rd«iadadifclui^gea9lO)^  WiUoo. 

a  9!4»^Wll»^  pbiPliff  oodM  ha?e  chaiged;  the  deiendaiHi  ia  tbia  ac- 
liloft  Q(aMMDft  aa  hailiff,  Ibtte.  would:  have  beea  no  necttsity  of  ma- 
niif^  tko^  aJiagationfli^  aakaeoaMavy-Mi  ckargin^  hint  aai  receiver. 
i;  4th. — There  can  be  no  dUtinctioa  ki  thia  respect  between  the 
^9^  o(  a  ^onmam  raotiver  aiul  one  who  becomes  sitck:  during  a 
^p«^t9(irsbip  qcmeitt;  for  i£  the  lame  leasoa  eaisif  ki  the  one 
^b#t  ea^iiU  ia  tbe  oiher^  Ibe  mna  priiuriplea  mafi  appfy^ 

In  th^  actfo^of  aacoiiDt  broMghibj  one  menrbant  againt  another, 

those  allegations  are  as  material  and  traversable  as  in.otbeccasesh^ 
*ap4^  tl|A  spfu^  primciptoa  v^ill  ariae  ialhis^  as.  in  the  case  of  a  oom- 

nipo  Kfcciyer.  And  tha^defeadamlh  cKHwpelled  toaqooun^bafor^. 
,  Auditors  only  for  t^e  mw  to  spa^fiiad  an^imenliQned.intbe  djsclor 

n^ioiV.    In  eitb^  csmy  i%  h  believed^  tM  bec^us^  partaera  are 

jpintljr  iiitei)98tf^  ipthi?  mpnies.fqr  W;hiph(^4i^W  if,  brought,  tb^t 

thmcao  ^focdqar^aiiPQwl^ they.  ^^  nfiahl^bat  49clac»  iqore 

generally  than  in  other  cases;  for 

lii;^^— -In.  t|M^  action. of  accoin^  hronght  bj^at^i^ip^  iocQmmon 

against  his  co-taiulQf)  1%  is  neces^i^.tojpecify.ia  ttiedechratioq, 

fropa  whom  the  ipqney  was  rq^]«^d*    1^  ViOt  Al^r.  149^ 

2dly. — In  the  action  of  account  brought  by  Church  Wardens^  it 

is  i|<Qcqmiry  tQj|ii^  tbesi^m^specific^pa^.aadjBoare.all  tbefor^is 
'  ^d  entries.  1  Yin.  At)i.  17;6,  177.  Arppr.  Prec^  1«Q,  131* 
'  11  Mod.  Rep.  187}  Bishop  v.  (lagle^ 

In,  the  last,  casq  their  i^ti^restiA  the  same  lui.ii^  the  case  of  p|lft^ 

ners;  and  the  reason  why  it  is  neq^Ujftry.tomialQe  thoise  aU^atioim 
'  in  ttieseca^esi  apply  with  eqmaLfoDce  to  tbequeqf,pl^€^  A«id 
^  it  is  this  inconvenience  attpadiqgthc^actipp  af  accQ4M  whicli  formr 
*  ed  one  of  the  principal  reasons  wh^  this  action  has  gone  almost  in« 
^  to  disuse,  and  given  ground  to  the  mare  modem  action  of  ostuM/mV, 
'  or  to  the  stilt  more  summary  method  of  proceeding  by  B!tt  hi  Etjui- 

Beruifit  for  the  plaintiff 

It  is  contended  by  the  plaintiff's  counsel,  that  this  declaration  i;; 
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Swnington  Sufficient,  and  indeed  in  the  case  of  partners  the  only  one  that  can 

^^Jl      be  drawn. 

s^ts/^^      It  is  admitted  that  in  England,  in  the  cases  of  tenants  in  commm 

Moore     and  joint  tenants^  it  is  necessary  in  actions  charging  one  as  recds- 

WiUoo.    er,  or  as  Bailiff  and  receiver^  to  allege  by  who^e  handg  the  moda 

are  received ;  but  its  omission  there  is  on(y  cause  of  special  demv- 

'  rer.    In  the  case  of  Bailiffs  it  has  never  been  held  necessary  to 

state  by  whose  hands  the  goods  were  received.     X  Coke  173.  (a.) 

7  Bacon  218.    BuUer  N.P.  IS?. 

The  reason  of  this  diversity  is,  that  in  the  former  cases  wliere 
the  defendant  is  charged  as  receiver  from  the  hand  of  the  pbindff,he 
is  entitled  to  his  wager  of  law^  but  not  where  he  is  charged  as  re- 
ceiver from  the  hands  of  a  third  person,  or  as  BaiKf.  2  SalL 
ess.    1  Vin,  178. 

The  wager  of  law  was  allowed  on  the  ground,  that  the  plaintiff^ 
claim  was  of  a  secret  nature,  and  supposed  incapahle  of  better 
proof.     2  Bacon  218, 219.     12  Mod.  671,  681. 

As  the  wager  of  law  is  the  ground  of  the  distinction  in  England, 
and  as  that  is  not  known  in  this  State,  the  same  mode  of  dechuing 
in  the  case  of  receivers  would  be  good,  at  in  the  case  of  BaUiffii. 
^'  Cessante  causa  cessat  effeciusP 

The  action  of  account  at  common  law  between  merchants,  in  6- 
vour  of  titide,  is  a  distinct  class  of  cases,  and  it  is  believed  the  wa^ 
of  law  was  never  allowed  in  such  cases.  Cok.  Lit.  172.  {a)  I. 
N.P.  127. 

No  reason  can  be  shown  why,  in  this  Staie^  the  mode  of  decla- 
rmg  should  be,  as  the  defendant's  counsel  contend  for  in  the  case  of 
receivers^  which  may  not  be  urged  with  equal  propriety  in  the  case 
of  Bailifls.  The  doctrine  contended  for  would,  in  the  case  of  aw- 
chants,  abolish  the  action  of  account. 

The  plaintiff  must  be  confined  in  his  judgment  gw)d  amg^utet 
to  his  allegations  and  proofs.     1  Vin.  175.  (c) 

AiKSNS  J.  delivered  the  opinion  of  the  Court. 

The  action  of  account,  though  of  late  but  rarely  used  is  England, 
lay  at  common  law,  not  only  against  a  guardian  in  socage,  baili^ 
•or  receiver,  but  also  in  fiivoar  of  trade  between  merchants.  Tk 
relation  of  partners  constitutes  a  sufficient  privity  between  theoi^li 
give  them  the  action. 
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Our  statute  adopting  the  commoa  law  of  England^  and  our  act  ji€niitti<:<ofi 
relating  to  actions  of  account,  recognize  and  adopt  the  action,  as  it      ^1321*. 
existed  at  common  law ;  and  the  latter  act  extends  it  to  some  other  v.^v^^ 
^QSeS*  Moore 

Coke  says,  in  his  Commentary  on  Littleton,  172,  (a.)  That  if  Wilioo. 
two  joint  merchants  occupy  their  stock,  goods  and  merchandize,  in 
common,  to  thek  common  profit,  one  of  them  naming  himself  a 
merchant,  shall  have  an  account  against  the  other  naming  him  a 
merchant,  and  $hatt  charge  him  as  receptor  denariorum  ipiim  B. 
tx  quacunque  cauea  et  contractu  ad  communem  utilitatem  ipsorum 
A.  et  B.  provenien^  eicut  per  legem  mercatoriam  ratioTuUnliter 
mofutrare  poterit. 

Our  statute  does  not  prescribe  the  nu>de  of  declaring,  and  the 
plaintiff  in  this  case,  has  governed  himself  by  the  directions  of  Lord 
Coke. 

But  it  is  contended  by  the  defendant,  that  the  plaintiff  ought  to 
have  specified  in  his  declaration,  from  whom  the  money  was  re- 
ceived, for  which  the  action  was  brought. — And  this  b  his  cause  for 
demurrer.  Authorities  are  cited,  which  show  that  in  England,  if 
one  be  sued  in  account  as  receiver,  it  must  be  declared  by  whese 
hands  the  money  was  received.  The  reason  assigned  by  BuUer  J. 
for  this  rule,  'is,  that  if  it  were  received  by  the  hands  of  the  plaintiff, 
the  defendant  might  wage  his  law — a  reason  which  does  not  exist 
here.  But  it  has  not  been  shown,  that  in  England,  the  wager  of 
law  was  ever  permitted  between  joint  merchants.  And  it  b  belie- 
ved that  the  rule  is  there  restricted  to  the  case  of  common  recei- 
vers. 

The  true  rule  b,  that  where  the  privity  between  the  parties  ne- 
cessary to  support  the  action  at  common  law,  depends  upon,  or  b  ( 
created  by  the  receipt  of  the  money,  there  it  must  be  stated  by 
whose  hands  it  was  received,  that  the  defendant  may  know  whence 
hb  liability  arises,  and  be  prepared  to  meet  it  ;•  but  where  thai  priv- 
ity arises  from  the  comiexioii  or  reUUiamhip  of  the  parties,  so  that 
money  may  be  presumed  to  have  been  received  by  the  one,  for 
which  he  b  accountable  to  the  other,  without  the  knowledge  of  such 
other,  by  whom  it  was  received,  (as  in  the  case  of  bailifis  and  part- 
ners) then  the  allegation  b  not  necessary.  It  would  be  unreasona- 
ble to  require  it ;  but  the  relation  which  constitutes  the  privity  must 
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B^nmngkm  ki  liife  Utter  tase  be  Mat^.^t  ti»  HiOed  fti  the  ^dDdAVBlknlMnrte. 

"i^^*       der  conMdefatiaiv. 
^^^^^'^      it  wottkl  «ecm  that  in  the  c6«c  of  colnimoD  tet^rmmj  Ae  }ri|- 
^^     ment  qugd  computet^  should  be  in  pursuance  of  the  veitiict,  airf  Ae 
^'^^'    «:c<wnting  rettritted  to  Ac  rec^ts  im^red     Tbi*  WoricI  iMofti. 
ly  render  Ibe  aClibn  of  «eedunt  nugiftory  ^  hMtv^eii  piltom 

In  actions  against  bailifis,  the  t>Mjr  fi)  (H  no  ettft^  lefrired^ 
stdie  by  whose  hands  the  monle*  were  feM^M.  Aadea^m- 
90D>  on  whieh  the  rule  is  founded)  KkMpO)^  theAi  fiMiMiiMce^ 
sity,  is  equally  applicable  to  the  ease  of  co-palrfiieM.  IkfCant 
are,  therefbre,  not  inclined  to  depm  fbem  the  nde,  as  Ifeod  dMrs  bjr 
Lord  Coke ;  and  their  judgment  is, 

Timt  the  dedaratioa  is  sufEcjentj  and  that  die  dd?afifAiitibi£ 
count. 


Bates  v^.  Thompson  and  fiARBBBi  Administramrf  of  fiiBti. 

A  Juntif^  nf  ib^  P«9ce  Uas  no  aytliorily  lo  reader  a  jud^nMit^  cffdcMoi  i  k 
bp  inlerCiUfI  in  the  demand  on  whicb  the  ]Lidg(n«ot  i»  rendered '-^Ur  e^ii 
rDEuiQir  ffUbin  ttippqinlf  or  iLat  cbuse  of  Itir  23d  irctionof  1lt«  atl  dHniflf 
thp  powers  of  Jui Li«Pt  of  llie  Peaccj  uhlcU  prohibit!  a  Juiliee  of  Qit  Patt 
fro  It}  lakiTie  cofniSftDce  of  An/  evuw^i,  wlitr«  he  iti&ll  be  dirt^Ufoe'tttiifNi^ 
intprf^ned  in  ike  c^ute  or  iiiaUer  to  be  «li!teriiiiae4, — Sncb  prwcdeif  (*  t^- 
fore  foram  twhju^jm,  and  llie  judgnient  raid, 

Jeimtfifto*!  THIS  was  an  appeal  from  the  report  ol  CcMninissioften,  ttkfi 
fifflj*       l^^'^^re  *he  Judge  of  Probate* 

The  plaJntifT  filed  m  this  Court  a  d^larattoti  on  leveml  p^wai*- 
sary  notes^  executed  by  the  intestate^  and  made  piynbl^  W#n*  AK 
son  Squtre  or  bearer ,  and  by  said  Squire  indor^rd  tothtfiliffltii 

The  defendants  pleaded  in  bar  ftevwil  judgm^nrs,  wftid)  «ff 
rendered  on  confesfslon  of  the  in^eslatej  bef^jre  the  prtspnf  pJiifiB) 
AS  a  JtisCice  of  the  Peace,  on  the  1  Uh  day  of  Movembtf,  iVi^^'^ 
favor  of  Alson  Squire,  the  original  payecj  upon  the  sef wl  ^^ 
described  in  the  plaintifl^s  declaration. 

To  this  plea,  the  plamtiET  repHed,  That  therea^ernrards^  i^^ 
26th  day  of  January,  1 820>  the  dcfendanU'  intcftate  prsfd  <^* 
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writ  of  iaSM  ^elky  r^to^riab/e  16  Ae  iheii  next  Cduhtj^  Cdiirt  imtiMvfefi 
for  itue  Codnty  of  B^Anliigfoh^  #hdrdn'  lie  alfegec^  that  the  md  notes  {^^ 
wmie  the  fole  property  of  the  said  Bates  at  the  time  he  took  ^e  said  v^N^-^ 
co^il^btt  ittikl  etitefd  t^  pfe^dide'df  jtfd^enis  the^^.— TUkt  ^ 
tAesakhfiktesh^d-ndJol^c^fobot  tfieJ^atti^r^thatt&esaidrin: 
testate  tetd  been  i^^^  ^d  dtttind^  id  ditak  respect^  and'fcadf 
had  iio  day  tti  toaH  to  object  to  AW  SUlel-^nd  Miig  ilUMiikiiai 
wink  ^jifecutrbhs  iii^^on  Md  ^Miidt^  jodgih^nU  h^  pta^ed  i^ 
lief  ih  die;  ^riebft»te :  Wlii^fitfiipoti,  t6^  s^6  Mh^  itin  ikd  vHOet" 
^oi)d  Hy  i&e  ikld  Co^  Cdmj  i&^V  ctHMd^tUd  tAlil  the  ^iid  jfadj^* 
ia«Ut^  b«  lytf  A:(r  n6i%M^  ilnd  itdj^d^tlUU^slAI  itit^&lt^have'i^tf 
recoVe^  ^. 

To  this  replication  there  was  a  diemurrer^  and  joinder  in  demm* 
rcr. 

D.RoUnton  for  the  plaintiff.  « 

Church  for  the  defendants. 

AuuBNs  J.  delivered  the  opinion  of  the  Court. 

9y  fbti  deiiMirMr  all  tfa^  facts  i^  pieaded  in  the  rejUlcatioft  are 
atftthM.  ProM'tlies^  W^  A^a^^  that  tfa^  pfes^'nt  plahitiff  did;  as 
a' Jiii^ce  dPAit^^te,  tHk^ibt  ^aHfcofifisssioiis  here  pleaded  hi  bar, 
vr^  di^ktids lifbieh  li^eire hWo^  property;  fbry Without thhi  hei 
Uavii^  li^  fMtfnty  iM  Coun^  Goort  cobld  nbt  hatVef  rteodmd  it 
judgment  in  favor  of  the  intestate. 

nf  is'tHie/  vH  hlisbe^irc6tit((iided  by  the  defendants  in  aigunient, 
tiM^  miSOi^ii&rela  is  not  th6  prb^  mode  to  revehe  a  judg^ 
tfiehtl.    It  l^'sfko^thieftUat  it^hei^afi  e>]f«tiitlwrwfale 
iQKm  a  judgment f  is  set  aside^  the  judgment  maymhaiti. — As; 
wbelr^  an  admtaiMrtitbi' bttvitig  obli^ 

Ur  liftt^rs'df  adtlihiistration,  I^ay^  ont^^ciitthm ;  tti^i^,  the  eiec»> 
tidn  at  Xl«  suit^  irtn  b«  setaski<^  od  dt^iftld  gUsfieltt^  though  th^ Jodg^ 
mtm  T^itbOn.  (9  Sttnd;  148L>  Bbt  it  does  not  kXkm,*  diit,  #bsi^ 
ari  etecutiotly  a^p^ireiitly*  r^hil*  il|M>n  the  Aide*  of  it,  has  issued  uf^ 
dti  pt^tMiiUgs  (kntitinnmjuiOXj  the  dUittei^  dijMi^  which  makef 
the procec^dmigs so, ^Mdnotbe inquired trito,  upoti  tfUdto querehf 
Wltha'vieWtorcinevi&aghifistsbcheiecdfleilMr.  ReasodandanthoN 
H/sbot,  tUt(|ihshebi^,  it  is  the  propet  tfid  daly  itifaedy.  (Oro. 

Id 
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BtmUngUm  Eliz.  233,  319,  810.  1  Bac.  Abr.  196—79  tit.  Aud.  Qw.  Fb 
judgment  is  thereby  reversed  ^  but  such  facts  established  as  ibav 
that  none  ever  existed. 

It  must  be  confessed,  that  the  record  of  the  judgment  of  the  Cooo- 
Xy  Court  is  not  so  technical  as  could  be  desired,  and  possibly  it  is 
not  entered  in  such  terms  as  would  afford  the  complainant  thespe 
cific  remedy  which  his  case  obviously  required,  which  was,  to  be 
relieved  from  those  Irrt^gular  execittions.  Dat,  U  is  not  ihe  le&s  ev- 
idence of  the  truth  of  (he  nmlerial  fact  alleged  in  that  aanplaJntf  fo 
wit,  that  the  Justice  wito  toi4  those  confe^lons  was  tlie  ma^o  in  in- 
terest. Sappose  \\\en,  tliul  Uie  fair  import  uf  the  recofd  iSj  tW Ctve 
County  Court  intended  to  reverse  thos*'  judgments,  iostead  of  irtafr 
ing  them  as  never  havijig  exiitted. — The  question  still  remains,  Did 
they  ever  exist?  For  if  ilipy  Hkl  not,  a  formal  revet^l  could  not 
bring  them  into  exisiencLj  uj  give  them  any  legal  effect^  nhidi  ihn 
did  not  possess  before* 

They  did  not  exist,  thai  is,  tliere  were  in  the  cQntemplotkm  of 
law  no  such  judgmE^nts,  if  ibe  Justice  had  no  atithonlf  to  fa^e 
them. 

In  the  23d  sectiott  of  the  act  dufinitig  the  ^neti  q(  I\^uc(»  qH 
the  Peace,  (1  St.  173.)  it  is  declared  that  no  Juilke  of  tVie  Peaci; 
shall  take  cognizance  of  any  cause^  w  fie  re  he  shall  be  wtibln  either 
the  first,  second,  third  or  fourth  degree  of  aflinitj  or  consan|uiai^^ 
to  either  of  the  partie.^^  or  shall  be  directly  or  indirectly  ifiten^ted 
in  the  cause  or  matter  to  be  determined. 

The  reason  of  this  provision  is,  llie  possibility  that  a  Justite  of 
the  Peace,  thus  situated^  may  labour  under  an  inHneiKe,  which  w\U 
cause  him  in  the  exercist*  of  the  duties  of  his  office^  to  workaubi- 
juttjce  to  the  opposite  jiariy. 

it  is  true  that  the  2 1  si  section  of  the  same  act,  which  giv€i  ic^  Jus- 
tices the  power  to  take  confession  of  debts,  die.  does  nor  eipressij 
trebt  the  proceeding  as  a  cause^  and  ^eenis  to  Jeave  it  doubtftil 
whether  the  duty  of  the  Justice,  in  such  case^  is  any  tfainf  more 
than  a  ministerial  act ;  from  ihe  exeicise  of  which,  ii  may  be  said, 
he  is  not  expressly  excluded  by  the  23d  section.  Butlhevejy 
next  jectioii,  (the  22d)  speaks  of  a  judgment  rendered  by  a  }umkt 
of  the  Peace,  ontortfessionj  &c,  INow  it  is  difficult  to  concm^ 
bow,  in  l^al  proceedings^  a  Justice  can  render  njudgmmt^  »ilb3« 
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taking  cognizance  of  a  cause,  or  matter  to  be  determined,  by  such  Bemiingion 
judgment.    Suppose  it  to  be  doubtful  from  the  language  of  the      mi. 
debtor,  whether  he  voluntarily  confess  the  debt  or  not :  The  Justice 
must  necessarily  judge  of  the  weight  of  the  language  used.    The 
declarations  of  the  debtor  are,  from  prudential  motives,  substituted  Taompsoa 
by  the  statute,  in  lieu  of  the  process  and  the  testimony ;  but  they 
will  vary,  and  the  idea  of  judicial  cognizance  cannot  be  excluded. 

A  record  of  confession  b  the  same,  in  effect,  as  the  record  of  a 
judgment  after  the  most  serious  trial.  It  changes  the  nature  of  the 
demand  from  a  simple  contract,  liable  to  be  avoided  in  a  variety  of 
ways,  to  a  debt  of  record,  of  which  the  record  itself  is  plenary 
proof. 

If  then,  the  law  regards  the  purity  of  justice  with  such  strictness, 
that  it  will  not  permit  a  magistrate  to  take  jurisdiction  of  a  cause, 
where  he  is  related  to  either  of  the  parties  in  the  fourth  degree  of  af- 
finity, for  fear  of  an  improper  bias,  though  the  judgment  is  to  be 
rendered  publicly  in  the  face  of  the  world,  and  upon  the  oath  of  a 
disinterested  Jury  too,  if  either  party  request  it,  with  the  right  of 
appeal  superadded,  how  much  more  ought  it  to  deny  to  a  magistrate 
the  power  of  settling  hb  own  disputes,  by  judging  of  the  legal  im- 
port of  the  language  of  his  debtor,  and  of  solving  by  the  magic  of 
liis  own  record,  made  in  secret,  any  doubt  he  might  entertain  of  the 
justice  of  hb  own  demands ! 

The  case  of  a  confession  is,  therefore,  deariy  within  the  equity 
of  the  23d  section  of  the  act  regulating  the  powers  of  Justices  of 
Justices  of  the  Peace  within  this  State. 

It  follows  then,  that  Willard  Bates  had  no  authority  to  take  and 
record  the  judgments  upon  confession,  which  are  pleaded  in  bar. 
they  must  be  regarded  as  in  the  nature  of  proceedings  coram  non 
Jftdice,  by  which  no  one  is  estopped     There  must  therefore  be 

Judgment  for  the  plaintiffs 
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l^Bioos  and  MqBius  Affiviinistfatora  of  Timotht  Lotbui 

vs. 

Fish  etal« 

AM0:Mm«<iB^»w>Uiii«n<N^tbtiV»p)e4sror  ruS  etUte.  m  nniritir  fv  thi 

fore  the  e«|i^it^  ^f  redeijjf ticm  it  fprcclof^^  ^  be  defn^e^  lig^  ^fVn¥^¥ 
the' debt. 

THIS  vm  M  lfS(iOPPf  <j^<^t<Qf  nt  for  Imds  \n  Rodtinibtn*  (M 
tM  HfMW^  t]%^  StA^nl  j»sue,  the  plaintlis  gave  la  eriteu  m 
ip^vrtg^B^  4^  ^O^i^it^  by  the  said  Fish  ta  the  saj<l  Lqt«0  tf 
the  lands  described  in  their  declaration,  dated  March  1^  190^ 
cQAfliUQiMd  far  thft  pigunent  of  a  note  of  hand  of  even  dale,  bj  laid 
F4fb  19  md  (fO>V^9  ftw  $1000,  payable  on  or  before  ihe  Ifi  daj  d 
]4f|rc|i,  4ftl$)  wUk  interest  annually.  The  ilefendani^  aOaiiKaJ 
tt»ey  K^  19  tl^  nossesaioD  of  the  premises, 

]|^fe  t^e  p^intift  Wt^d  tbelr  case,  whereupon  it  pas  obfected 
l^  tfilLf  pCHHUid  i^  dlQ  defendants,  and  decided  by  the  Cooftf  thst 
ill\iyimi|cll  ^B  ikf  pHiiintifff  had  not  produced  tiie  note  described  la 
the  cqipdiliaRi  of  lakl  d^,  or  oOierwise  accaam«d  Igt  i\ic  «ame^ 
t^  pklimifil  iftrt  not  entitled  to  recover. 

Tte  P9Ad  Q.ot$  bi^ng  in  the  ban  da  of  the  defendants^  counsd  iii 
Coart|  waS|  at  the  request  of  the  pinhifl^  produced,  and  giv^  m 
eyid^fnee  by  tkem ;  upon  which  the  interest  was  regularly  mdor^ed 
as  pai^^  tQthe  lit  Marpb,  1809*  Then  followed  this  ass%iiaeai  :-- 
<^  April  17}  1813.  Value  rececei  ved,  in  the  sum  of  six  bandied  and 
fifty  dottanu-— I  order  the  contents  of  the  within  note  to  be  paid  tn 
Jonas  Fisib 

(Sfgn^)  ELIJAH  LOVELL,  Jf^ 

The  plaintiffs  then  gave  in  evidence  the  deposition  of  Sumfd 
Hubhl^'d^  ^ho^tifi^ed  that  in  1S12,  Timothy  Lovell  fimddN^ 
ed  this  note  to  Elijah  Lovell,  Jr.  as  an  attorney^  to  collect  iknt^ 
rest  then  due,  and  took  Etijah^s  receipt  for  the  same* — Tfaatnne 
months  afterwards,  Elijah  returned  the  note  to  Tlmothj,  ajiog  he 
could  not  collect  any  thing  upon  it,  and  took  up  his  own  receipt- 
That  at  the  same  time  (as  the  witness  believed)  in  consequcDce  o/ 
representations  made  by  E lij ah ,  Timothy  requested  him  again  ta 
take  this  note,  ^and  do  the  best  he  could  with  it.    On  Us  atm&' 
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I)[e  fd^  (eitiM  %» ?^iffrtw  wwi  wai  pretent,  irhoin  he  did  ii#|  w#-n^-w 
J^f!,  bi^  h^i  ^1^  ^ad^^UMd  Ibat  hia  mane  vas  Wrigfcl.  ^mS?!?' 

The  deposition  of  Wright,  made  in  August^  1819,  wai  tbto  iiH       vs. 
tf»dnG#<)  1^  Ihe  deftiMfoiiM.    This  witatsi  tsttiftedy  that  six  or  sev- 
^  jT^arv  ago,  b^  ir^a  at  Timothy  Lovell^  with  Elijah  Lovell,  Jr. — 
Thaf  TiauHby  driivmred  a  Bott  to  Elijah,  Jw.  which  he  called  the 
FkhneAe,  aijd  told  hin  to  take  it  aii4  dolhpbeetiiecooMwlthil. 

Hugh  Herapy  was  abo  inlrodiiced  as  a  wkness,  who  testified,  thaf 
El^ah  Lof^,  Jr.  oftifd  to  seU  the  nolo  to  hkn,  whieh  he  declined 
pimhariBg.^That  John  Fish  wa|  iasohpenl,  and  diat  the  property 
waa  Bot  wosth  meie  than  five  or  sis  hondrad  doUar^-^Thal  Jonas 
Fiah  advisfid  with  luiii  ahoiit  poKhasiiig  tho  note,  whIeh  he  adv^ 
him  not  to-do;  bat  that  Jonas  said,  if  he  purchased  he  could  make 
an  anaagement  with  John,  and  get  ^  property. 

The  defiradants  also  gavo  in  eilhlenee  a  «|uit*clalm  deed  of  the 
pvemties  firooi  John  to  Jonas  Fish,  dated  Jantmuy  11, 1814. 

'Hie  Coort  decided  that  hy  the  law  arising  apon  these  fcets,  the 
plainliflf  yere  not  mtitlsd  to  recover  ^  anddheeted  that  a  nonsuit 
be  enteced,  with  lihertylbr  the  phdndflb  to  move  tho  Ceurt  to  set 
aaide  tlM  aonsoit,  and  for  a  new  trial. 

To  which  opinion  of  the  Court,  the  plaintifis  excepted,  and  now 
al  thp  tesm  novo  the  Court  aocordlBglyk 

ApLEN^  J.  delivered  the  opinion  of  the  Court. 

The  mortgage  upon  which  the  pl^intifTs  seek  to  recover^  is  no-i 
thing  else  than  a  plei;lge  of  the  real,  estate,  as  security  for  the  pay- 
ment of  the  note.  It  is  an  accident  of  the  <t^  and  liskble  at  all 
tiines,  before  the  e(]^uity  of  redemption  is  foreclpsedji  to  be  defeated 
by  the  payment  of  it. 

The  not^  secured  by  that  mortgage  was^  pn  the  17th  of  April, 
1813,  transferred  to  Jonas  Fbh,  one  of  the  defendants,  for  the  con- 
sideration of  jt650,  by  EKjah  Lovellj^  Jr. — ^the  maker  of  the  note 
being  at  that  time  insolvent,  an4  the  mprtgaged  premif^  not  worth 
mpre  than  5  pr  ^600^  If  this  transf^^  had  been  made  by  Timothy 
Lioyell  himself,  under  those  circumstances,  there  could  be  no  doubt, 
but  that  his  Hen  upon  the  land  by  virtue  of  the  i^ortga^  would  have 
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Windham^  followed  the  debt ;  for  whatever  will  pass  the  oiie  *vilt  aotf  1&9 

I824!      other  along  with  it.     The  only  question^  therefore,  is,  whether  Q> 

v^^v^*^/  jah  Lovell,  Jr.  had  power  and  authontj  from  Tjioathj  Lorci!  W 

^mSfIi^  transfer  the  note  in  tlie  manner,  and  for  ihe  eonsideratiDiiy  wind 

_  w         he  did. 
Fifb  et  al. 

If  such  authority  was  given^  it  must  be  the  legal  taferenee  ^jm 

the  &cts  in  testimony >  It  \s  true  that  the  langua^  of  TtmoKhf 
Lovell  at  the  time  of  the  second  delivery  of  this  note,  was  very  in- 
definite^  and  was  such,  as  if  addressed  to  an  attorney,  on  the  anil- 
nary  delivery  of  a  note  for  colLei:tJon^  li  would  not  confer  iWe  aNMlhir- 
ity  in  question.  But  w^s  this  such  a  delivery  ?  We  are  of  o|iiinoo 
that  it  was  not« — But  that  the  language  was  made  use  of  m  view  of  a 
sale,  and  not  of  a  collection.  Elijah,  thcanorney,  hadAncfiMi 
note  in  ids  hands  seveml  month s,  tor  the  purpose  of  c^lc€iiog  \kt 
interest  then  due.  He,  on  this  very  occasion |  bad  returned  it  to 
Timothy,  uncollected^  with  the  declaration^  *^  that  he  coitld  not  col* 
lect  any  thing  upon  it/^  atid  liad  taken  up  bis  receipt.  But,  as  the 
witness  says,  in  consequence  of  some  representations  n^de  by  OK 
jah,  Timothy  again  delivered  him  the  note  wifh  the iiiffnictioiis  be^ 
fore  mentioned.  Is  it  to  be  supposed  that  aftet  tf^utmn^  \he  ti<M£ 
with  the  representation  that  he  could  collect  noth'mg,  be  imniied>iit«^ 
ly  made  a  second  representation  falsifying  his  tirst  f  It  Is  not  to bt 
believed. 

But  the  note  was  not  delivered  a  second  time  witboui  an  obfmL 
That  object  could  not  have  been  the  collection  orifit*resf|*  &r  thai 
was  declared  on  the  spot  to  b^^  impraclicable. — It  cauM  nolbave 
been  to  collect  the  prlncipid  ^  for  it  was  not  due, — It  could  not  baif 
been  to  commence  n  suit  upon  the  mortgage ;  for  the  mortgicc  its 
not  delivered.  It  must  have  been  then  for  the  purpose  of  tSec^ 
a  sale,  in  the  doing  wiiicli^  bis  instructions  were  to  do  tfw  hm  he 
could  with  it.  And  nothing  appears  but  what  he  waslatiUrieo 
those  instructions  ;  but  on  tlie  contrary  it  doe^  apj»eiir,  tiatkiotd 
the  note  to  one  of  the  defendants  now  in  possession  for  tnatetlmi  it 
was  worth,  including  the  mortgage  security* 

This  conclusion  is  strengthened  by  the  facts^  that  soon  aite  lie 
second  delivery,  Elijah  Lovell,  Jr-  openly  and  publicly  ollt$«i  tk 
demand  for  sale,  not  to  tlie  purchaser  alone,  but  to  the  witness^B^- 
ry, — That  the  purchaser  took  lime  to  advise  oa  the  subject-— Tlt>« 
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Fimothy  Lovell  lived  in  the  vicinity,  and  must  be  presumed  to  have  \Wtndkam, 
>eeii  cognizant  of  the  facts.    We  think,  therefore,  that  the  conclu-      i^^\ 
>ion  is  fair  and  irresistible,  that  the  note  was  delivered  for  the  pur<^  v^^v^^^ 
pose  of  a  sale  on  the  best  terms  that  could  be  procured ;  and  that  it   ^JJJ*^"^ 
would  be  monstrous  injustice,  now  to  say,  that  the  agent  had  ex-        m. 
ceeded  the  broadest  instructions  possible,  in  doing  the  only  act,  in 

View  of  which,  those  instructions  could  have  been  rationally  given. 

>  ( 

Judgment  that  the  plaintifis  take  nothing  by  their  motion. 


Town  of  Jamaica  o«.  Town  of  Guilford. 

If  one  town  support  a  pauper  beloogiog  to  aoother  town,  the  expeMe  incurred 
for  the  rapport  or  such  pauper  can  io  no  emse  l>e  recovrred  agaiDit  the  town  to 
which  8udi  pauper  belongs,  except  bf  force  of  some  statute  rcgulatioD— there 
being  no  common  law  right  of  rfcoverj  in  such  case. 

Ad  action  of  indtbitatui  assumpnt  will  lie  against  a  corporation. 

THIS  was  an-  action  of  %ndMtaiu$  auunumt.    The  declara-  Windham, 

'  May, 

tioii  contained  three  counts.  1824. 

Ist.—  For  monies  paid,  Uid  out,  and  expended. 

2d« — ^For  work  and  labour,  care  and  diligence,  and  the  services 
of  the  said  town  of  Jamaica,  in  the  support  and  maintenance  of 
one  Jerusba  Cook,  a  pauper. 

Sd. — The  third  count  was  a  special  one,  setting  forth  the  whole 
case,  and  the  record,  in  part,  of  a  judgment  in  a  former  suit,  re- 
specting the  same  pauper,  in  which  Guilford  had  recovered  a  judg- 
ment against  Jamaica,  and  taken  out  execution,  and  collected  of  Ja- 
maica the  amoimt  thereof:  After  which,  upon  petition  of  Jamaica, 
a  new  trial  was  granted,  in  which  new  trial,  a  verdict  was  returned 
in  favour  of  Jamaica,  upon  which  the  Court  rendered  judgment 
that  Jamaica  recover  of  Guilford  their  costs,  leading  the  monies  coL. 
lected  by  Guilford  of  Jamaica,  upon  the  first  judgment,  in  the  pos* 
session  of  Guilford. 

Issue  to  the  Jury,  and  verdict  for  the  plaintiff. 
On  a  motion  that  the  verdict  be  set  aside  and  a  new  trial  granted, 
founded  upon  exceptions  taken  at  the  trial,  the  Court,  on  argument, 
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adftemt-tb  (hdfr  dpinlan,  [us  ^pfessed  m  tti^lr  charge  <d  ifal  I^, 

lM.-^TItat  Jamarea  is  no*  cmitlf  rfht  law,  to  (*ecov«f  d^OiialUI^ 
fit  ejf^i^tttfes  lit  keeping  and  supporting  the  psrupef ,  d^er^i|]||fef 
b'a(ck  tttit&Htitioivii  df  Goilfard,  (wfrich  they  did  do,  ond  »wppaill 
hW-  ^om'thlf  fMirie^d  of  tfte  first  jifldgmertt  ateve  niriititmrdjdflft 
tifrtk^'olK^f  d«atfr^^}  because,  th^fe  i!i  no  comrAoft  hiv  n^dUf 
in  suck  case. 

2dly, — ThatJaniaka  iV  eiHi  tied  to  receiver  back  the  inmo/jr(jf 
monies  collected  on  the  first  judgment,  which  has  since  been  vaca- 
ted^ together  with  interest  on  the  same ;  and  thai  it  may  wdlk  tt 
covered  in  this  form  of  action  j  for,  where  money  hu  b€en  mm* 
ed  under  such  Cfrcuni^anc^?,  that  it  cannot  legally  be  maxndt 
there  being  no  special  promise  to  repay  it,  tt  is  no  greater  iiciKa 
for  the  law  to  raise  a  promise  by  impli cation,  against  a  tarpQUtJoQ^ 
thao  against  an  indivtduaL* 

Ordered,  That  the  defendant  take  nothing  by  the  motrflu  for  i 
new  trial,  and  judgment  rendered  on  the  verdtcl. 


OVIfas^KS  of  the  Pbon  df  O'tiLFO^ 
OvEESESRs  of  the  Poor  of  Jamaica. 

fii^tDVti^ihld -Willi in  ibc  pfwiAHiin of  thd 2*tb  iisctHm  oltlit Juiii^  AJi 
MidiDiMtbe  lerfpd  al  Jeutt  ttfiitf  dajra- b«foce  the  scsa^onof  tkContll 
which  it  ii  made  rcUJruabLe. 
A  cilaUdn  1  o'  ■  pp««r  a  i>d  *  ho  iv  c  ay «  w  jiy  a  ai^  tmt  tboalit  dOI  tufrta**^^  *■ 
#MIAHke«MM^|Aov;9tdii|  :iqi]  t«  rtot  tfth^  oltl  of  thp'abe^^l»Eflttiel«ilt 
by'tyrur«ethDmmg  thr  Court  to  gpa»t  oMf  trkllii 

Windham,       tlltS  was  a  petition  for  a  new  tnalj  brougIit>}eforecbaCoOiEl 
mi,      ^y  *he  overseers  of  the  poor  of  the  town  of  Guilford  agiaiBt  At 
overseers  of  the  poor  of  the  towti  of  Jamatco. 
The  defeiMlantfi  pleaded  In  Qibateriient  thai  tbe 


•See  the  CMC  Proctor  n  tt  ebbcrp  I  D.  Chip,  Efp,37t. 
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ienred  tbirtj  days  before  the  session  df  the  Court  to  which  it  Wss 
made  returnable* 

T,  Phelps  for  the  plaintifis. 

C.Phelp$  for  the  defendants. 

Skinner  Ch.  J,  delivered  the  opinion  of  the  Court. 
Two  questions  are  presented  in  this  case  for  the  decision  of  the 
Court.    The  first  arises  under  the  24th  section  of  th6  Judiciary 
Act,  from  which  it  is  contended  by  the  petitioner,  that  twelve  days 
only  is  required  for  the  service  of  any  writ  or  process,  prior  to  the 
return,  against  overseers  of  the  poor.    The  other  arises  under  the 
2d  section  of  the  Statute  empowering  Courts  to  grant  new  trials ; 
and  It  is  contended  by  the  petitioner  that  twelve  days  notice  is  suf- 
ficient in  all  cases  of  petition  for  new  trial.     Considering  this  a 
writ  or  process  embraced  in  the  24th  section  of  the  Judiciary  Act^ 
it  is  evident  the  Legislature  in  limiting  the  time  of  service,  intended 
to  distinguish  the  case  in  which  service  was  to  be  made  upon  a  per* 
son  being  the  party  really  in  interest,  from  that  in  which  service 
was  to  be  made  upon  the  person  who  by  reason  of  his  official  char 
acter  is  ma^  the  representative,  agent  or  trustee  of  the  party  in 
interest,  such  party  befhg  a  body  politic.    And  the  reason  of  the  law 
is  apparent  from  the  consideration  that  in  the  latter  case  sufficient 
time  must  be  given  for  the  corporation  to  be  called  together  to  ad- 
vise and  direct,  and  this  as  well  for  the  interest  of  the  corporation, 
as  for  the  security  of  the  agent,  and  although  overseers  of  the  poor 
are  not  named,  yet  it  is  the  duty  of  the  Court  to  give  such  construe* 
tion  to  the  statute  as  will  meet  the  intention  of  the  Legblature. 

The  words  of  the  statute,  requiring  thirty  days  notice,  are,  <<  Ev« 
ery  writ  or  process  issued  against  any  county,  town,  district,  socie- 
ty, trustees,  proprietors  or  other  community  or  corporation." 

The  Court  consider  this  may  with  propriety  be  considered  pro- 
cess against  a  corporation,  that  is,  the  town  of  Jamaica,  which  is 
virtually  the  party,  and  not  the  overseers  of  the  poor,  or  if  they  were?, 
they  may  very  properly  be  held  us  trustees  of  the  town,  and  there- 
fore embraced  in  the  tetter  of  the  statute. 

Upon  the  other  question,  it  is- material  to  remark,  that  unless  the 
statute  authorizing  the  Court  to  grant  new  trials,  has  expressly  ap- 
pointed a  shorter  period  for  the  service  of  the  citation  than  is  Ihrnit- 
14 
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Windkam,  ed  in  the  24th  section  of  the  Judiciary  Act,  there  can  be  BoMt 
——^      thirty  days  is  required ;  for  the  citation  must  be  considered  &  nit 


1824. 


Guilford 

Vf. 

'  Jamaica. 


or  process^  in  the  language  of  that  section  of  the  statute.  Tbe  le- 
gislature say  the  citation  shall  ^^  be  served  in  the  same  maAiiers 
onginal  writs  are  by  law  served,  at  least  twelve  days  before  tk  ah 
ting  of  the  Court,"  &c. 

If  the  provision  had  been,  that  service  should  be  made  » lie  m 
manner^  without  adding,  at  least  twelve  dayt^  there  wwM  kre 
been  no  question  but  the  service  must  have  been  Uiirtj  dajs  beibie 
the  session  of  the  Court.  For  it  could  not  be  supposed  thai  the  time 
when  was  not  as  mucb  included  in  the  expression  /;■_=.  ■,  u« 
j^lace  wherey  or  the  per &t.tn  upon  whom  sprvice  was  lo  be  wade;  nl 
if  any  thing  was  inteiuled  by  the  Jtfler  words,  at  kasi  twekt  fkj^ 
&c.  it  must  be  undersKiijd,  ihat  as  reference  wm  made  lo  origiflii 
writs  generally,  whicb  may  tiot  in  ail  cases  bare  teqalred  cw^ 
days  service  before  ttie  return,  llmt  a  shorter  [lenod  might  ihen^ 
be  excluded. 

Tiic  process  therefore  inui^  be  dkmmed 


May. 

1824. 


StATE's  TftBA$ijitE&  ts-  TiEaaa  et«i* 

The  glatule  authorizin;?  Ju*ticp*  nf  tii(?  Prace  lo  commil  or  (H»i  Wff  fcr  ''i'^^ 
docs  not  re<}tiire  a  rf  tni^n  nf  t'^e  origujat  recogulzaoce  to  b*  mtdt  r^fftt  Coi'^ 
before  wliich  the  acturcv)  is  bound  to  appear;  bat  o  rflara^f  i^fjtti* 
cieot. 

THIS  was  an  action  di  debt  on  recognizance. 

S.  EUioty  Staters  Attorney^  for  the  plaiiitiC 

Bradley  and  Kellogg  for  the  defendant^^ 

The  statement  of  the  case  ivill  clearly  appear  from  tlieu(«a««f 
the  Court,  delivered  by 

Skinnbr  Ch.  J.  From  liie  deetaration  It  appears  tfaHcam^ 
having  been  made  agr^hisE  Loten  Pierce,  the  principal,  for  io&  Cit* 
of  passing  counterfeit  bunk  notes^  he  was  duly  held  befoic  J*i^ 
Smith  upon  a  warrant  issued  on  that  oscaslonj  and  was  by  tbri*^ 
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gistrate^  according  to  the  provisions  of  the  statute,  bound  over  to  be   Wimdham^ 
tried  by  the  Supreme  Court,  at  the  then  next  September  term,  1 823,      9124' 


at  which  term,  copies  of  the  Justice's  records  and  proceedings,  and 
of  the  bond  of  recognizance  having  been  returned,  an  indictment  Trewoiw 
was  by  the  Grand  Jury  found  and  returned  against  him,  who  on  Pie^. 
being  duly  called,  failed  to  appear,  and  the  bail  neglected  to  pro* 
duce  the  principal  in  Court — that  copies  of  the  records  and  pro- 
ceedings of  the  said  Justice,  and  also  the  bond  of  recognizance  are 
ready  here  in  Court  to  be  shown. 

The  special  cause  of  demurrer  upon  which  the  defendants  rely 
is,  that  it  does  not  appear  by  the  declaration  that  the  bond  of  recog- 
nizance is  of  record  in  the  Supreme  Court-  The  words  of  the  de« 
claration  are,  "  As  by  true  copies  of  the  records  and  proceedings  of 
the  said  Benjamin  Smith,  Esq.  Justice  of  the  Peace  as  aforesaid,  at 
his  said  Justice  Court,  holden  as  aforesaid,  for  the  examination  of 
the  said  Loten  Pierce  as  aforesaid^  and  duly  attested  by  the  said  . 
Benjamin  Smith,  Esq.  Justice  of  the  Peace  as  aforesaid,  and  also 
the  bond  of  recognizance  of  said  Loten  Pierce,  Ezekiel  Pierce,  and 
Ezekiel  Pierce,  Jr«  taken  and  acknowledged  before  the  said  Benja- 
min Smith,  Esq.  Justice  as  aforesaid,  now  ready  in  this  Hon.  Su- 
preme Court  to  be  shown." 

From  this  language  it  would  appear  that  the  original  bond  of  re- 
cognizance, that  is,  the  record  thereof  made  by  the  Justice,  was  in 
this  Court,  at  the  time  of  declaring  ;  and  if  so,  the  declaration  is 
correct  in  this  particular,  admitting  the  statute  required  the  return 
of  the  original.  The  reference  to  the  record  by  the  prout  piatet  per 
recordum  is  well  made. 

It  is  further  insisted  in  argument,  that  there  is  a  substantial  defect 
in  another  part  of  the  declaration,  in  this,  <<  that  it  appears  that 
copies  of  the  recognizance,  taken  before  the  Justice,  were  returned 
to  the  Supreme  Court,  called  out  and  adjudged  forfeit,  whereas  it 
should  appear  that  the  original  recognizance  was  returned,  called 
out,  and  adjuc^ed  forfeit  before  suit  brought." 

By  statute,  in  England,  as  also  in  many  of  the  States,  the  original 
examination  and  recognizance  are  required  to  be  returned.  In  this 
State,  the  Legislature  have  not  authorized  the  examination  of  the 
accused,  nor  is  the  magistrate  directed  in  relation  to  the  return.*— 
The  uniform^ractice  was  for  many  years  to  return  certified  copies^ 
and  this  appears  to  have  been  approved  by  the  Court. 
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The  fiBtute  referred  to  by  thei)eleiidaai'8couiiBei,dket%fl 
Judge  wiio tftkes  a  recogniwiBCt  of  a  penon  inprieoDed f<vaW- 
•ble  ofiepice,  to  retMrn  the  saoe,  Is  expliciL  But  the  statute  vAu* 
mtg  Juitices  of  the  Peace  to  coauaitdr  bin4  over  for  trad, dean 
reqaife  any  retarn  to  be  made  to  the  Court  before  wbkh  theic» 
sed  is  to  appear.  If  the  practice  under  the  statute  had  bees  to  Mad 
the  ordinal  into  this  Court,  and  to  have  declared  upoo  it  »&»• 
cord  herCi  it  would  p^rbapt  have  been  more  correct  am^  cimvrum 
More  verity  is  certainly  attached  tu  die  orlginEiii  thm  lo  ^  cd^^ 
and  the  costs  of  copies  would  be  avoided*  But  as  no  ^mn  k 
stated  or  known  to  have  been  made,  opposed  to  wh4ii  is  b;ik«oi(d 
have  been  the  practice  ever  gioc^  the  statute  was  paired,  ifae  jdf' 
ment  must  be  that 

The  declaration  is  mlkf ran 


SroKK  r*p  PBOCTOif 

The  act  fiiiog  the  time  vt  iLIuq  whicfi  actioni  muai.  hr  entcreAte  JvwtK«'  Cwnt^ 
ifl  directory  to  tlie  Juslicfa.  Of  ihp  iicUjiiJ  time  of  ra^ry  ibe  Jtjrtic*  li««» 
vr'ity  the  Judge  ie  iHe  ftnt  jn^tanecv  U  the  pttitf  ht  dinatkfied  vit]i  kii4e 
cifbo,  he  laaf  pleid  the  tnatt^r  id  abate meitt,  and  hirt  tbcf*cl1flW]idt)j< 
Jury;  but,  if  he  irake  it,  atid  ptead  ;o  the  meriU  of  t^  aetiiM,  iMuHkJ 
ought  to  be  bound  by  bi^  elef^tion,  atsil  the  defendant  can  ntf*f  i^tml^B 
avail  binraeir  of  the  f  acnt  taatter  id  ubatemeni,  hy  writ  dP^nw  ar  4ithfi9hf, 

If  a  barn  or  laiiB-yard  pqiaci  t^ith  the  Urw  by  »  deed  of  taehfOrtv  ^ 
if,  the  graotor  convey  the  manure  Trom  the  farm  aofl  etf  ol  diifQW#  It, 
the  porcbaierof  the  farm  may  nmigtaJn  trowr  ajajtitt  him,  v»A  twmf^ 
value  of  the  maoure* 

Windsw,  THIS  was  a  writ  of  eritii-  brought  to  reverae  a  jiidgn»fnt  Taii» 
mil  cd  by  the  County  Court  for  the  County  of  Wiodror,  in  m  Ktiasrf 
trover,  originBUy  cornmencinJ  before  a  Justice  o(  the  PoaA  On 
trial  before  the  Justice,  the  delend^nt  niade  a  motion  to  ifctCsn^ 
•ere  tmmj  to  dismiss  the  action,  for  that  it  wa3  not  entfitdor  oSM 
witlwi  two  hours  after  tlie  time  set  in  the  writ  for  trial*  Tk  J»' 
tice  refined  to  dismiss  Uie  aciiarij  whereupon  the  defeodatJlwtslls 
trial  ifpon  the  roaitSj  and  judgment  was  for  the  piatnlMM^ 
which  the  defendant  entered  an  appeal  to  the  Cotinty  Ccort. 
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Th€  defenilaot  renewed  \m  niotion  in  the  Couoty  Court  to  dis-    Winim, 
the  actaoDy  wbkh  was  ovemikd  by  the  Court,  18^| 


Tiie  defendant  then  pleaded  the  general  isiue,  and  the  Jury  re^ 
turned  a  verdict  for  the  plaintiff,  on  which  judgment  was  rendered :      ^^^ 
Upon  which  the  defendant  61ed  the  following  bill  of  exceptions    Proctor, 
which  was  allowed  by  the  Judges,  on  which  this  writ  of  error  was 
brought. 

Before  the  trial  of  said  action,  the 'defendant  filed  his  motion  to 
dismiss  said  action,  on  the  ground  that  the  same  was  not  entered  in 
the  Justice's  Court  till  more  than  two  hours  after  the  time  set  in  the 
plaintifPs  writ  for  trial.    Relerence  is  had  to  $aid  petition  on  (ile^ 
and  the  defendant  offered  to  prove  that  he  requested  the  Jwtice  who 
tried  said  action,  to  make  a  record  of  said  objection  of  the  defendant 
to  the  entiy  of  said  action,  and  certify  the  same  to  the  Court ;  but 
said  plaintiff  objected  to  the  Court's  receiving  said  motion  to  dis- 
miss^ so  as  to  try  its  merits,  and  said  Court  sanctionftd  said  objeclbn,  « 
and  refused  to  receive  said  motion  to  dismiss  so  as  to  try  its  merits. 
And  9n  trial  of  said  action  to  the  Jury,  the  only  evidence  the  plain- 
tiff adduced  to  show  his  title  to  the  manure  sued  for,  was  a  deed 
from  the  defendant  to  tlie  plaintiff,  dated  March  the  2d,  1822,  of 
the  land  on  which  said  manure  then  was,  as  it  originally  lay  in  the 
barn-yard  and  in  heaps  at  the  stable-windows,  and  it  was  admitted 
by  the  plaintiff  that  the  defendant  was  to  retain  possession  of  said 
land  till  the  first  of  April,  in  said  year  1822,  and  the  plaintiff 
proved  that  said  defendant,  before  said  first  of  April,  to  wit,  on  the 
,  28th  and  29th  days  of  said  March,  carted  said  manure  off  from  said 
premises  to  a  distance  of  forty  of-  fifty  rods,  oml  there  placed  the 
same  in  a  heap,  on  the  hind  of  a  Mr.  Tuttle,  aiM  that  in  May  (oU 
lowing  the  defendant  sold  the  same.    The  plaintiff  also  proved  the 
vahie  of  said  manure,  which  is  all  the  testimony  adduced  by  tlic 
plaintiff.    And  the  defendant  moved  the  Court  to  order  a  nonsuit 
on  the  ground  that  said  testimony  did  not  support  said  action ;  but 
said  Court  refused  to  order  a  nonsuit,  but  suffered  said  action  to  pro- 
ceed.   Said  defendant  then  requested  said^Court  to  give  ui  cbai^ 
to  s^d  Jiiry,.that  said  nMmure^  as  it  lay,  when  said  deed  was  given, 
was  pecional  estate,  and  of  course  the  plaintiff  had  no  pght  to  the 
same  by  said  deed — also,  that  if  said  manure  was  real  estate,  and 
the  title  passed  to  the  plaintiff  by  said  deed,  yet  if  the  Jury  should 
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find  that  the  defendant  severing  the  same  from  the  freehold,  md 
carrying  it  away  from  said  premises,  and  placing  the  same  ia  ail 
heap,  was  one  continued  act,  the  action  of  trover  would  Dot  b. 
But  said  Court  refused  so  to  charge  said  Jury,  but  did  then  charge 
to  the  contrary  on  both  of  said  points;  and  as  said  matters  do  m 
appear  of  record,  &c. 

The  errors  specially  assigned  are, 

1, — That  the  County  Court  refused  to  hear  and  try  the  merits  oi 
a  motion  to  dismiss  the  action  made  by  Stone  the  defendaot  bdow, 
(which  motion  was  predicated  on  matters  dehors  the  record^  and 
also  that  they  refused  to  dismiss  or  order  a  nonsuit  in  said  actioD, 
upon  said  motion. 

2. — That  said  Court  refused  to  cliarge  the  Jury  that  md  m^ure 
in  the  situation  in  which  it  was,  v\^s  personal  estate,  and  did  m 
pass  by  the  deed,  but  on  the  contrary  did  charge  the  Jary  that  ibc 
same  was  real  estate,  and  did  pass  by  tl^e  deed. 

3, — That  said  Court  refused  to  charge  the  Jury,  that  If  they 
should  find,  that  the  severing  of  ^nid  manure  (mm  the  (t^o14^  and 
carrying  the  same  away,  was  one  contijiufdac/,  rmv^ef  trtniH  not 
lie  for  the  same,  but  did  charge  th^  Jury  that  even  rf  i\\^  *Wi\d  %o 
find,  yet  trover  would  lie. 

Plea — There  is  no  error, 

Hutchinaon  for  the  plaintifi^  in  error. 

Proctor  brought  his  action  of  trover  before  a  Justice  kt  f&ny 
cart-loads  of  manure.  The  plain  ti^  did  not  enter  hbacikut  before 
the  Justice  till  after  two  hours  from  the  time  prescribed  m  it  wtSt 
for  its  return.  Stone  objected  to  the  entry  of  the  adioik.  'Bfe 
Justice  overruled  the  objection^  and  enrered  the  acibn.^The  iM 
proceeded. — The  plaintiff.  Proctor,  recovered  judgment, and  Slaw 
appealed  to  the  County  Court.  Stone ^a  attorney  apj>iii?d  to  (he 
Justice  for  the  copies  of  the  case  and  the  appeaJ,  and  p^rticabdf 
requested  the  Justice  to  transmit  wiih  the  copies,  and  as  a  psrtlfef^ 
bf,  the  objection  of  the  defendant  to  the  entry  of  the  action  iflfrl^ 
two  hours  had  expired.  But  the  co[jres  were  made  and  f(H»%rW 
by  the  Justice,  wholly  omitting  iliai  part  which  related  totheobjil' 
tion  to  the  entry  of  the  action. 

Stone  nmde  his  motion  in  writing  to  the  County  Court  kt  afr 
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pussal  of  the  action,  on  the  grouod  that  the  Justice  bad  no  jurkdic- 
Hon  of  the  action  through  want  of  a  seasonable  entry,  and  offered  to 
prove  the  non-entry  within  two  hours — the  objection  made  to  the 
entry,  and  the  overruling  Uie  objection,  and  the  request  made  to  the 
Justice  to  have  all  this  appear  in  his  copies  of  the  appeal,  and  show- 
ed by  the  copies  of  tiie  appeal  that  the  defendant  had  not,  in  writing, 
assented  to  the  entry.  But  said  County  Court  refused  to  hear  Uie 
evidence  upon,  or  in  any  way  to  try  the  merits  of  said  motion,  but 
did  dismiss  the  same  without  trying  its  merits. 

Thb  b  assigned  for  error,  and  we  deem  it  to  be  error.  If  the 
fact  were  as  we  contend,  the  Justice  had  no  jurisdiction.  The  sUt- 
ute  is  pereikptory  that  the  action  shall  not  be  entered  after  two 
hoars,  unless  by  the  consent  of  the  defendant,  and  said  consent  en- 
tered of  record.^See  stat.  Vol.  1  •  p.  1 85—6. 

If  the  Justice  did  not  enter  of  record  any  consent,  which  he  did 
not  in  this  case,  and  refused  to  send  up  a  record  of  objection,  these 
facts  should  be  proved  by  parol ;  and  being  proved,  should  pre* 
vail. 

We  rely,  as  in  point,  upon  8  John.  R.  391  >  Proudfit  v.  Henman 
and  Henman. — Same  409>  Low  v.  Rice.  7  Mass.  28.  11  John. 
407. 

The  points  on  which  the  other  errors  are  assigned  arose  upon  the 
motion  for  nonsuit,  and  in  the  charge  to  the  Jury,  and  the  Court  re- 
fusing  to  charge  as  requested.     These  depend 

1st. — Upon  the  question  whether  the  manure  as  it  lay  origi- 
nally in  the  barn-yard,  and  in  heaps  at  the  barn-windows,  was  re- 
al estate,  and  passed  by  the  deed  of  Stone  to  Frocior,  or  whether  it 
1C9S  pecsonal  estate,  and  might  be  used  by  Stone,  notwithstanding 
his  deed.     And 

2dly. — Whether  the  taking  and  carrying  away  of  the  manure, 
if  all  one  continued  act  till  it  was  placed  off  the  piemises  on  other 
lands,  would  support  an  action  of  trover,  or  must  be  trespass.  Up* 
on  the  first  of  those  points^  we  find  but  one  instance  in  which  the 
question  was  ever  raised,  and  in  that  it  was  decided  to  be  personal 
estate.  Vin.  Abr.  Vol.  11,  p.  176.  Citing  Styles  66  Mich.  23d 
case,  Carver  v.  Pierce. 

There  is  one  case  in  which  it  has  been  decided  in  New- York  or 
Massachusetts,  that  for  a  tenant  to  carry  manure  off  of  premises  was 
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Stone 

Proctor. 


mndm,    not  good  husbandry ;  but  this  has  nothing  to  do  with  the  ^wskw 
1821-      whether  it  is  real  or  penonai  estate.     If  it  is  real  estate,  vtnq 
ask  when  it  becomes  so.    Truly  it  is  not  so  when  in  hay  and  (M* 
der,  after  severed  from  the  freehold^  and  before  eaten  by  tbecrti* 
tures — nor  while  within  the  body  aAer  eaten—  nor  should  we  asp- 
pose  by  its  being  dropped  upon  the  stable  floor,  nor  while  os  (k 
shovel  passing  out  of  the  window  upon  the  ground  in  heaps,  or  b^ 
ipg  originally  dropped  about  the  barn-yard ;  in  both  wbkh  caaeif 
it  is  necessarily  to  be  moved  before  use.     As  well  migk  ire  scjppoie 
the  hay  lying  upon  the  ground  before  raking,  or  in  winrovsorbeapi 
before  carting,  or  wood  l^ing  upon  the  ground  in  the  woods  onboot 
the  door-yard,  or  in  heaps  (herf*^  lire  real  estate^ — In  ail  which  ca- 
ses, the  lying  on  the  ground  forms  tli«  only  ingredient  they  posieii 
of  real  estate.     Indoeri,  t)y  the  snme  rule^  our  cattle  atrd  fbeep, 
when  lying  on  the  grrmnH,  would  lje  r^al  f^staie*     When  mamiit  k 


carried  to,  and  spread  upon  the  fields  lo  increase  ve^taif^o^  U  o^ 
cessarily  becomes  n*al  estijie  ;  but  ticver  IJII  ihefi. 

We  conceive  that  rocks  aa  tliey  lie  upon  the  land  in  their  oatara! 
state,  are  reaf  estate  :  hut  if  collected  inio  hmps  to  beasednboat 
wall,  tliey  are  persouEv]  estate*,  st'vored  tmm  the  freeholds — %^\ 
when  laid  into  wall  to  remain  permanent,  they  a^n  \>ecome  real 
estate. 

With  regard  to  the  last  point,  if  the  manure  wis  real  astpte^  tbt 
taking  and  carrying  away,  if  ono  ctrntiQu^d  act,iitn»piil,iMl<aiH 
not  be  ttKA'er.  And  Biter  once  ^t holly  gone  from  the  posiasttii  <^ 
Proctor  byoneoominued  act,  the  aj!er  using  wmild  sot  vtiy  (to 
nature  of  the  action.  Tn  this  we  die  hi  Com,  p-  B%%  yt\itx^in 
cutting  and  carrying  a  way  trees  at  tm<?  and  ilie  mme  liroe^  caonot 
be  stealing,  but  only  irespa^s ;  but  the  cutting  at  one  time,  aad  »- 
cretly  carryiog  away  at  another,  is  theft  :  Because  by  tht  (VStjif 
and  leaving,  the  tree^s  becume  personal  estate.  For  says  ihi  boot 
it  is  the  severing  frotu  the  freehold  that  makes  ttiep  penoiwlatal^ 
and  as  such  they  never  were  in  [loasDssion  of  ll*e  owner  (A  tktak 
So  if  the  manure  in  <]Ui!stion  wer<^  ever  real  estate^  it  wu  mmm 
Proctor's  possession  otherwise  than  as  reul  estate  ;  of  csif%ca» 
never  be  the  subject  of  an  action  of  trover  in  hh  favor. 

On  aay  ground,  therefore,  we  conceive  the  judgmetit  of  the  &«i' 
ty  Court  ought  to  be  itvtrsed. 
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WaMwm  for  the  defendant  in  error. 

It  is  contended  by  the  defendant  in  error, 

1.— That  it  appears  by  the  record  of  said  Jostiee,  that  the  origi- 
nal action  was  duly  entered  and  tried  before  said  Justice.  And  the 
the  record  is,  in  law,  conclusive  between  the  parties.  Phil.  Ev» 
2J7,228.     Bull.  N.  P.  221. 

2.— 'That  if  said  action  was  not  entered  before  said  Justice  with* 
in  the  s§id  two  hours,  yet  said  Stone,  by  appearing  and  pleading  to 
said  action,  and  praying  for,  and  actually  proceeding  to  a  trial  by 
Jury,  on  the  merits  of  said  action,  waived  all  exceptions  to  the  en- 
try. 

3. — That  said  manure  was  appurtenant  tct^said  land,  and  passed 
therewith  by  virtue  of  said  deed.  Esp.  N.  P.  Vol.  1,  part  2,  p.  131. 
4  John.  R.  156,  Hyatt  v.  Wood.    Coke  Lit.  121. 

4.««That  said  manure  by  being  severed  from  said  land  became 
personal  property. — ^That  said  Stone  by  changing  it  into  personal 
property,  could  not  acquire  any  title  to,  or  interest  in  it,  as  against 
said  Proctor ;  but  by  bemg  severed  from  said  land,  it  became  and 
remained  the  personal  property  of  said  Proctor,  as  long  as  it  was 
capable  of  being  identified.  S  Wib.  R.  S38.  5  John.  R.  348. 
6  John.  R.  168.    5  Mass.  R.  342. 

5.— *That  for  carrying  off  sahi  manure  after  it  was  severed  from 
said  land,  and  putting  it  into  a  heap  on  the  28th  and  29th  of  March, 
and  selling  and  disposing  of  the  same  in  May  following,  trover  will 
lie.  1  Chit,  on  Pleas  and  Pleadings,  149*  6  Bac.  Abr.  Trover 
B.  679.  7  Term  Rep.  IS,  Croke  Car.  242.  Com.  Dig.  Biens 
IL  145, 146.     15  Mass.  204. 

AiKBNS  J.  delivered  the  opinion  of  the  Court. 

Justices'  Courts  in  this  State,  are  Courts  of  record.  If  a  Justice 
of  the  Peace  should  refuse  to  record,  or  to  certify  his  record  of  any 
cause  by  him  tried,  of  which  he  has  jurisdiction,  this  Court  have 
power  to  compel  him ;  but  when  once  the  record  is  produced,  it  has 
the  same  conclusiveness  between  the  parties,  as  the  record  of  any 
other  Court.  The  act  fixing  the  time  within  which  actions  roust 
be  entered  in  Justices'  Courts,  is  directory  to  the  Justices.  Of  the 
actual  time  when  actions  are  entered,  they  are  necessarily  the  judg- 
es, in  the  first  mstance.    If  the  party  is  dissatisfied,  he  may  plead 

he  matter  in  abatement,  and  have  the  fact  found  by  a  Jury.    But 
15 


June, 
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TFindior,    if  he  waive  it,  and  plead  to  the  merits  of  the  action,  he  i&,  andoo^f 
1821*      ^^  ^^9  bound  by  his  election.     Nor  does  such  an  objection  beowe 
a  part  of  the  record,  unless  it  is  presented  bj  a  plea,  that  it  maj  W 
answered  and  the  issue  found.     The  Justice  did  right  therefore,  ii 
not  incorporating  the  objection  in  his  record. 

There  is  no  principle  in  pleadings  better  settled,  than  that  where 
a  subject  matter  of  abatement  has  been  waived,  and  a  plea  pot  io  to 
the  merits  of  the  action — ^the  cause  for  abatement  canoota/ienrardi 
be  resorted  to.  No  plea  in  abat^iuent  having  been  ^ted  bekireiht 
Justice,  none  could  be  received  be fure  th<5  Count  j  Cooct  Xnd  the 
motion  to  dismiss,  for  that  caus^^^  carr  only  be  regarded  as  in  Hltci&pf 
to  avoid  a  salutary  and  well-seiilcd  principle  of  laiv. 

A  motion  does  not  admit  of  an  Issue  and  finding  by  a  Juiy*  T«> 
permit  a  motion  effecting  the  d«*structiciTi  of  the  suit  to  be  prt^iWii 
upon  the  suggestion  of  new  facts^  waultl  be  an  mft moment  of  thr 
rightof  trial  by  Jury.  There  u  us  no  error,  tlien,  m  llie  rejectioa 
of  the  motion  to  dismiss^ 

As  to  the  second  error  asaigJifd,  in  ihe  9bsent:e  of  ptecedfnt  m\i 
settled  authorities,  it  becomes  ilje  duty  ftf  the  Coarrro  resort  i^ 
principles,  and  establish  such  rules  as  mllb«  moHiaiviVaLt^  inpTic* 
tice,  and  best  answer  the  purpDSfs  oi  Justice* 

The  distinction  between  real  and  personal  ettate^  thou^  of  ijtr 
utmost  importance,  and  obvious  enough  in  most  cases,  b,  ac¥frt)»^ 
less,  artificial,  and  in  some  instances^  difficult  m  its  applicatjw.  Jil 
deed,  the  same  substance  is,  at  diJlerent  tiraeji,  classed  Kith  die  one 
or  with  the  other,  depending  on  its  local  situatioo,  conformatmi, 
use,  or  other  accidental  qualttit^s. 

The  dung  of  domestic  animal's,  which  is  die  specks  of  madiR 
for  which  this  action  was  brought,  is  a  substance,  which  mar,  pff: 
haps,  be  ranked  with  either  cl.iss,  u  i|hout  violence  to  thcf?neiil 
rule.  In  new  countries,  where  the  soil  is  rich  and  stron^^  ii  isrf» 
value ;  and  its  accumulation  in  a  yard  or  aLout  a  stable,  ^  r^nl*- 
ed  as  a  nuisance  by  the  proprietor.  Where  the  soil  ii  itoife  ot 
much  worn,  it  becomes  an  article  of  value.  But  so  do  raifly  v^ 
decayed  vegetable  substances.  Yetj  it  can  hardly  be  KMiieflJ^ 
that  when  the  original  soil  becumes  exhausted  from  Joiig  tiUnt, 
the  vegetable  moulds  become  paripoMu  personal  estate 
they  acquire  a  fictitious  value^  from  that  circumstance,  as  i ; 
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tnire.  The  mcI  that  the  original  substances  were  severed  from  the  Windsor, 
soil  before  being  eaten  by  the  animals,  furnishes  no  argument.  iJlJi* 
When  it  is  voided  by  the  animals,  it  has  done  its  office,  and  is  re- 
turned to  the  earth  whence  it  came — as  much  so,  as  the  leaves  of 
the  trees  which  are  severed  and  decomposed  by  the  hand  of  time. 
And  it  is  not  perceived  why  the  herding  of  animals,  which  compels 
them  to  drop  their  manure  within  a  small  compass,  so  as  to  make  it 
of  easier  collection  than  when  voided  about  the  fields,  should  change 
its  character.  It  is  nevertheless  worse  than  useless,  except  as  a 
soil  As  such,  it  is  most  valuable  on  the  premises  where  it  is  made. 
It  is  generally  needed  there.  Its  cumbersomeness  and  the  wasting 
nature  of  its  valuable  properties,  render  it  of  little  or  no  use  to  trans- 
port  to  a  distance.  Its  analc^y  to  other  decomposed  vegetables^ 
which  are  unquestionably  of  the  freehold,  and  pass  with  it  by  deed^ 
and  the  policy  of  the  rule/  as  applicable  to  rural  economy,  induce 
the  Cotirt  to  decide  that  the  manure  of  animals  being  in  the  yard 
and  at  the  stable- wfnddws  in  the  state  in  which  it  usually  accumu- 
lates, is  part  and  parcel  of  the  freehold,  and  that,  as  such,  it  passes 
with  the  freehold,  by  deed. 

It  was  said  in  the  argument,  that  there  h  9  casern  Stiles,  669 
Carver  tr.  Pierce,  in  which  it  was  decided  that  manure  is  personal 
estate.  The  case  has  not  been  produced  in  Court,  and  can  afford 
no  light  on  the  subject,  unless  it  riiould  appear  what  the  particular 
situation  of  the  manure  was.  There  is  no  doubt  but  that  any  por- 
tion of  the  freehold  becomes  quasi  personal  estate,  by  severance 
and  removal.  A  load  of  clay,  sand  or  stone,  when  in  the  market,- 
or  detached,  collected  and  secured,  with  a  view  to  some  particular 
use,  is,  till  again  attached  to  the  earth  by  the  use  intended,  personal 
estate,  and,  as  such,  may  be  the  subject  of  theft  or  trover* 

The  third  exception  is,  that  said  Court  refused  to  charge  the  Ji»- 
ry,  that  if  they  should  find  that  the  severing  said  manure  from  the 
freehold,  and  the  carrying  the  same  away,  was  one  continued  act, 
^oi7er  woutdnot  lie  for  the  same;  but  did  charge  said  Jury,  that 
even  if  they  should  so  find,  yet  trover  would  lie. 

On  this  subject  it  is  only  necessary  to  observe,  that  the  case  pro- 
ved, as  stated  In  the  bill  of  exceptions,  did  no^  require  that  thia 
question  should  be  decided.  The  request,  that  the  Court  should 
charge  the  Jury  on  the  hypothetical  point,  here  stated,  was  imperti* 
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WwdMT,   Dent.     And|  whether  the  charge  of  the  Court  was  ri^t  or  iraqi^ 

islu       in  reUtioD  to  it,  is  equally  immaterial.    If  the  fiicts  should  sapfwt 

>^PV^^  the  verdict,  in  law,  it  is  sufficient.     A  right  judgmeot  can  nererk 

^m^      reversed  because  it  was  rendered  upon  wrojog  retKKHia.    TnKi» 

Proctor,    sons  must  nevertheless  e?vist,  and  the  result  cannot  be  changed. 

It  appears  then  from  the  cas^,  as  stated  in  the  bill  of  exception 
that  the  plaintiff  in  error,  during  two  or  three  of  tlwIastdijS|b 
which  he  had  liberty  to  remain  on  the  farm,  afUr  Cbecale^  coUect* 
ed  this  manure  and  carried  it  off  from  the  premises,  and  phced  k  in 
a  heap  on  the  land  of  Mr.  Tuttle,  a  near  neighbour ;  and  that  more 
than  a  month  afterwards,  he  sold  it  to  his  own  ase. 

The  stripping  the  farm  of  the  asanurif^  was  an  act  not  auili<»riied 
by  the  licence  to  remain  on  the  place  tUl  April.  It  w^  luitwta 
and  in  the  nature  of  a  trespass.  Bui  a  trespass  does  not  give  m  i 
trespasser  the  right  of  property,  nai  remains  Id  the  (ingiMal  ov^i* 
er,  so  long  as  the  substance  remaitis  and  the  same  cad  he  ideoti^d. 
The  manure  was  as  much  Proctur'ii,  ^fter  l»eing  wroi^fuily  keaped 
up  on  the  land  of  Tuttle,  as  it  was  before^  That  an  actioD  ofti%^ 
ver  will  lie  for  the  subsequent  con  version  j  by  ike  tajeofiht  aiaauf^ 
lathe  month  of  May,  is  a  propoi^ltion  too  ckat  to  tietd  eWdd^^^^. 
TkeJMdgnNiaof  the  Coonty  t'oure  \%^  therefore,  affinntd,  and 
interest  on  the  aroouaC  of  that  judgment  is  adjudfed  lf>  tlie  deknd 
ant  in  «rror,  as  additraoal  damages  for  his  deby,  with  co&u. 
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J.  imd  Z.  Cbookee  v$.  Hutchinson  and  Cushmak. 

If  m  f»iy  Mitaio  tcM  I17  Um  otgligMMA  of  lut  attoracf  io  the  collcdiM  of  a  df  b(« 
til*  latter  Ulwble  In  duBHft,  !•  befSieaiiurtd  hy  the  amwnt  of  Um  lost  oe/v* 
«i/^  suitaioed,  ani  Bot  hj  the  nominal  amooDt  of  the  demand  in  collection. 
And  any  fact,  which  will  tend  to  reduce  the  Talue  of  the  debt,  below  the  oom- 
iaal  aBOQQt,  it  proper  to  be  eenti^erpd  by  the  Jury. 

H  it  the  dutr  of  mo  attorBtf ,  who  mdcrtakct  the  c*lleotioQ  of  a  deibt,  witfaovt 
fpMial  iaatmctiaot,  to  puraue  it  through  all  tha  f taset,  a«  weU  against  the 
Sheriff  and  bail,  at  against  the  priodpal,  till  the  obsyedt  is  effected. 

But  he  is  justified  io  not  prosecuting,  oo!es«  specially  directed,  io  cases  where  be 
b  ioflaeDced  by  a  prudent  regard  to  the  interest  of  (he  creditor. 

THIS  cause  came  before  the  Court  on  a  motion  for  a  new  trial, 
and  is  Ibunded  upon  exceptions,  taken  to  certain  opinions  of  the 
Court,  expressed  cm  the  Jury  trial,  and  which  appear  in  the  follow- 
ing case: 

On  the  trial  oC  said  action,  the  plaintifls  proved  tlie  employment 
of  the  defesdanti  as  attomtes  Io  commence  and  prosecute  their  ac- 
tion on  book  account  agafaist  Meriam ;  and  that  no  scire ftmaa  was 
brought  agA»st  said  Charles  WlUard,  bail  of  said  Meriam,  within 
the  year,  as  set  forth  In  the  declaratk>n.<«-That  his  real  estate  was  un- 
der mortgage  for  more  than  its  value.-*— That  the  officer  at  the  time 
of  taking  Wtttafd  as  bail,  knew  of  the  mortgages,  bUI  did  not  kripw 
their  amount-*-That  he  owed  vther  debts  to  the  amount  of  $1762, 
and  was  in  possession  of  personal  property  to  the  amount  of 
$384  62  only. — That  at  the  tune  of  the  service  of  the  original 
writ  and  the  acceptance  of  Wiltard  as  bail,  all  the  personal  proper- 
ty of  said  WiUard  was  in  custody  of  the  law,  and  liable  to  be  sold 
on  ezecmion ;  and  that  this  fact  was  weU  known  to  the  SherifiPs  offi- 
cer who  served  said  writ ;  but  the  same  proved  sufficient  to  pay  said 
debts,  for  whidi  it  was  liable  to  be  sold  as  aforesaid,  and  leave  a 
yoke  of  oxen  and  horse,  some  other  stock,  and  a  set  of  farming 
tools.  And  the  defendants  proved,  or,  at  least,  adduced  testimony 
calculated  to  prove,  that  said  Meriam  absconded  from  said  Hart- 
land  in  the  spring  of  the  year  1818. — ^Tfaat  he  had  no  visible  prop- 
erty then,  nor  for  a  considerable  time  before;  and  that,  after  being 
in  business  of  merchandize  about  six  months,  in  Albany,  in  the 
State  of  Mew- York,  he  failed  in  ssdd  business,  and  has  ever  since 
remained  there  and  in  the  «ity  of  New*Tork,  and  been  very  poor.— 
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Windior,    That  when  said  Willard  was  taken  as  bail,  he  was  reputed  to  tea 
^1824.      circumstances  of  responsibility,  but  in  fact  was  not  able  to  pay  afi 
s^-s^-x^  his  debts.— That  he  carried  on  two  farms,  which  yielded  huge  proP 
Ci^  ^*    '*•  ^^^  summer  before,  and  the  sunVmer  Ibllowing  his  being  so  takei^ 
v$.        as  bail  as  aforesaid ;  but  in  the  spring  of  1819,  he    became  wbollr 
HotfibiQfoa  ^ggjjjyjg  of  property,  and  swore  out  of  gaol.— That  Josiah  Crook€f> 
Cusbinaa.    ^pg  ^f  jh^  plaintiffs,  lived  about  two  miles  from  the  oflSce  Df  tJie  de- 
fendants, and  was  Constable  of  Pomfret  during  said  period  whilt 
he  complains  of  the  defendants'  neglect,  and  was  often  in  the  vii/age 
where  the  defendants  lived,  on  business,  and  must  probably  ban 
seen  them  often.     And  there  was  no  proof  that  the  plaintiffs,  or  ei- 
ther of  them,  ever  made  any  application  to  the  defendants,  or  dtber 
of  them,  to  commence  a  scire  facias  against  said  WilJard  as  bail  of 
said  Meriam,  or  made  any  new retnmtr  iherf^forj or  that  the  4dtt\&^ 
ants  ever  gave  the  plaintiffs^  notice  of  tfu-  situation  of  their  case^  and 
requested  (tnrlher  instructions  other  ilinn  is  herein  filled.    The 
plaintiffs  also  proved  that  said  Wilkird  was  received  as  bail  by  the 
Sheriff,  on  the  1 7th  of  July,  181 S  ;  and  that  tht-  Syprrme  Court, 
at  the  September  term,  1820,  adjud^f'd  agaiiul  tht  Slwnfff  oi]  ic- 
count  of  the  insufficiency  of  said  VVillLtri],  at  3^d\»stVime,  w\^cii  V«t 
was  received  as  bail  as  aforesaid. 

It  was  also  in  evidence,  that  after  the  service  of  a  icire/aci», 
which  the  defendanudid  cause  to  be  served  on  the  said  Willaid^cin 
the  21st  Dec.  1820,  to  wit,  in  I  cbruary  or  March  IoIIokt^^ 
that  the  officer  and  Willard  offered  to  pny  to  the  plajntiOii  |^  l^ 
be  released  from  their  liability  to  tiie  plaintiff:^,  end  said  U  wouid 
cost  that  sum  to  bring  and  deliver  up  said  Meriam j  andlWtlW 
plaintiffs  offered  to  take  ^100.  The  pkintiffs  went  into  the  office 
and  talked  with  said  Cushman — the  officer  not  prest^nt — and  mben 
became  in,  said  Cushman  advised  ika  plaiatiD:^  not  lo  $eiUe  vitJi 
said  Willard  and  the  officer. 

And  said  defendants  did  then  and  tliere  contend  before  aiti 
Court,  that  they  were  not  liable  for  the  neglect  complained  of  bj  tfcc 
plaintiffs,  without  a  new  application  from  the  pkiniiifs  to  fidng 
such  scire faciasn — That  one  of  tiic  plairUilTs  living  so  neaT  the  de- 
fendants, and  so  often  seeing  thcinj  nmst  have  known  about  his 
prospects  of  collecting  his  debt  by  pursuing  Willard^  and  mustbave 
known  that  no  scire  facias  was  brought  a^zrinst  Willard ;  and  thai^ 
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from  all  the  foregoing  circumstances,  and  his  not  causing  somebody    Windtor, 

to  commence  a  scire  facias,  the  Jury  were  wel!  warranted  in  pre-      iSSJ*. 

suming  that  he  had  countermanded  the  retainer  of  the  defendants,  ''^^^'^^ 

J,  and  Z. 
or  had  requested  them  not  to<;ommence  a  scire  facias  against  said     Crookcr 

Willard. — That  the  chance  of  collection  was  too  small  to  warrant  Hut^hiosoii 
a  scire  facias  without  express  directions  from  the  plaintiffs. — That  ^  •"** 
the  »ctre  /acuw^  would  probably  have  no  effect,  unless  it  was  to 
compel  the  delivering  up  of  Meriam,  and  making  cost — That, 
therefore,  the  plaintiffs  could  not  have  wished  such  pursuit.  And 
said  defendants  moved  the  said  Court  to  direct  a  nonsuit  in  said  ac- 
tion  for  want  of  proof  of  a  new  retainer,  or  new  application  from 
the  plaintiffs  to  the  defendants  to  bring  scire  facias  against  said  ' 

Willard.  But  said  Court  refiised  so  to  direct,  and  did  decide  that 
the  original  retainer  bmmd  the  defendants  to  pursue  said  scire  fa" 
ctcM.  And  said  defendants  then  and  there  contended.  That  it  was 
a  proper  question  of  fact  for  the  Jury  10  determine,  from*  all  the  fore- 
going circumstances,  whether  the  plaintiffs  did  or  did  not  know  of, 
and  consent  to  said  delay  complained  of  in  said  declaration,  and 
control  their  said  demand,  and  direct  what  suit  or  suits  should  be 
brought  to  enforce  the  collection.  But  the  said  Court  then  and 
there  decided  that  not  to  be  a  legal  inference  from  the  circumstan- 
ces, and  refused  to  leave  the  same  to  the  Jury. 

And  said  Court  did  then  and  there  give  in  charge  to  said  Jury, 
That  the  prospect  of  Meriam's  being  delivered  up  in  discharge  of 
his  said  bail,  Willard,  was  too  remote  for  the  Jury  to  consider,  ei- 
ther in  reference  to  the  claim  against  Willard  upon  the  scire  faciaSy 
or  to  the  claim  against  the  Sheriff',  for  taking  said  Willard  as  bail  as 
aforesaid.  But  that,  if  the  Jury  believed  that  the  defendants,  in  the 
exercise  of  a  sound  and  fair  discretion,  thought  it  not  for  the  inte- 
Test  of  the  plaintiffs  to  commence  a  scire  facias,  a  verdict  should  be 
returned  for  the  defendants* 

To  all  which  decisions  said  defendants  do  except,  &c. 

Marsh  and  Williams  for  the  plaintiffs. 

The  defendants,  as  attornies  of  the  plaintiffs,  undertook  the  col- 
lection of  a  debt  in  favor  of  the  plaintiffs  against  Richard  Meriam, 
and  issued  a  writ  on  book  account,  which  was  served  January  6th, 
1818,  returnable  to  Wipdsor  County  Court,  March  term,  1818. 
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Wmimy    Servicewaf  Bade  l^attacdiiiig  the  body  of  Akriaffl,  a^ 

I824!      Wiilard  <ntf  taken  as  bcuL 
s^.,^^.^^      Aadltors  having  been  appointed,  and  having  reported,  je^gBnl 
J.afidZ.    waf  rendered  and  execotion  issued  in  favor  of  J.andZ.Crnkflr 
«f.        against   Meriam  for  4(193  70  damages,  and  $%A  47  cMi  isd 
HutcUdioa  2^  ^  f^  ei^ecution,  September  term,  1819. 
Coshmad.        EieetitKMi  having  been  given  to  an  officer,  was  retamed  tm  eH 
December  1,  I819. 

Meriam,  the  original  debtor,  went  into  the  Slate  of  Nev^Yori 
soon  after  the  service  of  the  original  writ. 

Wiilard,  the  bail,  at  the  time  of  the  service  of  the  writ  was  iuol- 
vent,  as  stated  in  the  caee. 

The  plaintiffs  ihsiat  that  it  was  the  proper  duty  of  ihede/eodadfS! 
as  attomies,  to  have  taken  out  and  pmsecmed^  wlthm  <Kie  y^r  ktm 
the  time  of  the  judgment  against  iMenam,  a  writol'  mn  fadai 
against  Wiilard.— That  thu  duly  they  omitted;  aad  dtaiiQ  c<ms^ 
quence  of  this  omission,  the  plaintifiTs  bave  lost  the  i^ppotluaity  of 
enforcing  the  collection  of  tlieir  (Jebt  agaiDSt  iht  o&cer. 

That  it  was  the  doty  of  the  defenciyntSj  ai  aaorofes,  ha\iog  «ii^ 
dertaken  the  collection  of  the  plain uITs"  tiebL  to  W«  ivied  ovli  tbe 
Mdrefmcioi  in  proper  season  to  cbnrge  the  bail  The  plamliSb  ttly 
upon  the  general  understanding  and  cuitom  of  tttomitf  and  c\mtk 
That  an  attorney  having  undertaken  the  collection  of  a  debt,  and 
coBunenced  a  sait,  without  fan hti'r  in&i ructions,  does  sue  out  ill  pro- 
cess necessary  to  eflRect  this  objcci,  unies*  he  be  diredni  iattesisf, 
Of  unless  he  decline  farther  attention  10  his  client^s  tolocst,  an4 
give  notice  accordingly. — Thiit  such  h  the  general  coane  of  bost- 
ness  in  this  State.*— That  the  attorney  without  fresh  iattratiioRc, 
and  as  ch'cumstances  occur,  pursues  the  officer  for  neg l^t— ^  /^ 
celptor  of  property  attached— the  gaol  bond-^^ciVe  fad^^sffm 
bail— enters  an  appeal;  or  if  liischent  be  appellee,  file*  laii»a* 
plaint  for  affirmation  of  judgment— Thtt  pursuit  by  iheattotsijf 
is  his  duty  in  such  cases,  is  also  contended  on  the  authority  otDm- 
born  V.  Dearborn— 15  Mass.  3lG. 

The  cases  cited  from  the  English  autlioillies,  in  the  dcfeiiu?,  tbt 
a  scire  facias  is  a  newsuit^  aiid  requires  a  new  warrant  of  attorw^; 
do  not  apply  to  the  practice  in  this  country— the  mode  of  appiHiii- 
ing  attornies  being  different  from  t!jat  in  GiTat  Bntalo  and  R  Y(^ 
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The  plaintifis  contend  tlwt  this  case  furnishes  strong  grounds  for 
recovery ; — ^from  the  situation  of  Meriam,  the  circumstances  under 
which  bail  was  taken,  as  in  the  event  of  Meriam's  not  being  deliv- 
ered  up  on  the  scire  facioMy  the  officer  would  have  been  liable,  and 
such  seems  to  have  been  the  opinion  of  one  of  the  defendants  in  ad- 
vising J.  Crooker  not  to  settle  with  the  officer,  as  the  whole  debt 
could  probably  be  recovered. 

The  defendants  except  to  the  charge  that  the  prospect  of  Meri- 
am's  being  delivered  up  in  discharge  of  his  bail,  was  too  remote  for 
the  Jury  to  consider,  &c, — Meriam  was  in  New- York  or  Albany* 
If  the  Ktrefacicu  had,  in  the  usual  course  of  business,  been  com* 
menced  at  March  term,  1820,  (which  was  previous  to  the  decisiofi 
in  Reed's  case)  the  officer  would  have  felt  no  interest  in  bringing 
back  Meriam,  as  he  did  not  then  suppose  himself  liable  ^  and  Wil- 
lard,  who  was  insolvent,  would  never  take  any  trouble  to  bring  up 
the  principal,  fiut  the  chances  were  hazardous.  It  was  a  dange- 
rcMis  experiment  to  go  into  the  State  of  New-York  on  such  an  expe- 
dition. The  contingency  of  bringing  back  Meriam  was  then,  truly, 
too  remote  to  be  taken  into  account. 

The  defendants  insist,  that  as  J.  Crooker  lived  within  two  or 
three  miles  of  them,  and  often  saw  them,  the  Jury  were  to  presume 
he  knew  of  the  facte,  and  gave  instructions  not  to  pursue.  The 
situation  oftbe  case— ol  the  principal — bail,  and  their  circumstan- 
ces, forbid  any  such  inference :  Pursuit  was  particularly  necessary. 
Such  an  inference  does  not  agree  with  the  understanding  of  the  de- 
fendants, while  the  scire  faciae  was  pending,  and  with  the  advice 
given  to  J.  Crooker,  one  of  the  plaintiffs,  not  to  settle  with  the  offi- 
cer. The  inference,  too,  is  wholly  unwarranted,  when  we  consider 
the  steps  pursued,  as  it  would  seem,  for  the  express  purpose  of  char- 
ging the  bail.  THe  suit  against  Meriam  wras  pursued  to  final  judg- 
ment, and  the  execution  given  out,  as  if  for  the  mere  purpose  of 
laying  the  foundation  of  a  «ctre/acta»,  as  it  was  well  known  that 
Meriam  had  absconded  and  was  insolvent — that  in  this  stage  the 
plaintiffs  should  have  directed  the  defendants  to  desist  b  therefore 
incredible. 

Mutchinson  and  Ckishman,  pro  sete,  contended  that  the  dedsion 
of  tEe  Court,  upon  the  subject  of  a  new  retainer,  was  incorrect.-*- 
Xfaat  the  6m  retainer  extended  only  to  the  giving  out  execution 
16 
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iFwdMr,   upoa  6Ml|M()g[iiM»t  HI  the  SiBk  w^r-reipAcial^  as  eag  tfteiliiii. 
1^*      tiftiSQ  md«illhat  ht  ouist  havje  been  conuaant  of  his  vbote  «Bih 

^.--■'v-w  ccrrti.    8  John,  R.  36l,  S6r,  Jaokwn  ©.  Bartleit    2Boi.ii& 

Cr'dSif  '    PulL  857,  Tipping  v.  Johnaonu    6  John.  R-  lOfi,  (^  t 

«^        Smith.     lSaUL.R.89.-2do.60a.    5lVkKkm397^^diK30i- 

*tlld  "^  1  do.  402.— a  do.  S69^^d  LiUie^s  Entiaw  ?25,  406,  W.  7  T 
R.337.  Roll's  Abr.  Vol.  1  p.  291.  ?,  Sbo.  R,  13S.  1  bL 
R.  2  Wadi.  208,  Sreveos  ».  White-  4  Bur,  2060.  Bai  ie 
circumstBDces  shown  of  the  reputed  sufnciency  of  WiUaicf,  vtal 
h&  WQA  received  9s  bail — hi^  loUl  poverty  at  the  tiine  oT  judgnfftt, 
aodthe  pf0]piBi^  of  one  of  ibe  plaintil^  to  the  (jeJej)d9fiUv«&d  ie 
notodous  poverty  of  Menara — the  ciiirlalntjr  ihat  be  moil  Wit 
k|iava  whether  a  tcirefacioM  w^s^  or  was  not,  brov^bt^iaiml  W»V 
land<;  and  his  total  silence  upon  the  subject,  are  all  (acu  from  wbifli 
the  Jury  might  iiiff^r  that  the  platnti^Ts  nrere^ti&^d  «abilre|» 
ceedingaiofthe  defendanis,  and  consented  to  the  ver)^  ucfteci  ^ 
now  coinpl^uQ  o^— And  wlieiher  they  iUd  consent  or  nott  i^nftto 
of  fact,  within  the  province  of  ilic  Jury,  amd  not  at  all  a  qufstioa«< 
law  for  the  Court-S-The  irial  proceeds  as  if  tlie  dethndam  i/iew 
all  the  facts  in  the  original  case,  and  the  Ctooiteis  were  ^Wllj 
ignorant,  whei^eas  Uiey,  tlie  defendants,  moA  have  rticaved  tbtit 
knowledge  from  tlieir  ctients,  that  h  q| I  particular  knawk<i|e«^ 
fafita.  The  defendantiS}  seeing  the  plBintiflfA  often  at  iWtr  oi»j 
mpM  be  ppesuiQ^  to  have  received  their  instructioosff^a*^** 
time. 

The  charge  of  the  Court  Is  Sncorrectj  upon  the  wlyKiof  the 
probability  of  IVIenftjn-«  being  tJelivered  up  in  dlscbw^e^t^AiW. 
3Ra(pipb^iIity  should  have  had  m  jidl  effedt  XvlxeAx^^^ 
damages,  if  nothing  more.  2  VVilU,  R,  325,  RoiSfclU'  WtpBr- 
And  it  seems  the  plaiiuitTs  viewed  thai  prtibahUittf  sorndkisf:^ 
their  ojfir^  a  Mabs,  iSS-  2  Mass.  526,  Burml  ^ iigMgs* 
12  Mass*  127,  Rice  el  al.  v.  Hawkins* 

Sicn9N]BB  Ch,  J,  delivered  the  opinion  of  the  Court 
The  plaintifls  claim  damages  of  the  defendanu  for  fte|i^»*^>' 
the  discharge  of  their  profess  ion  at  duty,  as  attorn  ies.  It  *PP^" 
from  the.caaetbat  the  dt^fendants  trere  by  ihe  plaintt^s  etDpWjM'^ 
attomies  to  collect  a  demand  agaiasi  Meriain.^ — A  suU  wa*  cP- 
menced)  andaervjce  made  by  attaching  the  body  of  MfnuivW^ 
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lard  becwtaf  b«l  for  to  apjtewtice^jtttlgmenl  Wai  WfWfl^hsa  Sep-     ^'^JJ^. 
tember  tcnn,  idld-^esH^ittlon  wafomibly  ittue4,  and  Mn^n^  iliofo      t^i! 
esetHoMfot;  and  that  Hie  defimdMitt  neglected  to  iwiuc  a  idJ%  ^^1^^^^ 
/adai  against  tlie  batt  #Uhhi  the  yet^    Evidence  ti^ib  gitfeti  tttfid  •    Crooktr' 
iflg  to  ik^w  that  Meriiim  abft^6ild«d  froMl  Ihto  litate  Id  the  Mt«  6r  UutJbioitti 
New^York,  twoh  tffter  the^vkfe  ohh*  Wirit,  havift|  no  ▼bible  pro|i-  cu^in. 
erty^-4iflB  ever  tkice  f«si<jted  ftt  AttMHiy  &ttd  N^#-Ydit4  pbof*  M»d 
destHiiteb    If  a  party  eufttiedns  toM  by  the  rieg^gene«  of  his  atCohi«jr^ 
there  em  bfe  no  doubt  thfe  latter  is  HabW  in  damages,  which  are  to 
be  measured  by  the  amMit  of  th«  loss  bnstaliMdy  and  hot  by  th^ 
ainonnt  of  the  claihi  or  demand  in  coUeetioA.     if  the  attorney 
should  ntogteet  t»  caase  the  dcecutidn  td  be  issoed  Mrithrfi  the  6iWif 
days^  abd  thereby  prot>erty  attached  should  ^  ^r^Utiskd  or  Mi  dtlt 
charged,  if  the  debt  is  not  thereby  lost,  the  debtor  rertmibing  of  sbf- 
£cient  ability  to  pay,  the  attorney  is  not  liable  for  the  whole  amount. 
And  in  analogy  to  the  decisions  that  have  t>een  uniformly  made  in 
this  State,  in  the  case  of  Sherifis,  in  which  the  iuBohency  as  well  as 
solvency  of  debtors  has  l>een  considered  proper  for  the  Jury  to  con« 
sider  in  assessing  the  damages,  it  would  seem  the  attorney  ought 
not  to  be  subject  to  the  amotftit  6f  the  debt,  provided  he  can  shew 
that  the  debtor  was  without  property,  and  to  have  charged  him  in 
execution  would  have  been  unavailing.   The  attorney  is  only  liable 
for  the  amount  of  the  loss  occasioned  by  his  neglect ;  and  any  fact 
which  will  tend  to  reduce  the  value  of  the  debt  belo\^  th^  rtomlnal 
anfouDt,  is  proper  to  be  considered  by  the  Jtury. 

The  defendants  idsitfled  oA  the  trial  that  haVmg  shewn  M^Mn^s 
insolvency— the  prolmbility  of  his  beii^  deliver^  up  upon  th<  fctre 
faciMf  (be  then  r^sidihg  ife»  Albany^  ahti  aeeeasMe  to  his  tnU^)  #as 
proper  for  the  Jury  \a  tannic  in  asaesiinf  the  idimages^  botith* 
Court  doeided  otbenAriate^  imd  instruoied  the  #m^  thai  thte  proeipeit 
of  the  print^Ps  h^in§  dteltvlired  dp  in  discharge  itf  his  5ail^  was  too  , 
remote,  to j-^To  Ibis  ^ipmbn,  the  defendtots  ^sdspt)  addd{k>n 
Ais  pvrint  w«  tsoosMet  the  6oM  errdd^  antf  the  veMiet  muiA  M)  set 
arid«.  U|]Nm  hiqoiry,  itisfeam^  that  the  vases  ira  rare  in  whkh 
tliepiincipal,lhmearettmfetancciily  Urnet  sMreddeiwk-Mladeedy  it 
li^peaNlhal  thepMmOflltMtaselvet  Mkmted  IHe  vbhie  oflbetr 
debtat  soiiie<*igllk*eii«hidlitdlM>awi^ 
acte^t  flOO. 
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Wmdm,       The  doctrine  in  the  cases  of  Russd  n.  Paimer,  in  WibcA^iad 

1824       Pitt  9.  YaldeUi  in  Burrow,  are  opposed  to  the  opinion  aipresRdb 

v«^"v^v^  this  case  upon  the  trial.     The  quanium  of  danu^esoagitttokBi 

CrSoktr    ^^^^  ^^^  ^  ^^  ^"''^  *  ^^^  ^'^'^  ^^  instruction  giyen  bj  tiie  Cost, 

«t         they  considered  it  thdr  duty,  if  they  returned  a  verdktlbr  the  )i)m> 

■ad       tifi,  to  assess  the  damages  to  the  full  amount  of  thedebt  Upoo 

CofbonB.    ii^  othor  point,  the  Court  have  no  hesilatioD  insayii^  tint  fen 

the  established  usage  and  custom  in  this  State,  it  kike dutjruin 

attorney  who  imjeriakes  ihe  colteciion  of  a  deht,  (whliout  speekl 

instructions)  to  pursue  k  through  all  the  stages,  as  wefi  s^uatttbe 

Sheriff  and  bull^  as  against  the  principaij  ttU  ih^  object  b  «Sectat; 

and  that  he  is  justified  in  not  prosecuting  (anJan  eiprGsi)?dNct* 

ed)  in  cases  where  he  is  iniluenced  by  a  prudent  regatd  to  tkblU' 

est  of  the  creditor, 

Nenr  trial  gnuffeJ^ 


Marsh  vs-  Badcdck. 

A  cootract  mA^f^  b^tw^t- n  th^i  indorsor  and  id  Jinnee  of  a  praorndfrr  tuAt^  ii^t 
tittle  4^f  the  indoriPtnetit,  tbntth^  indorteeihnll  not  proBWutt  ttif  malff  frf  i^^ 
note  withm  a  certain  Limited  thne.  taket  I  lie  ^am  eatcC  tbeli*  Kcriba^ 
and  if,  at  the  t^phaiion  of  lutli  tiiae,  the  iodartee,  uie<3ut  dili£«K*  •■  ii»^' 
•nit  of  the  maker  of  tbe  note,  and  fail  of  collectiag  H,  ilie  totfwMf  n  \ittk. 

TTiiidftr,  THIS  ivas  an  action  of  asmmpsit  brought  by  the  frHi«w<ii(  a 
1824       promissory  note  nginst  the  indor^or* 

On  trial  upon  the  general  i^ue,  the  defendant's  coonad  eicepM 
to  the  opinion  of  the  Court^  in  exduding  eerUin  evidence  oflVfriw 
the  part  of  the  defendant. — The  grounds  of  tbe  exception  fill  ip- 
pear  from  the  foHowing  case  made  at  the  time  of  the  trial: 

On  th(»  trial  of  said  action^  the  phinfiiT  produced  the  Bo**^ 
scribed  in  iiis  declaration,  indorsed  in  die  month  &(  Sepu  li^w 
therein  set  forth,  and  proved  hy  mtnesaes  that  one  TheopMia 
Coafaing  had  agreed  with  the  plaintitT  to  let  him  have  sofflf  ««^ 
and  procure  for  him  the  said  note, — ^That  Cushing  paid  the *l# 
ant  for  said  note j  and  Marsh  paid  Cushing,*-That  Marsh,  tk  fUr 
tiff,  requested  the  witness  to  procure  the  note  to  be  iiHtonc^^ 
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Badeock,  the  defendant,  that  he  (Gushing)  told  the  defendant  that    Windsor, 
the  note  was  for  Marsh,  and  the  defendant  requested  Gushing  to      f^^l^l\ 
inform  Marsh  that  he  had  agreed  to  wait  on  Porter,  the  maker  of  v^v-w^ 
the  note,   imtii  the  first  of  March,    1821,  a  year  from  the  date     ^^^"^ 
of  the  note,  and  requested  no  cost  made  on  the  note  till  the  year  ex-    Babcock. 
ptred. — And  that  the  defendant  indorsed  the  note  blank,  and  Marsh 
was  informed  of  the  agreement  made  with  Porter  and  of  the  defen- 
dant's request  aforesaid.    And  it  was  further  proved  that  Marsh 
informed  Mr.  Lyman,  his  attorney,  with  whom  he  left  said  note  for 
collection,  that  such  was  the  agreement  upon  which  he  received  said 
note. — That  the  defendant,  after  Porter  became  insolvent,  and  on 
the  day  of  his  commitment  to  prison,  was  notified  for  the  first  time 
that  the  note  was  not  paid,  and  that  Portei:  was,going  to  gaol  on  the 
execution  issued  upon  the  judgment  rendered  upon  said  note,  and 
that  the  defendant  told  said  Porter,  when  he  came  to  be  committed 
to  gaol  on  said  execution,  to  go  home';  for  he,  the  defendant,  was 
holden  to  pay  the  note, — That  when  said  Porter  swore  out  of  gaol, 
the  said  defendant  told  the  plaintilTs  attorney  that  he  was  not  hol- 
den to  pay  said  note  as  indorsor,  but  did  assist  in  trying  to  prevent  ^ 
Porter's  being  admitted  to  the  poor  debtors'  oath  after  being  inform- 
ed by  the  plaintifi^s  attorney  that  he  could  not  thereby  prejudice 
himself. — That  the  defendant  then  acknowledged  that  the  plaintiff 
was  to  sue  the  note  if  it  was  not  paid  within  the  year.     The  plain- 
tiff further  proved,  that  he  obtained  a  confession  of  judgment  on 
said  note,  December  19th,  1820,  with  an  agreement  that  execution 
should  not  issue  till  the  1st  of  March  then  next  following. — That  on 
the  2Ist  day  of  said  March,  the  plaintiff  gave  out  to  the  Sheriff  an 
execution  upon  add  judgment,  which  execution  was  dated  the  5th 
df^  of  March. — That  Porter  was  committed  to  prison  the  4th  of 
April  fbUowing,  and  swore  out  of  gaol  the  21st  of  said  April, 

The  defendant  then  offered  to  show  in  his  defence,  that  Porter 
wat  in  good  drcuvutances,  and  had  sufikient  personal  estate  to  en- 
able the  plaintiff  to  enforce  the  coUectidn  of  lus  said  demand  and 
esoecutioo. — Tliat  till  the  7th  of  said  march,  said  Porter  had  a  farm 
worth  $400,  and  a  yokeof  oxen  worth  jt60,  whwh  he  then  sold, 
and  yet  had  remaining,  for  several  days  afterwards,  personal  estate, 
such  aa  cattle,  horses,  cohs,  carts,  &c.  that  might  have  been  levied 
upon  to  the  full  amount  of  safid  executk>n,  had  it  been  given  to  an 
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Windmr^   officer.    To  whicfa  evk^QcetlM  ooimsel  for  the  pkiAliff  did^^i^ 
1824*      and  tbenme  wn excluded  by  tke  C<M*t*--To  which  decisisa^Q.* 
s^v^  eluding  nid  evkheoce,  the  defeadiiil  exoqited-^which  etccpikMi 
^^1^     WIS  allowed. 

And  now,  at  the  same  ten%  the  cause  pame  en  to  be  heard  m  a 
■Mlioo  made  by  the  defendant  to  set  aside  the  vecdicf  wUch  hid 
been  returned  lor  the  plaintiff,  and  lor  a  neir  trial. 

Hutchifuon  in  support  of  the  motion. 

The  defendant  contends  that  he  ought  to  have  bMl^idfRittetf  to 
prove  in  h'm  defence  that  Porter,  the  signer  of  the  note,  ins  ^ 
and  able  to  respond,  and  had  personal  estate  sufficient  to  enforce 
the  collection!  had  due  dil^irnct?  been  ui^ed  by  the  plaifliin'  ea  m^ 
ing  execution,  and  that  all  d^lay  of  the  ptamtifiF  in  pur^dng  the  raa* 
ker  of  the  note  before  notice  to  the  pbinti^  of  ooo-piiyiDent,  kepi 
the  risk  upon  him,  the  pbintUTj  and  he  ought  not  a/tfrinnis  to  shih 
it  off  upon  the  defendant. 

Notice  of  non-payment  was  as  necessary  and  as  much  reijutred 
by  law  in  this  case  as  if  the  ptijiutiilf  h^id  coDaebmeJk  without  smL 

Nothing  excuses  the  wnrit  tjf  notice  back>  The  de/e«tdaat  Wd 
full  right  to  presume  the  debt  was  paiii  after  March  Vsi^  uV\  \>c  had 
notice  of  non-payment.  A  nib*  N.  P.  49,  Copper  tt,  PoweU  auii 
Willis. — Same  68,  Miller  u,  llackley  et  nL^Same  VjQ^  h^pt- 
ees  of  Myers  and  Judah  t%  Coleman.  Doug,  44^.  5  Bur,  Bcp. 
2607.  1  T.  R.  107,  TindaJl  et  aL  v.  Brown.  1 1  EasL  1 14,  & 
dail  etal.  v.  Sowerby  and  Atelier. 

IT.  Lpmtm  for  the  plaimit);  contended. 

l8t — ^That  the  agreement  entered  into  attlte  iiine  of  tWsrfeHi 
transfer  of  said  note,  was  an  indepenJent  contraet,  wbidi  4hmii«l  ft* 
ceive  a  common  law consiincuor^  ^nd  the  rules  and  prtncifiesif 
the  Jaw  merchant  have  no  n[>plicauon  to  this  case.     4  Mtm.  AIL 

2dly.— Notice  to  an  indorsor  t>f  a  deroand^  and  retealafpij^ 
ment  by  the  maker,  is  a  personal  pnvtlege  which  the  imJoner  tea 
perfect  right  to  waive;  ^nd  m  this  case,  the  mdorsor^  1^  ift^ 
nexingthe  above  condidoo  at  the  time  ofthe  sale  and  trandfer  tf  lh 
note,  and  by  his  conduct  at  the  time  the  nriginal  debtor  was  cott- 
mitted  to  gaol,  did  waive  ail  right  to  notice  of  nou-paymeii[.r^Toft^ 
f9.  M^Dougall,  9  Mass*  1.  Putnam  ec  al.  r,  Stiltivmii  ef  nh  A  MiS. 
45.    Jones  r.  Fales,  4  Ma^ii;,  2>i r. 
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U  aftiQfbvsov  of  abittw  Mte^  after  it  has.  becMiecUM,  And  nol 
^paidby4ra«etorMakor^  praroifle  die  holder  ta  pay  Ihe-  samey  a 


piftviooadeinaadoiklliedHnraperiBalBer)  anddae-notictloliiekH 
'  dctsoTi  klo  be  potamiad,  tutdk  need  not  he  proved.    5  Muk,  6S« 

l6»Jobii.  152. 
'  lfaoiffNl»norora  blllornole)  after  H  has  beeome  dae  aad  not 
paid  by  the-draweror  maker^  promise  the  hoMer  to  pay  the  same,  a 
'  previous  demand  on  the  drawer  or  maker,  and  dae  notice  to  tbeiw- 
dorsor,  is  to  be  presumed)  and  need  not  be  proved  5  John.  M*. 
16  John.  152. 

It  seems  that  the  defendant,  after  notice  of  the  refusal  of  pay- 
ment on  the  day  of  the  commitment  of  the  original  debtor,  and  with 
a  full  knowledge  of  all  the  facts,  controlled  the  demand  by  ordering 
the  original  debtor  to  go  home,  and  requesting  the  officer  not  to 
commit  him  to  gaol.  Thia  it  ia  apprehended  is  untamount  to  a 
promise  to  pay  the  debt. 

Sdly. — The  indorsee  was  bound  to  use  no  more  than  ordinary 
diligence  in  pcosacuting  the  maker  of  the  note,  and  giving  out  the 
exeention  within  thirty  day*  after  the  first  day  of  March,  1821,  to 
wit,  on  the  21st,  was  using  that  due  diligence  which  the  law  re- 
quires. 

AiKSNsJ.  delivered  the  opinion  of  the  Court. 

This  case  does  not  fall  within  the  reason,  and  consequently  not 
within  the  niles  oftha  law  meichaat. 

The  simultaneous  agreement  between  the  plaintiff  and  defendant, 
as  negotiated  and.  proved  by  Gushing,  and  the  indorsement  of  the 
nQt^,,were  parts  and  parcels  of  the  same  transaction.  Justice  can-, 
not  be  done  between  the  ofig^nal  parties  to  this  agreement,  without 
giving  such  a  construction  to  the  whole,  transaction,  as  will  carry 
their  understanding,  into  effectt  The  agreement  on  the  part  of  the 
plaintiff  to  delay  the  collection  of  the  note  a  year,  according  to  the 
req|iest  of  the  defendant,  and  the  understanding  that  if  it  was  not 
paid  within  that  time,  he,  the  plaintiff^  was  to  sue  the  makers  are 
conditions  to  an.  indorsement  inconsistent  with  the  rules  of  the  law 
merchant. 

The  indprsement,  therefore,  as.  between  these  parties,  can  be  re- 
garded only  as  evidence  of  ^guaranty  that  if  tlie  plaintiff  delayed 
the  collection  according  to  the  understanding,  and  then  pursued  the 
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maker  of  the  note,  with  ordinary  diligence,  such  as  the  law  fn. 
sumes  the  payee  would  have  made  use  of,  he  should  be  able,  \n 
such  pursuit,  to  recover  his  money. — Such  diligence,  it  is  coacei?ed 
by  the  Court,  has  been  used  by  the  plaintiff,  and  he  has  ftiled  to 
recover  his  debt  of  the  maker.  The  evidence  offered  by  die  de' 
fendant,  and  rejected  by  the  Court,  would  not  have  altered  the 
case.  The  defendant,  as  guarantor,  or  surety  in  that  eFent,  m 
therefore,  liable.  Justice  having  been  done  by  the  verdic^  thede- 
fendapt's  motion  is  denied,  and 

Judgment  mutt  be  entered  on  theTerdkt 


AmiiMt, 

1824. 


Washburn  vs.  Tract. 
In  Error. 

In  an  action  ou  the  caw  for  negliseoee,  if  it  appeal  that  the  defendaat  vai  lot  io 
tbe  exercise  of  ordinary  care  and  diUgeoce,  yet,  if  it  eppear  tbtt  tbt  'u^jmr 
eomplaine<i  of  would  not  have  happened,  bat  for  a  wmt  ofor&ary  eut  and 
diligence  in  tbe  plaintif!;  the  plaintiff  ii  not  eothkAlOTceom. 

It  if  ordinarily  the  duty  of  a  peraon  on  hone-baek,  to  yield  the  tiwrtUel  fiSh  ta 
one  who  it  travelling  in  a  wagon  or  other  vehicle  lanctioned  by  coamoo  cm- 
•eot  and  immeoBorial  usage. 

Where  evidence  it  given  on  the  trial  of  a  cause  relevant  to  the  issoe,  and  ofcoone 
proper  for  tbe  Jury  to  weigh,  if,  when  properly  ra^ucated,  the  Ooort  idw  t» 
charge  the  Jury  on  the  point,  it  it  error. 

THIS  was  a  writ  of  error  brought  by  Washbum  to  Jtvenei. 
judgment  which  Tracy  had  recovered  against  him  at  a  Cc«Qty 
Court,  holden  for  the  Coimty  of  Orange^  in  June,  IS24- 

The  action  was  originally  commenced  before  a  Justice  of  ibc 
Peace,  and  came  to  said  County  Court  by  appeal ;  in  which  Cmtj 
Tracy  declared  against  Washburn,  m  a  ptea  of  trespass  on  the  caic, 
for  that  he  the  said  plaintiff,  on  li^e  5nt  day  of  September^  lS39, 
was  the  owner  and  possessor  of  a  certain  sorrel  mare  uf  tbe  ftliK 
of  $100,  on  which  the  plaintiflP^  son  was  then  ridingj  to  til^  w 
the  highway  leading  from  Barre  to  MontpeUer,  in  the  town  of  Ber- 
lin, and  the  defendant's  wagon^  drawn  by  one  borse^  wbercuf  tlic 
said  defendant  had  the  sole^matugement,  was  at  the  same  lime  ^ 
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ing  along  id  the  same  highway.    And  the  plaintiff  avers  that  the  de.    Onmge^ 
fendant  then  and  there  io  carelessly  and  negligently  managed  his  ^   |°g24/ 
said  wagon  and  horse,  that  the  said  horse  which  was  then  drawing  ^^^v^^/ 
the  said  defendant's  wagon,  then  and  there  drew  the  same  ^with   ^Mbbmn 
great  violence  upon  and  against  the  plaintiff's  mare  aforesaid,  so     Tracy. 
that  the  shaA  of  the  said  defendant's  wagon  #as  then  and  there 
thrust  into  the  side  of  the  plaintiff's  said  mare,  whereby  the  said 
mare,  through  the  negligence  of  the  said  defendant,  was  then  and 
there  severely  wounded,  and  soon  after  died  of  the  said  wounds. 

To  this  declaration,  the  defendant  in  the  Court  below,  pleaded 
the  general  issue,  and  the  Jury  returned  a  verdict  for  the  plaintiff, 
on  which  judgment  was  rendered.— And  thereupon  the  defendant 
below  filed  the  following  bill  of  exceptions,  on  which  this  writ  of 
error  was  brought* 

After  issue  joined  in  this  cause,  the  plaintiff  in  support  of  said  is- 
s«e  on  his  part,  called  Stephen  Haskins,  who  testified.  That  at  the 
time  the  horse  was  injured,  he  was  in  the  field  back  of  Ayers'  house> 
about  20  rods  from  the  place  where  the  accident  happened.— That 
be  saw  the  boy  some  distance  from  Ayers'  house,  riding  a  mode-  * 
rate  trot^— saw  the  defendant  coming  the  other  way,  driving  very 
fast — saw  the  boys  turn  to  the  right,  and  saw  the  defendant's  horse 
strike  the  horse  on  which  the  smallest  boy  was  riding — thought  the 
defendant's  hdfse  quickened  his  step  just  before  he  struck  the  plain- 
tiff^s  horse,  and  inclined  a  little  to  the  left. 

Jonathan  Ayers  was  then  called  by  the  plaintiff,  and  testified 
That  he  was  not  present  when  the  accident  happened,  but  that  he 
examined  the  giound  on  the  same  day — saw  the  blood  in  the  road, 
and  thinks  that  he  saw  the  track  of  the  defendants  wagon,  from 
which  it  appeared  that  he  kept  along  the  travelled  path  until  he  got 
within  about  three  feet  of  the  boys,  then  the  wagon  track  turned  to 
the  left,  but  did  not  go  out  of  the  travelled  path— thinks  that  the 
turn  of  the  track  was  in  consequence  of  the  horse  of  the  defendant 
striking  the  plaintifi^s  horse :  it  appeared  from  the  track,  that  when 
the  defendatft's  horse  struck  the  plaintiff's,  that  the  defendant  back- 
ed his  horse  a  little,  and  then  drove  to  his  (Ayers')  house — said 
that  the  road  was  smoothe,  and  that  on  the  defendant's  right  there 
was  ten  or  twelve  paces  of  smooth  ground,  on  which  any  person 
could  pass  with  a  carriage,  or  any  other  way^  with  perfea  safety  j 
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OmHgef     9Bd  that  on  bif  left  tliere  wat  a  space  or  about  one  rod 

iSzH^     hoier,  and  «bottt  leyeD  feet  at  the  hind  part  of  hts   wmgm  mt§ 
>^^v^  btnk  of  the  river-^thought  there  w^s  not  one  horse  in  reti  Hm  tsM 
Wmhhun  j^  f^^  ffj  the  dekndmnX^a  wagon,  ai  the  rate  he  drovcj  with  fiinljr, 
Tracj.         Mhi«  Ayen  wat  then  eat  ted,  and  lestifled,  That  she  saw  the  bafg 
pftS9  het*  hodie^  riding  a  modentte  jog,  one  on  the  rigbl  and  thf  j^ 
tt  on  the  left«^— That  «oon  the  saw  the  defendant  ooBtii^  the  cthrr 
way  very  filst,—  The  boys,  as  titpy  approached  him,  mnvncf /a  tbe 
right — the  oldest  got  his  horse  out  of  the  foad — the  youtt|wl  idktW' 
ed  his  brother  as  the  defendant  approarked — witness  tboi^  itat 
he  irould  injure  the  boy  or  his  hone^  and  called  to  him  to  gttMiil 
the  road,  and  thought  the  ho^'  said  he  could  oot^^ — saw  llit  MM* 
ant's  horse  strike  the  yoitrigeat  boy*s  horse — witness  was  In  the 
house  at  the  north  window  ivhen  the  Injury  happened — si^  m  servn 
rods  off. 

The  plaintiff  in  further  support  of  snid  tsstie,  proirrd  hf  sewrif 
witnesses  thai  the  horse  injured  was  worth  ^tOO. 

The  defendant  in  support  of  the  i^ite  on  his  parf^  <^!M  Am^m 
Strong)  who  testified,  That  he  was  welt  nt^UBhttd  wkh  Abe  rasd 
where  the  accident  happeneit,  and  lires  neat  vW  «^\ — ^\  W  ex- 
amined at  the  right  of  the  def^t  where  the  injury  hfippeued — that 
there  was  ten  or  twelve  paces  of  level  ground  perfectly  safe  isd 
convenient  for  turning  one  witir  horses^  and  that  on  \m  lelk  these 
was  one  rod,  and  that  any  person  wah  common  antl  ordinary  ciie 
could  pass  a  carriage  where  the  defendant  tnis  when  themjifiry  Jl^ 
pened^  ehhcr  on  the  right  or  left  of  it  wiih  perfect  safrff— said  he 
saw  the  horse  after  he  was  injured »  and  that  the  wo<ind  wat  upea 
his  side — that  it  had  the  !i}>pearaRce  of  being  done  by  the  th3I  ofl 
wagon— that  it  entered  straight  into  Ms  hisdy — sawfNUhorik 
boys  soon  after  the  injury— one  was  16  or  IT  ye^n  Old — Aeathe^ 
younger— the  next  day  the  plaintiff  came  to  wltnesis*  house,  iHbtif 
the  horse  was-^told  witno^is  that  according  to  the  story  that  ifce 
boys  told  him,  the  defendant  wns  not  \i\  the  least  to  liliiinin  llMlat 
wasa/«tr  accwfcnf— witness  said  the  horse  was  wortli  abut  $60. 

The  defendant  in  ftirther  support  of  the  issue  on  Uts  pan,drned 
to  prove  by  the  witness,  Strong^  that  (he  boys,  s<>on  after  ibe  ted- 
dent  happened,  told  him  that  the  defendant  iras  not  in  the  k»t  tt 
blame,  and  that  the  ii^ory  happened  in  coas^tienoe  of  tbi  cai^ 
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Itmtaem  of  the  youngest  boy — that  he  first  tamed  out  on  the  lefl, 
aad  then  turned  his  horse  across  j^  road  directly  before  the  de^Nid* 
aiH^s  horse — that  the  defendant  held  up  as  soon  as  he  could,  and  did 
all  in  his  power  to  prevent  the  injury.  To  the  adnussion  of  this 
testimony,  the  counsel  for  the  plaintiff  (Agected,  and  it  was  exclu- 
ded by  the  Court. 

Mrs,  Strong  was  then  called  by  the  defendant,  and  testified^ 
That  she  saw  the  plaintiff  the  next  day  after  the  accident  happened, 
and  inquired  of  him  what  the  boys  said  about  it  and  whether  he 
blamed  the  defendant— plaintiff  said  he  did  not  blame  the  defend- 
ant— according  to  the  boys'  story  he  was  not  In  the  least  to  blame. 
The  defendant  here  read  the  deposition  of  Hannah  Briggs,  In  the 
words  following,  to  wit :  ^  Mr.  Tracy  said  the  boys  did  not  blame 
Col.  Washburn  at  all — that  the  fault  was  in  the  boy  in  riding  across 
the  road — 1  told  him  Col,  Washburn  was  a  steady  man,  and  I 
thought  it  was  not  done  designedly.— ^^  By  oo  means,''  said  Mr. 
Tracy,  "it  was  an  accident.'' 

Rufus  Mcf  ntire  was  then  called  by  the  defendant^  and  testified. 
That  he  was  at  Capt.  Ayers'  when  the  accident  happened — ^that  he 
saw  the  defendant  when  he  first  came  in  sight — was  not  driving  ve- 
ry fast — saw  the  boys  when  they  passed  the  house — noticed  the 
horses — thought  the  one  the  youngest  boy  rode  worth  |^.— The 
boys  were  riding  about  six  or  eight  feet  apart  on  each  side  of  the 
road,  the  youngest  on  the  left — saw  the  horse  soon  after  he  was  in- 
jured— went  and  examined  the  ground  where  It  happened— de- 
scribes it  in  the  same  manner  that  Mr.  Amos  Strong  has— said  any 
person  might  pass  by  Washburn,  where  the  injury  happened,  either 
on  the  right  or  left  with  perfect  safety — said  by  the  traek  of  the 
wagon  the  defendant  kept  the  traveled  path--said  the  grass  grew 
close  up  to  the  travelled  path  on  the  side  the  boys  turned  out. 

The  plaintiff  in  further  support  of  the  issue  on  his  part,  called 
Anson  Tracy,  who  testified.  That  he  was  riding  the  horse  at  the 
time  he  was  injured— said  that  he  and  his  brother  were  riding  mod- 
erately along  die  road,  he  on  the  left  and  his  brother  on  die  r^^ht^— 
that  he  saw  the  defendant  coming  upon  a  (ast  trot-*that  just  heyond 
Capt.  Ayers',  met  the  defendant,  who  kept  the  trUveUed  padv— 
that  his  brother  reined  to  die  ri|^— diat  he  remed  die  same  way— 
that4iis  brother  got  his  horse  out  of  the  road— that  his  horse  came 
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against  Ms  brotbr's  and  stopped — sud  his  horse  had  got  his  Ik 
feet  on  the  edge  of  the  grass  when  the  defendant's  horse  slradL 
him — that  the  deieodant  held  up  hb  horse — backed  him  sBsne— 
said  the  wagon  thill  entered  his  body  just  back  of  the  atimip-leadh 
er — that  just  before  the  defendant's  horse  struck  his,  he  started  a 
little  faster,  and  bore  towards  him — said  they  weal  back  to  Ayen* 
hoos<?y  and  from  thence  to  Mr.  Strong's^  where  they  Mtbelmat 
and  went  home. 

•«  The  defendant  in  further  support  of  the  issue  on  his  put,  caifad 
James  Van  Sickling  who  testified.  That  a  few  minntes  ate  tWt  wr 
cident)  he  saw  the  boys  with  the  horse,  and  examined  the  wound- 
enquired  of  them  how  it  happened — they  both  told  him  they  were 
riding  along  upon  a  moderate  trot — that  they  saw  the  defeodmt 
coming  upon  a  trot — the  youngest  boy  said  he  was  on  the  left  side 
of  the  road,  and  his  brother  on  the  righi — said  Iiis  brotHei  turiseii  to 
the  right,  and  he  to  the  left  of  the  travelled  patb — saiJ  he  thecals 
he  was  wrong,  that  he  turned  his  horse  across  the  n^cj  before  the 
defendant's  horse,  and  the  thill  of  the  wagon  itruck  hh  hotse—^d 
that  the  defendant  was  not  in  I  he  lease  lo  Uhme—thAi  r/ie  ^cci^d^ia 
was  occasioned  by  his  own  cardessness— both  iVie\t5y&to\d  this 
story. 

Whereupon  the  counsel  for  (he  defendant  inskted  thai  upoa  the 
said  several  matters  so  given  in  evidence  as  mforesajd,  he  was  end* 
tied  to  recover  his  cost,  and  requested  the  Court  to  charge  and  di- 
rect  the  Jury  a^bllows,  to  wtt :  That  if  tbey  found  the  dekndmi 
was  in  the  exercise  of  common  aud  ordinary  care  and  dili^^enc^ 
when  the  accident  happened,  the  phuntlfiT  could  ao\  recoter.  Sei^ 
€andly«  That  if  they  find  that  the  boys  could  have  passed  thede* 
fendant's  wagon  while  moving  in  the  travelled  pith,  as  represaifeei 
by  the  witnesses,  in  safety,  if  they  had  exercifrd  common  and  ordi* 
nary  skill  and  prudence,  the  phintifT  cannot  recover-  Thirdly, 
That  if  they  found  that  the  boys  and  defendant  were  equally  tm^ 
fid  or  equally  careless,  that  the  ptatntlfT  cannot  recover ;  for  to  sup* 
port  this  action,  the  phuntifT  must  show  thai  he  was  In  the  eiefclse 
of  common  and  ordinary  care  and  liiligence,  and  that  the  InjoTy 
happened  in  consequence  of  a  ii  ant  of  the  same  care  and  diligence  m 
the  part  of  the  defendant.  Fourthly  ^  Thai  it  the  Jury  found  tlwtt  the 
defendant  kept  the  travelled  path,  and  tliat   there  was  su^ckol 
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room  on  either  side  for  the  boys  to  have  passed  in  safety  with  com*    Orange, 
mon  and  ordinary  skill  and  prudence,  the  plaiotifT  cannot  recover.      ^^i. ' 
FiAhly,  That  if  ihey  found  that  there  was  a  passage  of  either  eight  v^rv^ 
or  ten  paces  on  the  left  of  the  de^jendant's  wagon,  and  eight  or  ten  ^^'i>stit>urn 
feet  on  the  right,  and  that  the  defendant  kept  the  travelled  path,     Tracy. 
that  there  was  sufficient  room  for  the  boys  to  pass,  and  that  the  de- 
fendant was  not  careless  in  keeping  the  travelled  path,  the  defen- 
dant must  recover  his  cost*     But  said  Court  neglected  and  re- 
fused to  charge  the  Jury  as  requested  by  the  counsel  for  the  de- 
fendant, and  charged  and  directed  the  Jury  as  follows,  to  wit :  That 
if  the  Jury  found  from  the  evidence  before  them  that  the  defendfint 
did  not  use  common  care  and  diligence  in  the  management  of  his 
horse  and  wagon  at  the  time  the  injury  happened,  they  will  find 
for  the  plaintiff  the  value  of  the  mare  in  question,  and  interest  to 
this  time. — ^If  on  the  other  hand  the  Jury  considered  that  the  defen- 
dant did  use  such  care  and  diligence  as  prudent  men  in  general  use 
In  the  management  of  their  horses  and  wagons,  at  the  time  afore* 
said^  the  injury  is  accidental,  and  they  will  find  for  the  defendant  ^ 
his  cost     With  this  direction,  and  no  other,  the  said  Court  submit- 
ted the  case  to  the  Jury,  who  then  and  there  gave  their  verdict  for 
the  plaintiff  to  recover  of  the  defendant  the  sum  of  f72  damages^ 
and  his  cost  taxed  and  allowed  at  ^49  4. 

And  now  the  said  Asahel  Washburn  says,  that  in  the  record  and 
process  aforesaid,  and  in  the  rendition  of  the  judgment  aforesaid, 
there  is  manifest  error  in  this,  to  wit :  That  said  County  Court  al- 
lowed the  objection  of  the  said  Tracy  to  that  part  of  Amos  Strong's 
testimony  which  was  offered  to  prove  that  the  boys  of  the  plaintiff 
who  were  riding  the  horses  when  the  injury  happened,  soon  aflter 
told  him,  the  witness,  that  the  defendant  was  not  in  the  least  to 
blame — that  the  injury  was  occasioned  by  the  carelessness  of  the 
youngest  boy — ^that  he  first  turned  out  on  the  led  side  of  the  road, 
then  turned  his  horse  across  the  road,  directly  before  the  defend- 
ant's horse — that  the  defendant  held  up  his  horse  as  soon  as  he 
could,  and  did  all  in  his  power  to  prevent  the  injury. — That  said 
County  Court  neglected  and  refused  to  charge  the  Jury  as  if«p- 
pears  by  the  bill  of  exceptions  they  were  requested  to  do  by  the 
counsel  for  the  said  defendant 
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Ormge^        Pica— fAcrc  if  mo  error, 
ml  Upham  for  the  plaintiff  in  error. 

It  is  contended  that  the  declarations  of  the  bojs,  at  the  tiaeta^ 
soon  after  the  accident  happened,  were  proper  eHdenee  agaioit  tfe 
plaintiff.    Peake's  Ey.  27. 

What  is  said  by  a  man's  wife,  or  any  ether  menber  of  his  haAy, 
while  acting  as  his  agenU  or  servants,  may  be  i^tgo  io  evideace 
against  him.     Swift's  Ev.  127|  Emerson  v.  Blonden    1  Eip.  Cu, 
141,  Aversoii  ty.  Kinnaird.    Anth.  N.  P.  72.    Phil.  Et.74.   $ 
Burr.  1255. 

The  boys  may  be  considered  as  the  agents  or  sefranCs  of  tht 
plaintiff  at  the  time  the  injury  happened,  and  their  dedaratiooi  any 
be  giren  ia  evidenee  against  him ;  for  ihey  are  supposed  to  know 
better  than  any  other  person,  the  tiueclrcamitaticesofibeease. 

The  plaintiff  has  assigned  for  prror  the  refusal  €{  ibt  Com' 
ty  Court  to  charge  the  ^fury  on  the  bw  as  requested  by  hb  cmituiei. 
The  Court,  if  requested  to  deliver  tlieir  opinion  to  the  Jury  m  a 
point  of  law  pertinent  to  the  iuuc,  m*!  hound  to  da  ii^  and  ii  th^f 
refuse,  it  is  a  good  cause  for  a  bill  ol  exceptiw*.  ftull-  5%,  ?  *^1^. 
2  Cranch  Rep.  239.  4  Cranch  Rep,  71—72-  2  Bmney  Rep. 
23  f.    6  Binney  Rep.  27. 

It  appears  from  the  bill  of  ezceptinns  \hu  the  County  Coun  im« 
requested  to  charge  the  Jury,  that  m  case  they  faand  eertam  facts 
proved  to  their  satisfoction,  die  defence  relied  on  va»  |0od  mhw* 
This  they  omitted,  and  submitted  the  cause  to  the  Jur/  with  tiua 
single  remark,  to  wit,  <<  That  the  defendant  was  not  liibk  kt  daa- 
ages  in  this  case,  if  he  was  in  the  eiei  che  of  com  man  care  nM  ^ 
gence  at  the  time  the  injury  happened.^^  This  waf  mi  luc^  a 
charge  as  the  defendant  considered  h  i  hp  sel  f  e  ntltied  to-  H  vi  requeit 
was  disregarded  by  the  Court,  and  the  id^w  and  the  fact  subviDaL 
to  the  Jury. 

Nutting  for  the  defendant  in  error. 

1. — ^The  evidence  offered  by  the  plaijitirtiti  error,  to  provew^iai 
the  defendant's  boys  had  said,  was  properly  rejected  by  the  Cooit. 

Evidence  of  what  another  person  bus  said  can  never  be  admittec^ 
unless  that  other  person  be  party  or  w  itness.  The  boyi  wete  n« 
parties,  nor  had  they,  at  the  time  the  evidence  was  afT^red,  l>«tt 
used  as  witness^.    Phil.  Ev.  17S. 
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2..^During  the  trials  one  of  the  boys  was  produced  as  a  witness, 
and  the  plaintiflf  in  error  was  permitted  to  produce  the  evidence 
which  had  before  been  rejected,  and  the  error,  if  any,  was  cored. 
19  John.  517. 

d.-^Tbe  charge  of  the  Court  contained  the  whole  law  upon  the 
Subject,  and  it  is  no  error  that  the  Court  did  not  use  the  very  words 
prescribed  by  the  defendant's  counsel. 

Skinncr  Ch.  J.  delivered  the  opinion  of  the  Court. 
Several  questions  are  presented  by  the  bill  of  exceptions  arising 
out  of  the  charge  of  the  Judge,  but  in  deciding  the  case,  our  atten- 
tion has  been  confined  to  the  point  in  relation  to  the  duty  of  the 
Court  to  have  cliarged  the  Jury  upon  the  law  as  applicable  to  a 
case  in  which  the  negligence  of  the  plaintiff  or  his  servant  may  have 
caused  or  contributed  to  the  injury  complained  of,  ^hich  from  the 
evidence  contained  in  the  record,  appears  to  have  been  pertinent  in 
the  case,  and  upon  which  the  counsel  for  the  defendant  in  the  Court 
below,  requested  the  Court  to  charge.    The  plaintiff  below  char^ 
ges  the  defendant  with  negligently  and  carelessly  driving  his  (de- 
fendant^) hone  in  the  highway  whereby  the  plaintiff's  horse,  upon 
which  the  plaintiff's  servant  was  riding,  in  the  same  highway,  was 
by  the  shaft  of  the  wagon,  drawn  by  the  defendant's  horse,  killed. 
The  plaintiff  having  shown  in  evidence,  facU  from  which  negli- 
gence, want  of  care  and  diligence  of  the  defendant  might  be  infer- 
red, and  the  defendant  having  shown  in  evidence  facts  from  which 
the  inference  of  negFigence,  want  of  care  and  diligence  in  the.plain- 
tifTs  servant  might  arise,  the  charge  of  the  Court  was^  that  if  the 
Jury  found  from  the  evidence  before  them,  that  the  defendant  did 
not  use  common  care  and  diligence,  in  the  management  of  his  horse 
and  wagon,  at  the  time  the  injury  happpened,  they  would  find  for 
the  plaintiff  the  value,  &c. — if  on  the  other  hand,  the  Jury  consid- 
ered the  defendant  did  use  such  care  and  diligence,  as  prudent  men 
generally  use,  they  would  find  for  the  defendant ;  and  with  this  di- 
rection,  and  no  other,  the  Court  submitted  the  case;  notwithstand- 
ing the  counsel  for  the  defendant  requested  the  Court  to  instruct  the 
Jury  in  the  law,  arising  from  the  supposed  fact  of  the  pldntifTs  neg- 
ligence.   The  Court  would  not  have  erred  in  refusing,  if  there  had 
been  n*  evidence  tending  to  show  that  Ibct,  or  if  the  law  arising 
from  the  fact  woyld  not  have  aided  the  defence— in  the  former  case 
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the  request  would  have  been  imperthietit — in  the  latter  the  i 
ant  woofd  not  have  been  prejudiced.  Ahhoi^  there  omjbe  < 
in  which  evidence  is  given  tending  to  prove  a  ficty  reievant  to  the 
issue,  and  ofcourse  proper  (or  tlie  Jury  to  weigh,  and  where  a  ver- 
dict would  not  be  set  asi^  or  joc^ent  reversed,  for  the  aegiect  of 
the  Court  to  charge  upon  the  point,  iio^  kammg  bcemrrfmetUdmU 
dOf  yet  there  is  no  doubt,  according  to  the  decisioiia  of  this  CcBrt? 
and  so  is  the  law,  that  it  would  be  error  in  the  Court  below,  if  in  such 
case,  they  shouU  refuse  on  propel- request.  2Craiich259«  4Jk 
70,  71- 

h  appears  by  thechaige  of  the  Court,  that  the  attentioQ  of  the  }«• 
ry  was  directed  exclusively  to  the  conduct  of  the  defendant  at  the 
time  the  injury  happened,  and  they  were  instructed  to  retrau  a  ver- 
dict for  the  plsuntiff,  if  diey  Amnd  from  the  evidence  that  the  defen- 
dant did  not  use  common  care  and  diligence,  in  the  man^ement 
of  his  horse  and  wagon.  The  charge  is  dearly  erroneous.  From 
this  charge  it  would  have  been  the  duty  of  the  Jury  to  have  retimied 
a  verdict  for  the  plaintiff,  if  the  defendant  had  not  been  in  the  eser- 
cise  of  ordinary  care  and  diligence,  althougfa  the  injmjmigti  not 
have  accrued  thereby.  It  was  further  the  ditty  ^  \he  CooeKWoYiave 
called  the  attention  of  the  Jury  to  the  conduct  of  the  plaintiff's  ser* 
vant,and  to  have  instructed  them  at  least,  that  if,but  for  the  want  of 
ordinary  care  and  diligence  in  him,  the  injury  would  not  have  hap- 
pened, it  would  be  their  duty  to  find  for  the  defendant ;  for  tlie  law 
is,  that  where  the  injury  arises  from  the  plaintiff's  own  miscondacl^ 
or  want  of  ordinary  caution,  notwithstanding  the  defendaur^  neg- 
lect, 8cc*  the  pUintiff  cannot  recover.    1 1  East.  60.    2  Taon.  314» 

It  is  ordinarily  the  duty  of  a  person  on  horae-back,  to  give  dM 
travelled  path  to  one  who  is  travelling  in  a  wagon,  or  other  vehicle^ 
sanctioned  by  common  consent,  and  immemorial  usage. 

Tht  biU  of  exceptions  in  this  case  containslmucfa  of  the  testimo- 
ny given  on  the  trial,  and  more  than  was  necessary  for  the  purpose 
of  presenting  the  questions  proper  to  be  raised.  Whether  the 
weight  of  testimony  is  with  the  plaintiff  or  defendant,  is  not  for  ibe 
Court  to  decide,  and  the  recent  practice  of  burdening  the  record 
mth  the  testimony  is  worse  than  useless. 

The  judgmwit  of  the  Court  is  reversed. 
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